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HOME DEPU 

OF THE GOVEBNMENT OF INDIA 

OF THE MISCELLANEOUS DUTIES OF THE MAGISTRATE. 


BOOK III. 


CHAPTER I. 

OF FERRIES AND TOLLS. 

SECTION I. 

OF FERRIES, AND FERRY FUNDS. 


3050. The immediate superintendence of the public ferries is vested in the magis¬ 
trates ; and the collectors of revenue are to refrain from exercising any interference 
with them. Reg. YI. 1819, sect. 2, cl. 2. 

3051. The acts of the magistrate in the management of ferries are subject to the 
control of the superintendent of police ; and all appeals from orders in such matters 
are to be received and disposed of exclusively by that authority. C. 0. No. 29 of vol. 3. 
Const. No. 1144. 

3052. No ferries are to be considered public ferries, except such as are situated 
at or near the sudder stations of the several magistrates, or such as intersect the chief 
military routes, or other much frequented roads, or such as from special considerations 
it appears advisable to place under the more immediate management of the magistrate. 
Reg. YI. 1819, sect. 3, cl. 1. 

3053. The government reserves to itself the power of determining from time to 
time what ferries are, under the preceding rule, to be deemed public ferries, and as such 
are to be subject to the immediate control of the magistrates ; and no magistrate is, without 
previous authority from government, to assume the management of any ferry which has 
not been previously subjected to assessment. Reg. YI. 1819, sect. 3, cl. 2. 

3054. Magistrates are to report, through the superintendents of police, for the 
information and orders of government, when in their judgment ferries should, under the 
foregoing rules, be considered to be public ferries. Reg. YI. 1819, sect. 3, cl. 3. 

3055. The power of appointing proper persons to the charge of the public ferries 
is vested in the magistrates, who are authorized, from time to time, to issue such orders 
as they judge expedient for limiting the rates of toll to be levied at each ferry, for 
regulating the number and description of boats to be maintained, for preventing exac¬ 
tions, and generally for promoting the efficiency of the police, and the safety and conve¬ 
nience of the community. Reg. VI. 1819, sect. 4, cl, 1. 

' 7 e . 


Immediate su¬ 
perintendence 
vested in magis¬ 
trates, 


subject to tii© con - 
trol of the super¬ 
intendent of poiico. 


What ferries are 
to be considered 
public ferries. 


The magistrate 
is not to assume 
charge of any ferry, 
as coming within" 
the above rule, 
without the sanc¬ 
tion of government, 


but is to roport to 
government. 


Magistrate to 
appoint proper per¬ 
sons to the charge 
of the public fer¬ 
ries ; und t<> regu¬ 
late the tolls, boars, 
&c. 
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Magistrateto 
remove such per- 
sou^rju proof of 
misconduct. 


What persopg are 
exempted from the 
payment of tolls at 
public ferries; 


and at all ferries. 


Lists of ferries 
to be constantly 
exhibited. 


3050. On proof of any wilful breach-<5? these rules, or of other misconduct on the 
part of the manjees or other persons in charge of the public ferries, the magistrates are 
empowered (independently of any punishment to which the parties subject themselves 
under the general regulations) to remove such individuals, and to appoint others in their 
room.- Reg. VI. 1819, sect. 4 , cl. 2 . 

3057. The manjees, or other persons who are vested with the charge of public 
ferries, are to engage to cross free of toll the troops of government witli their baggage 
and military stores, as well as all police and other native officers of government, who are 
actually employed in the public service. Reg. VI. 1819, sect. 4 , cl. 3 . 

3058. All officers of government are exempted from the payment of ferry tolls 
witlun the division to which they belong, when they are moving in those divisions on the 
public sex, iec , and any officer not. entitled to exemption under this definition of the rule, 
who prefers a claim to exemption based on the principle which the rule is intended to estab¬ 
lish, is to refer his claim, for special consideration and orders, to the department to which 
he belongs. C. O. No. 208 of vol. 3. L. P. C. O. Sup. Pol. L. P. No. 9 of 1845. 

3059. A list of all public ferries, bearing the signature of the magistrate, is to be 
constantly stuck up in some conspicuous place in his cutcherry, and in that of the collector 
of the district, and likewise in the thana within the jurisdiction of which they are situated. 
Reg. VI. 1819, sect. 5 . 


t° P ,"ytr b0 “ 30G0 - Such ferrios delusively belong to government; and no person is to be allowed 
t0 em l jloy a {en ? boat Pbing for hire at or in their immediate vicinity, without the previ- 
°“ sanction of the magistrate: provided however, that due attention is to be paid to all 
pc-a^tioa. claims for compensation which are preferred by individuals for any loss sustained by them, 

in consequence of the extention of the authority of government to ferries hitherto under 
t icir private management, and which have not been heretofore let in farm, or held klias, 

oi otherwise deemed subject to assessment on account of government. Reg. VI. 1819' 
sect 6 , cl. 1 . & ’ * 


boats i/ihevici- 0 O 6 L A.contravention of the above rale, by parties contrary to order plying their 

mifK' 3 " boafs m tbe Ticinit 7 of » government ferry, is a misdemeanor punishable by the magistrate 
under the general powers vested in him by the provisions of sect. 19, Reg. JX." 1807. 
Const. No. 1305. * 


Claims for com¬ 
pensation to be re- 
IKirtoU t<> i/ovoru- 
rnont. 


Ocnerol object* 
to which the rna- 
tdstnktn i« tr. nt- 
t«md In fiMwaiuW 
ClilWTfu Of p„bU6 
ferries. 


3062. Claims of the above nature are to be inquired into by the magistrate, and his 

opinion on the merits of eaclr case is to bo reported, through the channel of the superin¬ 
tendent of po.ice, for the consideration and orders of government. Reg. VI. 1819, 
sect. 6 , cl. - 2 . 


30G3. n assuming tho management of public ferries, the general objects of the 
magistrates a)c to be, the ut^ntenance of an efficient police, the safety and convenience of 
ha\e js, t ie acilify of commercial intercourse, and the expeditious transport of troons. 

oi t le aiove object.-, they are to be careful to provide or cause to be provided safe and 
Commodious boats , they are to fix the rates of toll on a very moderate scale, in no case 
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exceeding, without an indispensable necessity, the rates which prevailed previous to the 
enactment of Reg. XIX. 1816(^«) ; they are to adjust the modes of payment so that the 
tolls may bear as lightly as possible on the poorer classes of the community ; and by 
leaving a fair profit to the individual, who is chosen for the immediate charge of the ferries, 
they are to endeavour to secure as far as possible the services of respectable and competent 
persons. Reg. VI. 1819, sect. 7, cl. 1. 

3064. No collections are to be taken on account of government from the proceeds of The above ob- 
any ferry, until the above objects are fully secured; and if in any case there remains a clear and^ur^" 

surplus profit, after providing adequately for those purposes, the amount collected is to plus collections 
be applied solely to the furtherance of similar objects, such as the repair or construction of afterwards.' 
of roads, bridges, and drains, the erection of sarais, or other works of a like nature. 

Reg. VI. 1819, sect. 7, cl. 2. 


3065. In cases of the latter description, viz. those in which the receipts of any ferry 
are sufficient to afford a surplus revenue as above mentioned, the magistrate, having pre¬ 
viously received special authority from government in that behalf, may and is to require 
the persons holding or applying for the charge of the ferry, to enter into engagements for 
the payment, by monthly or quarterly instalments, of such a sum of money as with refer¬ 
ence to the estimated surplus appears justly demandable without risking the primary objects 
above indicated ; and if any person in charge of the ferry refuses to enter fcito an engage¬ 
ment as aforesaid, and does not assign sufficient cause for such refusal to the satisfaction of 
the magistrate, it is competent to such officer to transfer the charge of the ferry to any 
other respectable and competent person:—provided however that no person in charge of 
a ferry, who otherwise conducts himself to the magistrate’s satisfaction, is to be removed 
from his charge under the above rule excepting at the expiration of the Bengal or Fussily 
year, according to the era current in the province. Reg. VI. 1819, sect. 7, cl. 3. 


Rule of proceed¬ 
ing when ferries 
yield a surplus 
revenue. 


3066. The mode in which collections made under this section are to be mid. , . 

# l ■ 9 Modem which 

whether into the treasury of the magistrate or collector, or any other public officer, is to f 0lk,ction5 :irt 1,1 

J r 3 be paid, ro be ro¬ 

be determined by the orders of government, and adjusted with the party by the magistrate ? uIatod by govern- 

at the time of giving him charge of the ferry or ferries entrusted td> him:—provided, 
however, that as a general rule all persons in charge of ferries subject to the payment of 
a rent are, on discharging any instalments, to receive and to be directed to require receipts 
for the amount, which are to be countersigned by a European officer of government. 

Reg. VI. 1819, sect. 7, cl. 4. 


3067. A person holding the farm of a public ferry is not authorized to underlet Farmopi of 
it without the sanction of the magistrate^). A summary suit by such farmer against lic :tn • cannot 
his batkinadar would not he cognizable by the collector under Reg. VIII. 1881*, the V. sum- 
mode of proceeding being expressly provided, in such cases, by the above rules. Const XZim,!,- 
No. 713. 


(а) The regulation by which the management of ferries was first entrusted to officers of government. 

(б) It was observed by the Western court, that “ the regulation cited (Reg. VI. 1819; does not appear to contompiate 
(he underletting of public ferrios eithor with or without the magistrale’s sanction.” 
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Security from per¬ 
sons in charge of 
public ferries. 


Pottahs and ka- 
boolyuts need not 
be on stampt pa¬ 
per. 


Persons in charge 
of public ferries 
may always relin¬ 
quish them on 
giving ten days’ 
notice 


Arrears how to 
be recovered from 
defaulters. 


* r. paras . 2549 
et seq. 


In such cases the 
appeal does not lie 
to the session 
judge. 

Magistrate is al¬ 
ways to reserve to 
himsolf the power 
of reducing tolls, 
or extending ex¬ 
emptions. 


In such case 
ttuuriitratc to state 
whether he intends 
t0 reduce the rent. 


Pule in such 
if tl w . iH . r- 
von in chari'.c |g 


vp . ® 06 f* T he “ aglStr f I s COmpetent t0 take securit y for the good behaviour of persons 
. ated w “ h * he chal ° e of public ferries ; and in the case of persons who, under the provi¬ 
sos of the foregoing section, enter into an engagement for the payment of a yearly 
icn i is ivewise competent to him to require adequate security for the punctual payment 
Ot the amount, as it becomes due. Reg. VI. 1819, sect. 8. 

3069. Leases and counterparts granted to and taken from the farmers of ferries need 
not ,e written on stampt paper, as they come within the exemption in schedule A, Re- X 
18-9, ot conveyances in which government is a party. Const. No. 1111. ° 

°°.‘ °‘ ,^ ny person ln char S e of a public ferry, whether subject to the payment of rent 
or not, is at liberty to relinquish the cl.arge on giving 10 days’ notice to the magistrate, and 

on paj,ng any arrears that are duet-provided, however, that it is in such case competent 

to the magistrate to require any person who so relinquishes the charge of a ferry, or who is 
removed from such charge, to transfer the boats belonging to the ferry to the I rS on« 1 

ZTl , T ““ Ced , h '”- *» «>. retain the boats nntil oLs L to 

P > i ed, making a suitable compensation to the owner. Reg. VI. 1819, sect. 9. 

ren‘ ftoN m r b*™ 3 charge ° f a ferry > subjected to the payment of a yearly 

til 'ml ? i ; ge the 3m0Unt " 16 b6COmeS ** « liable to immedLe removal^ 

recoveiv o/the aLotmtT 1 ^ 1112 ^ “"V “ d Certif f ing the default ’ is t0 proceed to the 

7 Re- XVIII 1817* f^tT paity ’ a ' ld iiis surety, in the manner prescribed by sect. 

• XV IL 18 . f °, r the recovei 'y of public money embezzled by native officers Ivin- 
at the same time a liberal consideration to an- .,1,.,= i J omcers, giving 

of the default. Reg. VI. 1819, sect 10. > 1 ’ " ch tbe party U1 » es in explanation 

It is not competent to a session jud^e to receive an armpil fk i n 
magistrate for the realign of fetrJ , ba W, " & j.T LofT. 3 ‘ 

rent S r 3 „., A I P8mnS T“ h ““ Ch ’^ » f F»blic to, whether paying an. 

not, aie, on accepting the situation, to be distinctly apprized, that the mams 
rate reserves to himself the power of reducing the rates of toll, or extonding h exemi 
tions from the payment of it, at such times and in such manner as appears "proper vrith 
a view to lie public good :-provided, however, that in the event of any such measures 
being adopted, the party in charge of the ferry may relinquish the charge; and the maT- 

tiate is in such case to purchase from him at a fair valuation ^ ® 

so to purchase all l i * . , c aluation, or to cause Ins successor 

Reg. VI. 1819, sect. 11. 6 ° ng ‘ nS ° 1erry Wlth a11 articIes thereunto appertaining. 

any ferry for which a rent t" ^ * maglStrate adopts such measures in regard to 
it he to to , ,, ’ • , LaS been re< l’ ilrC(1 from the person vested with the charge of 

) • whether 1' ni r' leatinS US ordei ' 3 to tile P art 7 aforesaid, at the same time to apprize 
* W an * and What - feducti - - ** stipulated rent Reg^VI 

m° *11 * 1C pel ' 0I! m charge of the ferry is not willing or able to pav the rent so 

hxed by the magistrate, he is nevertheless immediately to carry the magistrate’s order ffito 
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effect, and is to state in his reply to those orders the amount of rent which he is willing to desir0 ? s to reiin- 

continue to discharge. Should the offer of the party in charge of the ferry appear 

inadequate, it is competent to the magistrate to remove him and to place another person in 

charge of the ferry, purchasing the boats and their appurtenances as aforesaid; but the 

person so removed is to be required to pay for the days during which he retains charge, 

subsequently to the date of his reply to the magistrate’s order, a proportionate rent 

calculated at such rate only as he lias tendered. Reg. VI. 1819, sect. 12, cl. 2. 

3076. The foregoing rules are intended to apply exclusively to those ferries, which Ferries not made 
are declared to be public ferries; with regard to all other ferries, the magistrates^are not to Sboven3c« rth ° 
interfere with them, further than is necessary for the general maintenance of the police, 

and for the safety of passengers and property. Reg. VI. 1819, sect. 13, cl. 1. 

3077. Provided however that if any person is drowned or exposed to imminent danger. Penalty for acd- 

or if any property is lost or damaged, by the oversetting or sinking of a ferry boat, and it is perty in con Re¬ 
established, on inquiry before the magistrate, that the boat was overloaded with passengers or SS oftiie manjSs’ 
property, or was insufficiently manned, or was out of repair at the time of the accident,_the 

manjee of the ghat or boat, if duly convicted of permitting his boat to be overloaded, or to be 
insufficiently manned, or out of repair, is liable to such punishment, as the magistrate thinks 
proper to impose not exceeding imprisonment for 6 months, or a fine of 200 rupees. 

Reg. VI. 1819, sect 13, cl. 2. 

3078. An annual statement made up to the 1st of January of each year is to be Annual statcmer.; 
forwarded by the several magistrates to the superintendents of police, exhibiting the p i us proceeds, 
number of public ferries in each district, the amount of the net assessment realized from 

such of them as are subject to assessment, and the purposes to which the amount so realized 
has been appropriated under cl. 2, sect. 7 of this Regulation. In submitting to government 
the results of those statements, the superintendents of police are to offer any suggestions 
which appear to them calculated to facilitate or to improve the practical operation of the 
system. Reg. VI. 1819, sect. 14. 

3079. The following rules have been enacted by the government of Bengal for the Ferry Fund 
appropriation of the surplus ferry collection: Rule 1 . Committees shall be formed in each Committees 
district for the management of the surplus ferry funds collected under Reg. VI. 1819, and 

applicable under cl. 2, sect. 7 of that enactment for the promotion of the convenience and point men\. 01 ap " 
safety of travellers, and the facility of commercial intercourse. Rule 2. Each district Formation ot 
committee shall consist of not more than nine persons. The magistrate of the district and U 

the executive officer of the division are to be ex-officio members of the committee. The mcmbcrs * 
remainder shall in the first instance be appointed by government upon the recommendation 
of the commissioner, and shall consist as well of persons out of the service, natives and 
Europeans, as of those who are connected with it. Future vacancies to be filled up by the 
commissioner, subject to the approbation of government. Rule 3. The commissioner shall Superintendent 
be a member of the local committees, and preside at the meetings whenever he is present, 

He shall also have a casting vote, whether absent or present, when opinions are divided. castu>g volc ‘ 

Rule 4. The magistrate will from time'to time convene meetings of the committee for tho bo^unvoiSi h ° W t0 
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transaction of business, giving due notice to the members. Rule 5. No meeting of the 
noss! committee shall be held in the absence of the magistrate; but the magistrate and one other 

memoer, or the magistiute singly, may transact the business of the committee, if other 
members after duo notice fail to attend. Rule 6. The magistrate may at his discretion 
undertake any business, which may be of such a nature as not to bear the delay of a refer¬ 
ence to a meeting of the committee ; he will on all such occasions report his proceedings 
at the next meeting. [Rule 7 divided the country into unions, but for these the divisions 
of the commissioners were substituted by order of government Bengal, No. 912, April 22, 
18o4.] Rule 9. At the close of each official year, the accountant will ascertain what is the 
amount of surplus ferry funds in each union during the preceding year, and distribute the 
total equally amongst the several districts comprised in it; the government reserving to 
itself the power of making a different allotment of the funds, should such alteration liere- 
Book of minutes, after appear expedient. Rule 10 . Each committee will keep a book in which will be 
entered minutes of all its proceedings and resolutions. The proceedings of each meeting shall 
pUed*ai tha ^scre- ^.“dby the members present. Rule 11. Each committee will apply tl/funds 

m ° (tbe — *T ed **ff e COID P letion of new, and the repair of old public works, in such manner 

as it may think fit, reporting at the close of each year the manner in which its funds have 
jeen applied, and stating the works to which its attention will be directed in the year 
ensumg. Rule 13. Provided that no part of the funds shall be expended on station roads 
or station improvements without the sanction of government. Rule 14. Each committee is 
*££??*• ^uthorized to entertain executive establishments for carrying on public works. Rule 15 

aSS& T ? S ? exclusivel y to surplus funds accruing after the 30th April 1840 . No 
surplus, winch may have accrued in any district before that date, can be expended without 
the express sanction of government C. 0. Sup. Pol. L. P. No. 2 of 1848. 

io hand to be for- 1 ' «08O. A memorandum of the funds at the credit of the committee is invariablv to 
SSiSX accompany applications to the commissioner for sanction to outlays on works, &c. con em- 
to outlays plated by the committee. C. O. Sup. Pol. L. P. No. 8 of 1848. 

the e^oudihrre’of 308 L ls assumed that a sum of 5,000 rupees cannot, in ordinary cases, be safelv 
m*ntrf“fonfbln n ' aI1(i e,<ficientl y expended under a surveillance costing less than 1,200 rupees a year. It is 
expected that tins scale will enable each committee to engage a competent professionally 
trained person and establishment for their works. Each committee will therefore now 
understand that the sum set down is placed absolutely at its disposal for the entertainment 
of an establishment. This sum is not to be all frittered away on mere office clerks, nor 
on the sulaiy of a secretary, unless the secretary is personally able to prepare plans and 
drawings and estimates of works, and to undertake the personal superintendence of the 
r 8 a geneia rule the magistrate of the district should be ex-officio secretary and 

j* . C ° UISe ,. lece | vc no salary. If any committee thinks that a less sum is required or 
it com )imng with any adjacent committees they can thereby diminish the expenditure 
for establishment and superintendence, they or, in. horded Jtay on, the 
put r woi ut. of H t ey consider a larger Bum necessary on tills head, they mnat apply for 

ninll rTf. awarded to each committee i. hereby pine. j 

in. absolute di.pn.al, .abject only to ft, control of the uananimW End, committee 
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is at once authorized to undertake, without further reference to government all those plans 
and undertakings which meet with the approval of the commissioner. It is only in case 
of a difference of opinion between the commissioner and the committee that a reference to 
government for sanction will be needful. If the sum allotted is not sufficient to complete the 
work which any committee considers itself able to get through in the working season of 
1856-57, the government will be prepared to consider the expediency of granting a further 
sum on application made; but no further grant will be made merely according to the esti¬ 
mates of works, the completion of which will not be effected within the present season. As 
the entire responsibility for the due expenditure of these funds is now made over to the 
commissioner and the committee, the Lieutenant Governor trusts that they will endeavour to 
make the best use of the resources at their disposal, so as to justify the confidence which 
has been reposed in them. The committee will not fail to take advantage of the power 
thus placed in their hands to encourage local subscriptions in aid of the works which they 
will now be able to undertake without uncertainty or delay. As a general rule the com¬ 
mittees should be prepared to double the amount of any subscription tendered to them bv 
any private mdividuals for useful public works. Each committee is required to submit on 
the 30th April 1857, a tabular statement in the form No. 32 of appendix C, showing the 
manner in which its funds have been expended. Resolution Govt. Bengal\ No . 130S Sep¬ 
tember 12, 1856. 

3082. Ihe annual allotment of funds to each district is to be based on the average commissioner 
amount of the collection in each revenue division. If the alloted funds of any one dis- the C unexpeud^ 
tiict aie not spent, 01 appropriated, for the accomplishment of specific and approved objects e< * fuu ‘* s ‘ 
within a )ear from the date of allotment, the commissioner may take the whole or any part 
of the unexpended or unappropriated balance at the credit of any particular district, and 
place it at the disposal of the ferry fund committee of any other district- of the division, 
where it appears to be more wanted, or likely to be more beneficially applied; reporting the 
circumstance in each instance for the information of government. Order Govt. Bengal, 

No. 912, April 22, 1854. 

o083. On submitting nominations, through the commissioner of circuit, for the appoint- Nomination of 
ment of gentlemen, as members of the committee, who are not in the public service, the mittco? rS ° f ° 0m * 
committee arc to report what position those gentlemen hold in the district, and why and by 
whom the nomination has been suggested. The government should be aided by a distinct 
expression of opinion by the commissioner. C. O. Govt. Bengal, No. 1014, April 26 1S54 • 

No. 24, June 21, 1855. 

3084. The unexpended balances of each district at the close of the year are to be carried Apportionment 
separately to the credit of each committee, instead of the whole balances of the districts 
forming one union being added to the funds of the year available for that union, and then tU ° T “ r - 
divided amongst the districts comprising it. C. O. Sup. Pol. L. P. No. 17 of 1844 

3085 The following “ suggestions for the better management of the ferries by the SnggP ,, 0I1 , fw 
help of the district committees” were circulated with the approbation of government, ““"“tvmontoner. 
(I.) The magistrate is to place before the committee a statement of the number of the "Internet to bo 
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public ferries with the rents derived from each; and the members of the committee are to 
be requested to furnish him with information regarding other ferries, which under the 
provisions of Reg. VI. 1819 ought to be declared public. (II.) The members areto.be 
requested to superintend the several ferries near to their residences, affording to the 
magistrate their aid in checking extortion on the part of the holders of the ferry, as well 
as in keeping up good boats and efficient crews, reporting to the magistrate either 
individually or through the committee any abuses which exist. (III.) The magistrate, 
before concluding arrangements for the ferries, is to place before the committee the offers 
made to him, the numbers of boats, and the strength of the crews to be kept up, and the 
rates of toll at each ferry, together with all other circumstances for their approval; after 
obtaining which he is to conclude, the engagements and forward them to the office of the 
superintendent of police,—the members of the committee having of course the power to 
submit any objections through their secretary or the magistrate to the same authority. 
(IV.) The magistrate and the committee are particularly requested' to take into consider¬ 
ation the advantages to be gained by leasing the ferries for longer periods than from year 
to year. Ii a reasonable rent is procured, such a measure will encourage the farmer or 
manager to lay out capital in procuring good boats, and give him a greater interest in 
his farm; and will have a tendency to prevent the extortion now practised for the sake 
of obtaining as much profit as possible within the year. The leases might be given for 
three years at the least. (V.) All estimates of expenses for boats, ghats, &c. are to be 
submitted to and approved by the committee, and sent through them to the superintendent 
of police for sanction. C. O. Sup. Pol. L. P. No. 11 of 1842. 


Expenses tharge- 
jibi* to the ferry 
fuod. 


3086. The expense of providing boats, rope-bridges, and other means of crossing 
the public mail over rivers and nullahs, is fairly chargeable to tho ferry fund. The com¬ 
mittees are therefore to take into consideration the lines of post road within their districts, 
and to adopt measures for the speedy and secure transit of the public mail over such 
obstacles as occur in the road. C. O. Sup. Pol. X. P. No. 18 of 1842. 

of r :3 #: 3087, Before any part of the proceeds of the ferries is applied to other purposes, 

make the lurries the ferries themselves should be made in all respects secure; boats suited to the local 

•secure, and to pro- . . 

vide act c-mmoda- circumstances or the rivers, on which they are empluyed, should be provided and 
venom. ^ maintained in a state of efficiency ; and convenient places built for travellers and merchants, 

who are often unavoidably delayed at them. For these purposes there should certainly be 
efficient protection afforded by proper police establishments on the spot paid out of the 
proceeds of the ferries ; and, if possible, there should be made some safo and convenient 
place of resort of the nature of a sarai, especially at tho large and more important ferries. 
The superintendent of police objects to the employment of single police officers at out-posts. 
Order Govt. Bengal, May 2, 1837. C. O. Sup. Pol. L. R No? 18 of 1844. 

^ report °f 3088. A report is to be furnished annually to the superintendent of police by the 
Ripervwiuu of com! committee of the works in progress under their supervision, in the form No. 16 of appendix F. 
C. O. Sup. Pol. L, R No. 2 of 1844, and No. 2 of 1846. 
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3089. The ferry fund committees cannot expect, in addition to the annual surplus The committees 
funds, that the convicts should be placed at their disposal, which would be equal to a convict labor free 
further large money assignment. C. O. Sup. Pol. L. P. No. 766, April 2, 1844. 

3090. The following rules are in force in the Western provinces. Pule 1. Committees Ferry Fund 
are formed in each district for the management of the surplus ferry funds collected under Committees 
Reg. YI. 1819, and applicable under cl. 2, sect. 7 of that enactment to the promotion of the ^' 

L Objects of com- 

Pule 2. irittee. 

Formation of 


conveniences and safet} r of travellers, and the facility of commercial intercourse, 

These committees are to consist of the magistrate and collector, the joint magistrate and 
deputy collector, the executive engineer, the civil surgeon, and any other number of persons ^° e “ 1 ^^ onof 
whom they may associate with themselves, subject to the confirmation of the commissioner of 
the division, whose approval is necessary. When once so appointed, they are removable only 
by government. Three members constitute a quorum for the transaction of business. Pule 3. 

The commissioner of the division is a member of the local committee, and is to preside 
at the meetings whenever he is present. He has also a casting vote, whether absent or pre- *° Pj* sid ® and t0 
sent, when opinions are divided. Rule 4. The country is divided into unions. The surplus * " L ^ lms V ° te ' 
ferry funds in these are thrown together, and are divided between the several districts which ^ * 

compose them. Rule 5. At the close of each official year the accountant is to ascertain what 
is the amount of surplus ferry funds in each union during the preceding year, and is to distri¬ 
bute the total equally among the several districts comprised in it; but the government 
reserves to itself the power of making a different allotment of the funds, if such alteration 
should appear expedient Rule 6. Each committee is to keep a book, in which are to be 
entered minutes of all its proceedings and resolutions. The proceedings of such meetings 
are to tie attested by the members who are present. Appointments of members of the com¬ 
mittee must be entered on the proceedings. This book is always to be open to the inspec¬ 
tion of any persons, who desire to peruse it. Rule 7. Any member of a committee has the power 
to demand a reference to the government, through the commissioner, on any point on which tert0 govenimettfc * 
he may differ from the majority. Rule 8. The commissioner, on the recommendation of the sanction to propos _ 
comrnittee, is competent to sanction establishments to the amount of 150 rupees per mensem, ** expenditure, 
and estimates to the extent of 1000 rupees on any one work. Larger undertakings must be 

submitted to government. Rule 9. The disbursements are to be exhibited in the magistrate's , 

. . ° Disbursements 

accounts, anti passed under the rules applicable to such cases, i lie magistrates are to pay to be noted »n ma- 

on an order signed by three members of the committee and the authority of the commissioner. 

Rule 10. The same committee constituted as above are to administer the one-per-cent road 

fund, but without the restrictions on the disbursements contained in rule 8. Rule 11, Certain roadfund< 

roads are exempted from the control of the committee. C. O. Govt. W. P February 10, 

1841; and No. 1053A, September 21, 1854. 

3091. Commissioners are to observe the following rules in the management of the 
public ferries. Pule 1. In all ferries which are now held kham they will have effect from the 1st 
of January 1851, and in all the ferries which are farmed, they will form the conditions on 
which the next farm will be granted. Rule 2. The rivers on which public ferries are established 
are divided into three el&sses as follows :—First class; the Ganges at and below Daranuggur 
Ghat, and the Gogra,—Second class ; the Ganges above Daramiggur Ghat and the Jumna at 
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and below Delhi; the Goomtee ; the Raptee below Goruckpore ; the Gunduk; the Tonse (be- 
tween Mirzapore and Allahabad); and the Ramgunga below Bareilly.—Third class; all other 
streams than the above, being generally such as are fordable during half the year. Rule 3. 

o s shall be levied on all rivers thus classed from parties crossing in boats or over floating 
bridges. No tolls shall be demanded from persons fording the river. Rule 4. The tolls shall 
evied at the rates specified in the annexed schedule A (a). The rates leviable according to this 
■sc e u e at any particular ferry shall be written legibly in English, Oordoo, and Hindee, in 
t e currency mentioned in the schedule, and also in the equivalent local currency wherever 
the calculation by pies may not be intelligible to the people; and shall be exposed to public 
view in some conspicuous place wherever tolls are demanded. The toll-keeper shall also 
have m his possession a copy of the schedule of rates clearly written on paper in English, 
or oo, and Hindee, which he will produce on demand by every passenger who is not on foot. 
u 5, Infraction of the terms of the lease will expose the contractor to annulment of the 
’ and 10 the ’“Potion of a fine, leviable by suit in the civil court, not exceeding the 


Schedul£ of to he demanded on each Public Ferry in the North Western Province,. 


Names. 

On Rivebs, Class 1st. 

On Rivebs, Class 2d. 

On Rivers, Class 3rd* 

Remarks. 

. % » \ ' • 

Boats from 15th Octo¬ 
ber to 15th Juno. 

Bridges during 12 
months, or Boats from 

16th June to 14th 
October. 

Boats from 15th Octo¬ 
ber to 15th June. 

Bridges during 12 

months, or Boats from 

16th June to 14th 

October. 

Foot passcnfrT laden, or unladen. 

Camel* unladen, . . 

Ditto laden, 

Cows, bullocks, buffaloes, unladen,*** 

Ditto, ditto, ditto, laden,. 

i Utto, in droves of 50 and upwards per 100* unladen 
Ditto, ditto, ditto, ditto, laden per 100 . ^ 
Donkeys, laden or unladen. 

Tattoos or moles, with riders, or laden .. 

Ditto, led, or unladen, ... ... ... 

Horse, with rider, or laden, 

Ditto, led, or unladen, 

Ryli with riders, drivers, imd bultacke, 

Ruth, with ditto, ditto, ditto, 

Kkka, .’ . 

Rugpioe and one horse carriages, 

Two horse carriages, 

Four horse carriages, 

i rH 8 ^ th hullockB nn(l driver empty, per bullock 
Ditto laden, per bullock, ... ' 

Klephant, ... . 

l£.^th^^ rakn * ; . with * ^ 

Ditto, with G liearors, 

Ditto, with 8 or more bearers 

8hcep, swine, and goats, ..' 

2 pie 

1 anna 

1 4 anna 

2 pie 

4 pic 

12 annas 

14 rupee 

1 pie 

4 pie 

2 pie 

1 anna 

6 pie 

4 annas 

8 annas 

3 annas 

G aunaa 

12 annas 
14 rdpee 

G pie 

1 anna 

1 mjxje 

G pie 

1} anna 

3 annas 

G annus 

4 pic 

8 pie 

1 anna 

2 annas 

3 pie 

6 pie 

1 rupee 

2 rupees 

2 pie 

6 pie 

3 pie 

14 anna 

9 P»e 

6 annas 
12 annas 

4 annus 

8 annas 

1 rupee 

2 rupees 

9 pie 

H a ana 

14 rupee 

2 nnnns 

4 annas 

8 annas 
i pic 

1 pie 

9 pie 

1 anna 

14 pie 

3 pie 

10 annus 

1 j rupee 

1 pie 

3 pie 

H pie 

6 pie 

4 pic 

3 annas 

G annas 

2 annas 

4 annas 

8 annas 

1 rupee 

44 pie 

9 pie 

12 unnns 

3 pie 

1 anna 

2 annas 

4 annas 

4 pie 

2 pie 

1 anna 

14 anna 

2 pie 

4 pic 

12 annas 

14 rupee 

1 pie 

4 pie 

2 pie 

1 anna 

G pie 

4 annas 

8 annas 

3 annas 

G annus 

12 annas 

1 i rupee 

G pie 

1 anna 

1 rupee 

G l>*e 

14 anna 

3 annas 

6 annas 

4 pie 

1 pie 

G pie 

9 pie 

1$ pie 

3 pie 

8 annas 

1 rupee 

4 pie 

3 pie 

14 pie 

6 pio 

3 pie 

2 annas 

4 annas . 
11 anna 

4 annas 

8 annas 

1 rupee 

3 pie 

G pie 

8 annas 

3 pie f 

1 anna 

2 annas 

4 annas 

1 pie 
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twelfth part of the annual rent. The farmer or his servants will also be liable to punishment 
under the general regulations for any offence which they may commit against the laws in 
their management of the ferry. Rule 6. Farms shall not be given more than one year, nor to 
the same person for two contiguous ferries, without the sanction of government. Whenever 
a magistrate may desire to lease more than one ferry to one person or to grant leases for 
a longer period than one year he must make a special report on the subject to the govern¬ 
ment through the commissioner. Rule 7. The kists payable by the farmer in each month should 
be calculated as far as possible according to the ratio of the probable receipts in that month. 
Rule 8. The annexed form of lease B (b) and counterpart C (c) for the farm of a ferry 

{b) (B.) • 

Form of Lease of a Public Ferry . 

1. A. B. inhabitant of C. son of D. is authorized to collect tails according to the annexed schedule from all 
cro«,n S tho E. ghat by thoforryboats, or (Hating bridge) over tho rive,- F. from January 1st, 185-, to December 31st 
18 , both inclusive. 3. For this purpose he is empowered to station toil ~o.v ’ 

bank, who are hereby authorized to prevent any person, with tbo exception, bllow noted T" ^ °“° °“ C ‘ th<!r 

bridge) till the tnUbe paid. TrL ^^I * 

according to tbo annexed schedule, and no toU gatherer shall demand more than tho authorized a ' ' ^ b ° IeV10 ' J 

gatherer is bound to suspend in some conspicuous place, a sohcdulo of tolls legibly written to EwIIslT'ohnl * EVOry toU 
according to the annexed schedule. He shall also be bound to keep and produce on the demand of <Jvery P^seHhi Hin ‘'°°’ 
foot a similar schedule written on paper. 5. The aforesaid farmer A. B. is bound to pay into the magistrate's co^ ft. 
following sums by instalments on each date, as mentioned below 

January 3Ist, 18-, .......-000 Co.’s Es. 

February 28th,........ . . . qqq 

March 31st, 18—■ e............... non 

&c. & c . & c . .^_ >» 

Total, 000 Co.’s Rs. 

6. The following persons shall be held exempted from demand on account of public tolls. First. Military men and camp 
followers, according to existing orders. Second. Civil officers of the government when travelling on tho public service 
Th,rd. Foreign rulers and their followers or retainers, or other natives of distinction, when especially exempted by order of 
the government, or the commissioner, or the magistrate, - Fourth. Cultivators, woodcutters, grasscutters & c who daily 
crosa, as may be determined between the magistrate and contractor. (This last exemption wiU vary or bo omitted occordimr 
to oe usage,) /. The aforesaid farmer A. B. is bound to maintain not less than .00 efficient boats always at tho -I -it f in 
burthen, meavaring 00 feet imeogth, and 00 to bnhnith, which adt les. 0 shall have platforms measuring 12 

r, Ti to ”r WatC , datdrmlne tether the boats provided are sufficiently safe and trustworthy. If the 

mag sti declare any boat to be unsafe or ummited to the purpose, the oforesaid former A B. shall he bound to provide 
8110 ° r ° io space of one week. (This clause will of course bo different in tho case Of c floating bridge ) 8 The 
ton he underlet or transform! to another person-witheut the consent of the magistrate. 9. The iuf™L „f ™ 

of the above stipulations wiU enable the nitrate immediately to eanee. the lease, in which case the farme wffi bo Lffil 

to a flee at the discretion of the magistrate, not exceeding the twelfth part of his annual rent, tho seme to TZt J? ! 

paid, by suit in the civil court The farmer or hi* servants will also bo liable, to punishment under the rerulln ’ 1 
according to the circumstances of each case. • (S^aed) M N egulaaona m force, 

(c) (C.) Magistrate. 

Form of Subscription to a Copy of the above Lease by rcay of counterpart enoageme.nl 

» “r ■* -— -» 

Witnesses attesting the signature (Signed,) A. B. 

R ' Farmer. 

s. • 

--—7—r- - — 
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sliall be generally used, but other stipulations not inconsistent with those that are prescribed 
may be introduced according to local circumstances. The farmers of bridges should 
be bound to open the bridge free of charge at stated hours twice in each day for the 
passage of boats. Govt. Order W. P. No. 3469, November 5, 1850; and No. 4307, 
November 6, 1847. 


3092. The government of the Western Provinces has laid down the following direc¬ 
tions for the guidance of the road committees in the disbursement of the funds committed to 
their charge. Rule 1. The first object should be to keep all the district roads in a fair state 
of repair during the season when traffic is most commonly conducted along them. This is 
the primary object for which the funds are appropriated, and till it is effected there cannot 
be any surplus for extraordinary purposes. Rule 2. When the existing district roads have 
been put into ordinary repair, any surplus which may remain should be devoted to the 
further improvement of the chief lines of commercial communication. Rule 3. The earliest 
opportunity should be seized for surveying and marking out these lines, and no expensive 
works should be undertaken upon them till the superintending engineer has approved the 
line, which it is proposed to select. When the reference is made to the superintending 
engineer a copy of the reference should be sent through the commissioner to government, 
in order to ensure early attention to the subject. Rule 4. When the line has been selected 
and approved for the formation of a metalled and finished road, an estimate should be formed 
of the expense involved, and a note made of those parts which most need repair and 
improved means of transit. Rule 5. The first available surplus should be devoted to the 
improvement of those parts of the road, which offer the greatest obstacles to the passage of 
vehicles, such as marshes, sandhills, deep nullahs, or rivers; when these obstructions have 
keen removed, then it will be time to pay attention to the less difficult parts of the route, 
and to place the whole in a completely finished state. Rule 6. Whenever the more perfect 
and cosily modes of overcoming obstructions upon a road cannot be accomplished, pallia¬ 
tives should be introduced so far as means will allow. If a bridge cannot be built, a good 
ferry boat may be provided, or the descents to the nullah kept in good repair, and perhaps 
a paved ford be added. It must al ways be remembered that one great obstruction, left 
unremc lied, renders useless a whole line of most perfectly finished road, and that these 
obstructions are the points which require the greatest and most prompt attention. Rule 7. 
Generally speaking, the provision for bridges and drains upon a line of road is of more 
importance than raising and metalling. Rule 8. No bridge or masonry work of £ny size, 
costing tor instance more than 100 rupees, should be commenced without the approval of 
the executive officer, or superintending engineer. Rule 9. The committee will make every 
practicable exertion to keep themselves informed of the state of the roads in the district, both 
by personal observation and the reports of casual travellers. The latter may be secured by 
keeping a book j*t the sudder station which should be presented to all travellers, proceeding 
otherwise than by dak, in order that they may have an opportunity of recording any 
observations they may have made on the roads over which they passed. Govt. Order W. P. 
June 5, 1844. 
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3093. In the Western Provinces a special meeting of the road and ferry fund 
committee should be held in the latter fortnight of every August, at which there should be 
a general review of all that has been effected during the past season, and a careful record 
and consideration of all projects for the coming year with reference to the funds at the 
disposal of the committee. The report of this meeting should be forwarded to the com¬ 
missioner so as to reach him before the close of the month of August, and should state to 
which of the projected works its efforts ought to be directed during the approaching season ; 
and should give a general estimate of their expense and of the disbursements which will 
probably be necessary for the preservation of existing roads and works. The commissioner 
is to preside at the committee of the station, where he may be at the time resident; and 
should lose no time in considering the merits and practicability of all the proposed under¬ 
takings, and in signifying his assent or otherwise, in the former of which cases the committee 
is to proceed to the execution of them. The committee in case of urgency may request a 
reference to government which the commissioner is to transmit with his own remarks. 
The rule in paragraph 8 of the notification dated 10th February 1841* is equally applicable 
to disbursements from the one per cent, fund ; but the preliminary approval by government 
is unnecessary in any case of outlay from that fund. Whenever a committee may desire to 
run a road to the boundary of its own district, it should communicate to the local committee 
of the neighbouring district the proposed line, and point at which it will touch that district, so 
that the precise direction may be determined with a view to unite the lines proposed by the 
several district committees. As soon as possible after the 1st of each January the commis¬ 
sioner should submit an annual report and sketch map, stating what may have been effected 
and at what expense by each committee in the division during the previous year, and detailing 
the sanctioned projects for the current year and the estimated expense of each. There should 
also be a comparative statement of the aggregate proposed outlay, and of the resources at the 
disposal of both funds. C. O. Gqvt. W. R No. 229 B, March 3, 1854. 


SECTION II. 

OF TOLLS ON ROADS AND BRIDGES. 

3094. The governor of the presidency of Fort William in Bengal, and the lieutenant 
governor of the North Western provinces of Bengal, may cause such rates of toll, not 
exceeding the rates mentioned m the schedule annexed to this Act(<z), as they respectively 

( fl ) SCHEDULE. 

On every four wheeled carriage on springs. 

On every two wheeled carriage on springs (except native hackeries,) 

On every native hackery on springs, 

On every four wheeled carriage without spriugs, .. 

Ou every two wheeled carriage without springs, 

On every cart and hackery not on spring-, and having wheels of les? diameter thau three feet six 
inches and tires less in breadth than three inches, ,. . r mt ..,. 

7 H 


2 rupocs. 

1 rupee. 

2 annas. 
C annas. 
4 aunqs. 

8 an mis. 



Special annual 
meeting of com¬ 
mittee. 


Report to be sent 
to commissioner. 


Committee may 
refer to govern¬ 
ment. 

* See para. 3090 


If proposed road 
would i-o beyond 
the district. 


Annual report 
of commissioner. 


Local govern - 
ments to fix the 
rate of tolls on 
roads and bridges. 







mist#,. 


l 



Levy of toll by 
seizure and sale. 


Troops, military 
stores, and police 
officers, axempt. 


Police officers to 
assist toll collec¬ 
tors. 


Punishment for 
unlawfully levying 
toll or excess of 
toll. 
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think fit, to be levied upon any road or bridge which lias been, or shall hereafter be, made 
or repaired at the expense of the government; and may place the collection of such tolls 
under the management of such persons as may appear to them proper: and all persons 
employed in the management and collection of such tolls shall be liable to the same responsi¬ 
bilities, as would belong to them, if employed in the collection of the land revenue. 
Act VIII. 1851, sect. 2. 

3095. In case of non-payment of any such toll on demand, the officers appointed to 
collect the same may seize any of the carriages or animals on which it is chargeable, or any 
part of their burden of sufficient value to defray the toll; and, if any toll remains undis¬ 
charged for twenty-four hours, with the cost arising from such seizure, the case shall be 
brought before the officer appointed to superintend the collection of the said toll, who may sell 
the property seized for discharge of the toll, and all expenses occasioned by such non-pay¬ 
ment, seizure, and sale, and cause any balance that may remain to be-returned, on demand, to 
the owner of the property ; and the said officer, on receipt of the property, shall forthwith 
issue a notice that, at noon of the next day, exclusive of Sunday, or any close holiday, he 
will sell the property by auction. Provided that if, at any time before the sale has actually 
begun, the person whose property has been seized shall tender the amount of all the 
expences incurred, and of double the toll payable by him, the said officer shall forthwith 
release the property seized. Act VIII. 1851, sect. 3. 

3096. No tolls shall be paid for the passage of troops and military stores and equi¬ 
pages on their march, or ol police officers on duty, or of any person or property in their 
custody ; but no other exemption from payment of the tolls levied under this Act shall bo 
allowed. Act VIII. 1851, sect. 4. 

3097. All police officers shall be bound to assist the toll collectors, when required, in 
the execution of this Act; and, for that purpose, shall have the same power which they 
have in the exercise of their common police duties. Act VIII. 1851, sect. 5. 

3098. Every person, other than the persons appointed to collect the tolls 
under this Act, who shall levy or demand any toll on any public road or 


On every cart and hackery not on springs and not having wheels of loss diameter than three feet six 
inches, and tires less in breadth than three inches, 

Buffaloes or bollocks per head, ., 

On every elephant, .. ,, 

On every camel, 

On every horse, ,. 

On every tattoo, 

On every score of sheep or goats, 

On every herd of eWine per hundred, ,. ,, 

On every mulo, 

On every oas, 

On over)' palanquin or tonjon with bearers, .. 

On every palna or small native palanquin with bearers, 

On every native dooly with bearers, 

On every person carrying a load for hire. 

N, B. Animals drawing any vehicio for which toll cun be demanded aro not to be also charged with 
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bridge, or for passing through any bazar situated thereon, and also every person 
who shall unlawfully and extortionately demand, or take any other, or higher, toll than the 
lawful toll, or under colour of this Act seize or sell any property, knowing such seizure or 
sale to be unlawful, or in any manner unlawfully extort money, or any valuable thing from 
any person undercolor of this Act shall be-liable,. on conviction before a magistrate, to 
imprisonment for any term not exceeding six calendar months, or to fine not exceeding two 
hundred rupees, any part of which fine may be awarded by the magistrate to the person 
aggrieved: but this remedy shall not bejdeemed to bar, or affect, his right to have redress 
by suit in the civil court of the zillah. Act VIII. 1851, sect. 6. 

3099. - A fable of the tolls authorized to be taken at any toll-gate or station shall 
be put up in a conspicuous place near sucli gate or station legibly written or printed in 
English words and figures, and also nr those of. the vernacular language of the district; to 
which shajt'be annexed, written or, printed in like manner, a statement of the penalties for 
refusing to pay the tolls and for taking any unlawful toll. Act VIII. 1851, sect. 7. 

3100. The tolls, levied under this Act, shall be deemed public revenue; but the 

net. proceeds thereof shall be applied wholly to the construction, repair, and maintenance 
of roads and bridges within the presidency in which they are levied. Act VIII. 1851, 
sect. 8. j, . . 


. / 

CHAPTER II. 

OF LOCAL IMPROVEMENTS. 


SECTION I. 

OF LOCAL AGENCIES. 

3101. The general superintendence of all lands granted for the support of mosques, 
Hindu temples, colleges, and for other pious and beneficial purposes; and of all publiJ 
buildings' such as bridges, sarais, kutras, and other edifices; is vested in the boards of 
revenue. Leg. XIX. sect. 2. ^ 

3102. It is the duCy .of those boards to tako care that all endowments made for 
tifiMaintenance of establishments of the above description are duly appropriated to the 
purpose for. which they, Were destined by the government or individual by whom such 
endowments were granted. In like manner it is the duty of those boards to provide, 
with the' sanction'.o^ government, for the. due repair and maintenance of all public 

'; : h' >■' - , •" : v - 


Table of tolls to 
be exhibited at toll 
gate. 


Appropriation o 
tolls. 


Superintendence 
of lands endowed 
for certain purposes 
is vested in the 
board of revenue. 


The board is to 
be earcfhi that tbo 
endowments art* 
duly appropriated, 
and iho buildings 
kept in repair. 









misr#,. 



l 

edifices(a), n hich ha\ e been erected at the expense of either the former or present government 
01 oi individuals; and which either at present are or can conveniently be rendered conducive 
to the convenience of the community. Reg. XIX. 1810, sect. 3. 

ed B ofSss de ho y ; 3103 ‘ In those cases however in which any of the buildings in question have fallen 
to bo disposed of. to decay, and cannot from that or other causes be conveniently repaired, or are not calcu¬ 
lated, if repaired, to afford any material accommodation to the public, the boards are 
to recommend that they be sold on the public account, or otherwise disposed of, as may 
appear most expedient. Reg. XIX. 1810, sect. 4. 

Tho board is to 3104. Under the foregoing rules it is of course incumbent on those boards to prevent 

:auds or building 1 an y lands, which have been granted for the support of establishments of the above decrip- 
ed*to°pmat«^>ur- tion » from bein g converted to the private use of individuals, or appropriated in any 
other mode contrary to the intent and will of the donor: and likewise to prevent all 
public edifices from being usurped by individuals, and falling into the possession and 
exclusive use of private persons. Reg. XIX. 1810. sect. 5. 


Estimates of ne¬ 
cessary repairs to 
Ik* submitted to 
government. 


3105. Whenever the boards of revenue are of opinion that any of the above-mentioned 
edifices [/. e. mosques, Hindu temples, colleges, and other buildings appropriated to pious 
and beneficial purposes] require repair, they are to obtain tho necessary estimates of the 
expense required for the execution of the work, and forward them to government for its 
approval. Reg. XIX. 1810, sect. 6. 


, 310C \ The f neral superintendence of all nazul property or escheats is likewise 
in board of revenue, vestal iu the bom\U of revenue, who are to inform themselves fully, through the channel 
hereafter mentioned, of all property of that description, and to report to government whether 
it should in their opinion be sold on the public account, or in what other mode it should be 
disposed of. Reg. XIX. 1810, sect. 7. 


3107. T he commissioners of revenue are to exercise the powers vested iu the board 
rnmif:mi-, of of revenue in regard to the general superintendence of nazul property or escheats, subject 

revenue, subject to, ,1 ,1 , * l r j j ou.uj>_c,(, 

h- nuthoriryof the 10 tLie autnority ot the board, who are to inform themselves of all propertv nf thof 
uittrii tvvuuuc. J .. T . , , . . , 1 v oi mat 

description by means of the local commissioner, and to report to government, whether it 

should, in tluir opinion, be sold on account of government, or otherwise disposed of. The 
general superintendence of all lands granted for pious or beneficial purposes, and of the 
public edifices specified above, is in like manner vested in the commissioners, to whose 
immediate ord< ra and control the local agents are to be subject. Rules of practice for com¬ 
missioners of revenue. Nos. 49 and 50. 


3108 ' ' ° tnttWo tho boarfls of revenue the better to carry into effect the duties 

r,ulTcf‘Zouac 0 *® entru8ted t0 tht ‘ ni l, y Hus regulation, local agents are appointed in each zillah, subject to the 
authority, control, and orders of those boards respectively. Reg. XIX. 1810, sect. 8. 

id) Tho r^curral supcrintcndonco of all lands assigned ns endowments for tho maintenance of bridges, sarais and 
kulrae, shall remain us hweU.ft.ro vested In the board of revenue and board of commissioners; but such parts of Reg. \ K . 
ldlO, t\i require that tho* e hoards bould provido, with the sanction of government-, for the due repair of public edifices of this 
description, arc hereby resided.- ltcg. XVII. 1810, sect. 16. They arc now placed under the control of tho sunorimen. 


‘Uht* of police ; we pur&s ; 8120 ct 



•3109 The collector of the zillah is ex-officio one of those agents* with whom the Collector is ex- 

oiw. ■a' —o.* officio one of the 

government is to unite such other persons, whether members of the public services, or other- ^ e e u n ^;^ nd 5 ° a ' t ern * 
wise, as may from time to time be judged expedient. Reg. XIX. 1810, sect. 9. Act XXXVIII. others. 

1837. 

3110. By order of government all magistrates are ex-officio members of local agencies. 

C. O. Sup. Pol. L. P. No. 9 of 1841. 


3111. In cases in which it becomes necessary, under these provisions, to institute an The local a^nts 
investigation into the appropriation of the funds assigned for the-support of public institu- Swesoftheaidana 
tions, the local agent 3 are authorized, if it appears expedient, to convene a committee of ofrespccthble 561105 
natives of respectability, willing to undertake the duty, and of the proper persuasion accord- nathes * 

ing to the nature of the institution or endowment to which the inquiry has reference, to 
conduct the investigation under their superintendence and control. They are further compe¬ 
tent to exercise their discretion in employing the agency, or availing themselves of the aid, 
of respectable natives, whom they find willing to assist in the general administration of the 
functions committed to them, and to determine the nature and extent of the interference 
which such persons are to exercise. C. O. S. B. R. L. P. No. 52, February 4, 1S20. 

3112. Under the above provisions, it is of- course the duty of the agents to obtain full gjtsh mgrni* to 
information from .the public records, and by personal inquiries, respecting all endowments, ; 
establishments, and buildings of the nature of those above described, and of all nazul ^ report oa'chem!' 4 
property and escheats; and to report to the commissioner any instances in which they have 

reason to believe that the lands or buildings are improperly appropriated; being in all cases 
careful not to infringe any private rights, or to occasion unnecessary trouble or vexation to 
individuals. Reg. XIX. 1810, sect. 10. 

3113. 'Officers of government are not to interfere with . endowments for the mainte- Endowments 
nance of institutions purely religions without an application from the heads of the community S”bo > i 1 ^^-ed n0t 
connected.with or interested in the institutions. C. O. S. B. R. L. P. No. 497, November ' Vlth ‘ 

6,1838. 

3114. The agents were required to ascertain and report the names, together with other 'the agents were 
particulars, of the (then) present trustees, managers, or superintendents of the several in- 

stitutions, foundations, or establishments above described ; whether under the designation of 
mutawalli or any other; and by whom and under what authority Appointed or elected; 
and whether in conformity to the special provisions of the original endowment and appro¬ 
priation by the founder, or under any general rule or maxim applicable to such institutions 
and foundations. Reg. XIX. 1810, sect 11. 


3115 . The local agents are to report all vacancies and casualties which occur, with full The agents nre 
information of all circumstances, to enable the commissioner and board to judge of the ^^with?uRfmor • 
pretensions of the person or persons claiming the trust; particularly whether the succession 
has been heretofore by inheritance in the line of descent; or whether the successor has been 
in former instances elected, and by whom ; or whether he has been nominated by the founder, 
or his heir or representative, or by any other individual patron of the foundation, or by any 
• • ' \ : i • * " ■ , •• ", 7 i 


claimants. 
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officer or representative of government, of directly by the government itself. 
1810, sect. 12. 


/ 

Reg. XIX. 


re^!mfnd tS fic ro to 3H6- In those cases in which the nomination has usually rested with the present or 

nomi^t-'o^^vest^ ^ ormer g overnment > or with a public officer, or of right appertains to government in conse- 

cd in or devolves quence of no private person being competent and entitled to make sufficient provision for the 
upon government. • , . # * 

succession to the trust and management, it is the duty of the local agents to propose, for the 
approval and confirmation of the superior authorities, a fit person or persons for the charge 
of trustee or manager and superintendent, duly attending to the qualifications of the person 
selected, and to any special provisions of the original endowment and foundation, and to the 
general rules and known usages of the country applicable to such cases. Reg. XIX. 1810 
sect. 13. 


The hoard is to 
appoint such 
persons, or to make 
such oilier provi¬ 
sion for the trust 
as is deemed right. 


Individuals 
deeming themselves 
injured by orders 
passed under this 
regulation may sue 
for the recovery of 
their rights, or for 
damagea. 


3117. On the receipt of the report and information required above, the board of 
revenue is either to appoint the person or persons nominated for their approval; or is to make 
sucli other provision for the trust, superintendence, and management, as may be mht and fit 
tvith reference:to the nature and conditions of the endowment; having previously called for 
any requisite further information from the local agents. Reg. XIX. 1810, sect. 14. 

3118. Nothing contained in this regulation is to be construed to preclude any indi¬ 
vidual, who conceives that he has just grounds of complaint on account of any orders 
iMneh arc passed by any of the above-mentioned authorities, with respect to the appro¬ 
priation of any lands or buildings of the nature of those above described, from suin<* in 

■ : and form prescribed by the regulations, where government or public officers 
are parties; or under the general provisions of the regulations, if the suit is brought 
against a competitor, or other private person; for the recovery thereof in the regular course 
of Jaw, or for compensation in damages for any loss or injury supposed to have been unduly 
sustained by him. Reg. XIX. 1810, sect. 15. 


Specification of 
the objects of this 
regulation. 


oll9. It is to be clearly understood that the object of this regulation is solely to 
provide for the due appropriation of lands granted for public purposes agreeably to the 
intent of the grantor, and not to resume any part of the produce of them for the benefit 
of government. In like manner it is fully intended that all buildings erected by the former 
or present government, or by individuals for the convenience of the public, should be ex- 
clusively appropriated to that purpose, with the exception of such as have fallen to decay 
and cannot from that, or any other cause be, conveniently repaired, or which under existing 
circumstances can no longer contribute to the accommodation of the community. Reg. XIX. 
1810, sect. 16. J ° 
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SECTION IL 


OF PUBLIC WORKS. 


3120. The superintendents of police are to exercise a general control over the public 
roads, bridges, sarais, and kutras, within the limits of their respective jurisdictions. 
Reg. XVII. 1816, sect. 17, cl. 1. 

3121. Whenever the local magistrates are of opinion that any works of the descrip¬ 
tion specified in the preceding clause are necessary in the cities or zillalis subject to their 
authority, they are to communicate their sentiments upon the subject to the superintendent 
of police, instead of addressing themselves directly to government. Reo*. XVII, 1816, 
sect. 17, cl. 2. 

3122. On receipt of communications of the description above-mentioned, the superin¬ 
tendents of police are to consider not merely the local advantages which mav attend the 
proposed worfo, but likewise their tendency to facilitate the communication between the 
several districts, arid their general utility, whether in the promotion of'the commercial or 
common interests-of the country at large. Reg. XVII.' 1816,'sect. 17, cl. 3. 

' .3123. The superintendents of police are likewise to ascertain how far the labor of 
the convicts confined in the several districts, within their respective jurisdictions, can be 
employed in the execution of the proposed works without withdrawing them from other 
works of equal or greater utility. Reg. XVII. 1816, sect. 17, cl. 4. 

.3124. The magistrates are to furnish the superintendents of police with such informa¬ 
tion as is required by 5uch officers in regard to the employment of the convicts and the 
state^of the public works. Reg. XVII. 1816, sect. 17, cl. 5. 

3125 v Whenever it is necessary, under the orders of government, to collect any 
mimbei of convicts together for the execution of public works, and such convicts cannot 
be supplied fiom the sudder station of the district in which their services are required, the 
superintendents of police are to make application to government] stating the number of 
prisoueis requited, the work on which it is proposed that they should be employed, and the 
districts from which in their opinion they can fee most conveniently supplied ; and the 
government is to determine on the expediency of the removal of the convicts, and to i<sue 
such .instructions on the .subject to the local magistrates as are deemed proper. Reg WII 
1816, sectors. ' •/'/ „ . . • . 

3126. In cases in which the. superintendents of police are of opinion, whether on con¬ 
sideration of reports from the local magistrates, or from other sources of information, that 
any public works, of the description specified above, should be undertaken at the expense 
of government, they are to ascertain from the locai authorities, and as far as practicable 
from professional persons, the expense to which government would be subject in the execu¬ 
tion of the proposed works, and are to submit a full and comprehensive report on the 
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subject to government, containing the necessary information in regard to the utility of 
the work, together with an estimate of the probable expense attending its execution. 
Reg. XVII. 1816, sect. 19, cL 1. 


stating what funds 3127. In submitting reports of the above description, the superintendents of police are 
sucifpurposes to careful to ascertain wdiether any means can be devised for defraying the expense of 

the proposed works otherwise than from the general funds of government; and they are 
nof X to en bc Ve rw!om S re ^ ra * n fr° m recommending any expensive undertakings, except in cases which promise 
mended unless to be attended with more than ordinary convenience and advantage. Reo-. XVII 

specially useful. J ° » AVi1, iolO, 

sect. 19, cL 2. 

System forthe 3128. The government of Bengal, under date the 23rd March 1854, sanctioned thp. 

preservation and ' ° ucu tAie 

maintenance of adoption of the following system for the preservation and maintenance in good repair of 
inBeDgai. Cr r ° a * all fair-weather roads in Bengal. Immediately after the rains, such roads are to he placed in 
order, and from time to time as required, and after rain, they are to be kept in order; the bill 
being presented at the end of the season, with a certificate from the government officers who 
have had the best opportunity of judging of the condition in which the roads have been main¬ 
tained, the expenditure being fixed within a certain sum per mile. This sum, which, 
according to the climate, the dimensions of the road, the nature of the soil, and extent of 
traffic, will vary from 30 to 50 and even to 100 rupees per mile, should be well ascertained 
for sanction by government, an advance being made at the end of every rainy season, to 
enable the officers iu charge to place tlio road in order without delay; any saying on the 
amount being paid back at the season’s end, and a receipt of the collector appended to 
the bill. This system may with advantage be carried out for all the fair-weather roads in 
Bengal. C. O. Board of Revenue No. 12, April 7, 1854. 


Preservation of 
ancient structures. 


3129. In the Western ' provinces, magistrates within whose jurisdiction there may 
ex * st anc i e »t structures of marked interest and beauty, which, by timely care and at a 
model ate expense,, may yet be protected from decay, are to bring from time to time to the 
earkv notice of government any apparent necessity for the adoption of measures with a 
view to guard them from destruction. There must of course be a limited selection of 
objects of this nature. Government Order, JV. P. No. 213A, December 7, 1853. 


SECTION III. 

OF THE ACQUISITION OF LAND FOR PUBLIC PURPOSES. 

t^^nby^vern. 313 °‘ Whenever it appeal's to the local government that any land is required to be 

ta ^ en ]) y g° vern *went at the public expense for a public purpose, a declaration shall be made 
tot ^ ial e ^ ect un< * er th® signature of a secretary to the government, or of some officer duly 
authorized to certify the orders of the government, and such declaration shall be conclusive 
evidence that the purpose for which the land is needed is a public purpose ; and, after making 
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such declaration, the government may take any such land in the manner hereinafter provided. 

Act VI. 1857, sect. 2. 

3131. Whenever any land shall have been declared to be so required for a public pur- After declaration, 

pose, the government shall direct the collector of the district, or some other officer specially direct*! to^ke 6 
appointed in that behalf, to take order for the acquisition of the land in the manner herein- 

after provided. Act VI. 1857, sect. 3. after provided - 

3132. The collector or other officer shall thereupon cause the land to be marked Collector shoii 
out and measured, and a plan to be made of the same. After the land lias been so Sarked'outaa? 
marked out and measured, he shall cause a notice to be affixed in some conspicuous place ^ s ^ d ’ ^ d d ® of 
upon the land, and published by proclamation in the neighbouring bazars and villages, to noticedInp d r - lv ° 
the effect that the land is about to be taken by government for a public purpose ; and shall the iauJ lv U 1 m 
also give notice to the same effect to the occupier (if any) of such land, and-to all such 

persons known or believed to be interested therein or to be entitled by section 38 of this 
Act to act ior persons so interested as shall reside or have agents within the collec- 
torate or other revenue district in which the Land is situate, by serving such notice on such 
persons or their agents. Such notice shall contain a citation calling on all persons interested 
in the land to appear personally or by agent at a time and place therein mentioned, such 
time not being less than fifteen days after the date of publication of the notice, and to state 
the nature of their interests in the land, and the amount and particulars of their claims to 
compensation for the same. Act VI. 1857, sect. 4. 

3133. On the day fixed, the collector or other officer shall proceed to enquire summarily Collector to enquire 

into the value of the laud and the amount of compensation to be awarded: and, if lie the land, and the 

and all the persons interested who have attended in pursuance of the notice agree as to the s^on^bo award- 

amount of compensation to be allowed, shall make an award for the same; and if the said ed * 

• n i i . Collector with 

persons agree also in the apportionment ot the compensation, such apportionment shall be consent of parties to 

specified in the award. The award shall be final and conclusive in regard to the value of ^.11^civt-! 
the land and the amount of compensation for the same; and also ill regard to the apportion¬ 
ment (if any) of the compensation among the persons who have agreed thereto. The 
collector or other officer may, if no claimant shall attend pursuant to thd notice, or if he 
shall think fit for any other cause, postpone the enquiry to a day to be fixed by him and Postponement < f 
notified in the manner provided in the preceding section. Act VI. 1857, sect. 5. 

3134. When the collector or other officer proceeds to make the enquiry as aforesaid, If no claimant 

whether on the day originally fixed for the enquiry or on the day to which the enquiry may 

have been postponed, if no claimant shall attend, or if the said collector or other officer shall be ab^'^roTosT 

unable to agree with the persons interested who have attended in pursuance of the notice as to 

the amount of compensation to be allowed, the matter shall be referred to the determination & 

of arbitrators to bo appointed in the manner hereinafter provided. Act VI. 1857 sect. 6. ture ‘ 

3135. ' If upon the said enquiry any question arise respecting the title to the land or who 

any rights or interests therein, between two or more persons making conflicting claims in mXWutEi 
respect thereof, the person deemed by the collector or other officer to bo in possession as i“ ™^ con,1icl * 
owner, or in receipt of the rents as 'being entitled thereto, shall, for the purpose only of 
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taking such measures as may be necessary for fixing the value of the land and the amount 
compensation to be allowed for the same, be held as between such persons to be the per¬ 
son interested in the land. Act VI. 1857, sect. 7. 

aa-ard or reference ^ -icn the collector or other officer has made an award or directed a reference 

'o "on ra ma“te° s ' to arbltratl0n > lie may take immediate possession of the land which shall thenceforward be 

sfr^ve/ted^ vested absolutely in the government, free from all other estates, rights, titles, and interests, 
solutel y in the go- Act V I. 1857, Sect. 8. 

•->lo/. If the collector or other officer is opposed or impeded in taking possession of 
iUCii land, he shall apply to the magistrate who shall enforce the surrender of the land 
Act VI. 1857, sect. 9. 

3138. When any case is referred to arbitration, the collector or other officer, and 
the person interested in the land, shall, unless they concur in the appointment of a single 
arbitrator, each appoint one arbitrator; if there be several persons having a joint interest 

I join; wt Mt shall' agrCe !" the a PPo«itment of an arbitrator, such disagreement 

a f ttt 10 ^ 0 within the meaning of the next following section. 

Act VI. 1857, sect. 10 , cl. 1 . 

■jIoJ. If there be several persons having distinct and separate interests in the land, 
and they cannot agree in the appointment of an arbitrator on their behalf, it shall be com¬ 
petent to the collector or other officer (subject to the orders of the commissioner or other 

superior revenue authority) to refer the question of the compensation to be allowed for each 
of such distinct and separate interests to a separate arbitration, or to select any one of the 
persons interested whose interest appears to him to qualify such person to represent the 
° ier= ’’ anc f he person so selected shall appoint an arbitrator on behalf of all the persons 
interested. Act VI. 1857, sect. 10, cl. 2. ' - ' 

mm oo n vaked A. ^t**^** *** *&*&&& shall be in Writing, and neither of the parties to 

v.itbout consent. i ji ra ion s lajl have power to revoke the same without .the oonsent of the other 

Act VI. 1857, sect. 10. * 


vemment. 

Magistrate to 
enforce surrender 
of land. 


Appointment of 
arbitrators. 

Collector, and 
portion interested 
<*ucli t o appoint 

urus 


if several sepa¬ 
rate and distinct 
interests. 


Appointment 


3141. If no claimant shall have attended, or if the persons interested in the matter 


If no claimant. 

attend , or if no . , ”— - - —--, — - — in me matter 

nointedtv tiieper- u * d,sput6 or authorized to act in that behalf, refuse or neglect for the period of fifteen days 

"! TV “ arbitrat0r> then a & hiU,&tor h J the collector or other officer 

J VVTt J t6viAei that ’ t,re ' P erson 80 appointed' shall not be unofficer of 

coed to arbitrate. ^ * r ' m 


government. Act VI. 1857, sect 11. 

tViiru ^arbitrator. " 111 more than one arbitrator shall bo appointed, the arbitrators .shall, before 

tiey enter upon t to matt,or referred to thelu, nominate and appoint by waiting a third 
person ^ ac i t. iem as 'arbitrator; arid in case fhe arbitrators shalL neglect to appoiht 
. no i t,..r i n u a period of one week after having been required to do so, the collec- 
tor.or other officer shall appoint a third arbitrator. Act VI. 1857, sect. 12. 

! 1- -ny P'-rs->n, on being appointed an arbitrator, shall refuse to act, or, after 
accepting the appointment. Shall die or become incapable of acting, another person shall be 

ITVL 1857,tt.T 3 " t! ‘ e Same iH Whieh «• appointed. 


misTfy 


BOOK III.— CHAPTER II.—SECTION III.— ACQUISITION OF LAND. 


611 



3144. When the amount of compensation is referred to arbitration, it shall be com¬ 
petent to the collector or other officer, with the written consent of all the persons interested, 
to require the arbitrators to determine the proportions in which all such persons are entitled 
to share in the amount awarded. Act VI. 1857, sect. 14. 

3145. When the collector or other officer and the persons interested in the land agree 
as to the amount of compensation, or when such amount shall have been settled by arbitra¬ 
tion, if any dispute shall arise as to the apportionment of the same or any part thereof, it 
shall be competent to the collector or other officer, with the written consent of all persons 
interested in the matter in dispute, to refer the same to arbitration. If the parties, cannot 
asree with respect to the nomination of the arbitrators, or if the persons nominated by them 
shall refuse to accept the arbitration, or, having accepted it, shall refuse to act, and the par¬ 
ties are desirous that the nomination shall be made by the collector or other officer* he shall 
appoint some proper person or persons to arbitrate the matter. The provisions of this Act 
relating to arbitrators appointed under sections 10 and 11 and to the proceedings of such 
arbitrators shall be applicable to persons appointed arbitrators under this section. Act VI. 
1857, sect. 15. 

3146 After the arbitrators have accepted the appointment, the collector or other 
officer shall be competent to exercise towards them such powers and authority for securing 
their attendance and the due completion of their award, as the collector may legally exercise 
towards witnesses summoned before him when acting judicially for the purpose of compelling 
them to attend and give evidence. Act VI. 1857, sect. 16. 

3147. If no award be made within a period to be fixed for that purpose by the col¬ 
lector or other officer, he may order that the matter shall be referred to another arbitrator 
or other arbitrators to be chosen in the same manner and subject to tho same rules as 
the first. Act VI. 1857, sect. 17. 

3148. The collector or other officer shall furnish to the arbitrators, or so far as may 
be in liis power procure for them, any information which his lecoids oi those of any T l *- 
department may afford connected with the subject of enquiry. He shall, on the. cq plh aik -- 
of the arbitrators, summon any witnesses whom the arbitrators may call foi aiu w 10 m t ■- 
parties may not be able to produce before them without such process, and lequire the per¬ 
sons so summoned to bring and produce before them all such books, papers, deeds, writings, 
ma p g an q plans, as they shall require. Persons so summoned shall be subject to all the 

• j 0 f t h e Jaws in force regarding persons summoned as witnesses before the collec- 
tor when acting judicially. Act V I. 1857, sect. 18. 

3149. Every witness examined before the arbitrators shall be examined upon oath or 
affirmation to be administered by or rnado before the said arbitrators. Act VI. 1857, sect. 19. 

3150. On the close of the enquiry, the arbitrators or a majority of them shall deliver 
a full and complete award in respect of the matter referred to them, and shall therein specify 
(as the nature of the case may require) the amount and particulars of compensation awarded 
by them, the persons entitled to compensation, aud tho proportions in which they are so 
entitled. Act VI. 1857, sect. 20. 


The arbitrators 
may by consent 
determine the pro¬ 
portions in which 
the persons inter¬ 
ested are entitled 
to share in the 
amount of compen¬ 
sation awarded. 

Appointment of 
arbitrators by con¬ 
sent to apportion 
the compensation 
in cases where the 
amount thereof has 
been agreed upon 
or bas been settled 
by arbitration. 


CoJlfcv(or to ex¬ 
ercise certain pow¬ 
ers for seeming 
attendance of arbi¬ 
trators and com¬ 
pletion of award. 


In default of 
award within a spe¬ 
cified period, other 
arbitrators may bo 
chosen. 


Collector to fur¬ 
nish information to 
the arbitrators, and 
to enforce tho at¬ 
tendance and exa¬ 
mination of wit¬ 
nesses, fitc. 


Witnesses to be 
examined upon 
oath, &c., before 
arbitrators. 

Award of the ar¬ 
bitrators. 


MiNisr^ 



Remuneration of 
arbitrators. 


Costs/ 


3151. The arbitrators on making their award shall be entitled to reasonable fees for 
tlicir services, the amount of which shall be fixed by the collector or other officer subject to 
the orders of the commissioner or other superior revenue authority. Act VI. 1857, sect. 21. 

31o2. The award shall declare the costs of the arbitration and by whom and in 
what proportion they shall be paid. All costs, including the fees of the arbitrators, in¬ 
curred for the purpose only of-determining the amount of compensation to be allowed for 
the land, shall be charged to the government, unless the arbitrators shall award as com¬ 
pensation the same or a less sum than shall have been offered by the collector or other 
officer, in which case each party shall bear Ins own costs so incurred and shall also pay a 
moiety of the fees of the arbitrators. Costs'incurred for determining the apportionment 
of the compensation among, the persons interested shall be paid by such persons in such 
proportions ao tlie arbitrators shall direct. Act VI. 1857, sect. 22. 


3153. The proceedings of the arbitration shall be deposited in the office of the 
collcctor or other officer ; and every person interested therein shall be entitled to a copy 
of tlie award on plain paper under the seal and signature of the collector or other officer, 
which copy shall be primd facie evidence thereof. Act YI. .1857, sect. 23. 


Compensation to 
include damage 
done to adjoining 
land. 


31o4. When any land is taken under the provisions of this Act, the amount of 
compensation to be awarded shall include any damage which may be sustained by any of 
the persons interested therein in respect of any adjoining land held therewith. Act VI 
1857, sect. 24. - 


ll comm*; atiou 
be awarded for 
damage, the value 
of the land and tbe 
amount of damage 
to bo specified se¬ 
parately. 

Proceeding where 
land paying revenue 
to government is 
taken. 


3155. If any compensation beyond the value of the land be awarded on account of 
. aT1 7 damage which may be sustained by any person interested in- the land, the award shall 

specify the value of the land and the amount of such damage separately, and also tlie name 
of the person to whom compensation for damage is awarded. Act VI. 1857, sect. 25. 

3156. V lien any land taken under this Act forms part of an estate paying revenue 
to government, the award shall specify the net rent of the land including the government 
revenue, and the computed value of such rent: and it shall bo at the discretion of the 
revenue authorities either to pay over the whole of such value to the owner of the estate 
on the condition of his continuing to pay the juiuma thereof without abatement; or to 
determine what proportion of the net rent shall be allowed as a remission of revenue, in 
winch case a deduction Bhall be made from the said value proportionate to the value of such 
remission. Act VI. 1857, sect. 26. 


0t when ^ ien amount of compensation to be paid for land taken under the 

how to be pro\hion9of this Act is determined by the award of the collector or other officer under 
section 5, he shall pay the amount awarded at the time when possession is taken of the 
land on account of government When the compensation is determined by the award of 
arbitrators under section 20, the collector or other officer shall pay the amount awarded 
with interest at the rate of 6 per centum per annum from tlie time when possession was taken 
or the land on account of government. Act VI. 1857, sect. 27. 


Poymontof com- 
ptn-ation to vrUvoa 
to be liMUlt*. 


3158. Except as provided in the next following section, payment of the com¬ 
pensation shall be made, according to the award, to the persons named therein. Provided 
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always that nothing in this Act contained shall affect the liability of any person who may Proviso, 
receive the compensation awarded for any land or any portion of suet compensation to pay 
the same to the person lawfully entitled thereto. Act VI. 1857, sect. 28. 

3159. If there exist any ground which, in the judgment of the collector or other ^ 

officer, renders it improper to make immediate payment of the compensation, or of any certain^ cases 50 
portion thereof, to any of the persons having or claiming any interest in the land or 

in the compensation awarded in respect thereof, the amount, or such portion of the 
amount as he may deem sufficient, shall be invested in government securities, and held in Amount to be held 
deposit until an order of court shall be obtained for the payment thereof. feucJj order ordarof court isob- 
shall be obtained in the court which would have had jurisdiction in respect ot tne land thereof, 
taken. Act VI. 1857, sect. 29. 

3160. If the land taken be within the local limits of any of her majesty’s supreme in certain cases 

courts of judicature, and the amount of compensation awarded do not exceed five hundred court may order 
rupees, the order may be made by the court of small causes. Act YI. 1857, sect 30. payment. 

3161. No award of arbitrators made in accordance with the provisions of thra Act, shall Rmarsalor ai- 
be liable to be reversed or altered, except by the decision of a civil court on the ground of Lcrauou of aVtM * 
corruption or misconduct of the arbitrators. In case the award shall be so reversed, the 

matter shall be referred to another arbitrator or other arbitrators to be appointed m the 
same manner as the first. All suits to set aside an award under this Act shall be instituted 
■within three months from the date of the award. Act VI. 1857, sect. 31. 

3162. The provisions of this Act shall not be put in force for the purpose of acquiring or ^^ n 0 g B not to 
a part only of any house or other building or manufactory, if the owner desire that the whole be token. 

of such house, building, or manufactory shall bo taken. Act VI. 1857, sect. 32. 

3163. Whenever any land is needed fora road, canal, railway, or the like, and the ^vrhenhud 

local government makes the declaration provided in section 2, it shall not be necessary to of' 

specifv the extent, limits, or position of the land, but it shall be sufficient to declare the ti. ane shall be do- 
general direction of the line cf the work and the average breadth of the land re x^ire 

for the same. Act YL 1857, sect. 33. 

3164. When declaration has been made under the provisons of section 2 of this AfterdecUmtion. 
Act the collector or other officer may authorize any person, with his servants and work- ra ay outer upon tua 
men to enter upon the land for the purpose of making a survey thereof; and in the case a ^ cy aild 

of a road canal, or railway, to set out the intended line thereof, and to mark such line by 
cutting a trench or placing land-marks ; and where otherwise the survey cannot be com- 
pleted, and the line marked, to cut down and clear away any part of any jungle or tope of be marked oat. 
trees in the direction of the intended line. Provided that no person shall enter inta any d ^ >na y be 
house or building or upon the curtilage of any house or any enclosed garden (unless with Vr ^ om 
the consent of the occupier thereof) without previously giving the said occupier twenty-four « rf 

hours’ notice of his intention to do so. Act \ I. 18,>7, sect 34. houae '’ 

3165. It shall be the duty of the collector or other officer to take account of all taken 

necessary damage' done tte aforesaid, and forthwith to offer payment for the same to the %*££*** tobo 

7 L 
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persons interested. In case the offeiq is not accepted, the damage shall be allowed for in 
the compensation to be awarded. ct VI. 1857, sect 35.- ^ V' * 


Obstruction to 
setting out line of 
works, &c. 


3166. Whoever wilfully obstpadts any person In lawfully, setting out^the line of any 
road, canal, or railway, or wilfully destroys,'damages, or displaces any landmark, or effaces 
or fills any trench intended to mark sucir jjrie, shall, on Conviction, be Rable to ' be impri¬ 
soned for any term not exceedin^ix.ninths, or todSne not exceeding two hundred rupees, or 

to both. Act VI. 1857, sect. ' ' ’ ' 

• * * . •- 


Temporary occu- 
jation of adjacent 
and. 


Compensation 
for temporary oc¬ 
cupation . 


3167. The powers of this Act Jlrall extend, in the case of # any road> .canal, or railway, 
to authorize the temporary.. occupation of any. land not", mprd-'th anyone hundred yards 
from the centre line of the foad, canal, or railway, asjnarked on fhejground, for taking 
earth or other materials for .making er-repairing the road, canal, or railway, or for depo¬ 
siting thereon superfluous earth or' other materials, or erecting temporary buildings and 
workshops thereon, and of any -land which may be needed for making temporary roads 
from any public road to the intendedline of railway. And for the temporary occupation of 
any such land, and for any permanent damage done by such occupation and use of tho 
land, including the full value of all clay, stone, gravel, sand, and other materials taken 
thence, compensation shall be paid to' and among all persons having an interest therein, to 
be ascertained, in case of disagreement, in the same manner as compensation for land 
permanently taken. Act VL 1857, sect. 37. 


Trustees, com- 3168. In any proceedings under this Act the following persons shall be deemed 

mulct' > Ctf • % > _ . • n 

cwr. empowered to persons entitled to act as and to the extent hereinafter provided (that is to say)— A trustee or 
trustees for other persons beneficially interested shall in all cases be deemed the 
person or persons entitled to act with reference to any such proceedings, and that to the 
same extent as the persons beneficially interested could have acted if free from disability. A 
married woman, in cases to which the English law is applicable, shall be deemed the person 
so entitled to act, and, whether of full ago or not, to the same extent as if she were un¬ 
married and of full age. The guardians of minors and tho committees of lunatics or 
idiots shall be deemed respectively the persons so entitled to act to the same extent as the 
minors, lunatics, or idiots themselves, if free from disability, could have acted. Act VI. 
1857, sect 38. 


interpretation of 3169. The following words and expressions in this Act shall have the several mean- 

the terms, . ■. , ° L 

ings hereby assigned to them, unless there be something either in the subject or context 
local government, repugnant to such construction ( s that is to say)—The words “ the local government” shall 
mean the person or persons for the time being immediately administering the executive 
government of that portion of the territories in the possession and under the government 
of the East India Company in which the land in question is situate; and shall include 
any chief commissioner or other chief civil officer of a province whom the governor 
general in council may authorize to exercise the powers vested by this Act in the local 
government. The word “ land” 6hall extend to tenements and hereditaments of any 
tenure, and all houses, buildings, trees, or appurtenances thereupon, as well as land. 
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The expression f< person interested m the land shall include all persons interested m the 

‘ 1 , _ „ . . , . . , persons intere: 

land either for life or lor years, or m remainder, reversion, or succession, and all mortgagees, ed in the land; 

lease-holders, or tenants, not being tenants by the month or at will, of such land. Words ™“ d b e e r r and 

importing the singular number only shall include the plural, and words importing the 

plural number only shall include the singular. Words importing the masculine gender 

only shall include females. The word “ person” shall include a corporation. Act VI. 1857, perb0ns * 

sect 39. 


SECTION IV. 

OF MUNICIPAL COMMISSIONERS. 

3170. If it shall appear to the governor, or governor in council, or lieutenant governor, Government may 
of any presidency or place within the territories under the government of the East India an^bit^the ‘prLi- 
Company, that the inhabitants of any town or suburb, not within the towns of Calcutta, dcucy lowns ' 
Madras, or Bombay, are desirous of making better provision for making, repairing, cleaning, 

lighting, or watching, any public streets, roads, drains, or tanks, or for the prevention of 
nuisances, or for improving the said town or suburb in any other manner, the sail governor, 
or governor in council, or lieutenant governor, may order this Act to be put in force w ithin 
such town or suburb. Act XXVI. 1850, sect 2. 

3171. Whenever any application shall be made to the government for putting this Notice to be 

J rr # . . . given of all applies- 

Act in force in any town or suburb, notice thereof shall bo given m the government ga- tfons for extension 

zette of the presidency, or place, and also by proclamation within such town or suburb, 

setting forth the purposes of the application, and giving reasonable time for all inhabitants of 

such town or suburb, who are so minded, to declare themselves for or against the adoption 

of tlito Act therein for such purposes or any of them. Act XXVI. 1850, sect. 3. 

3172. The governor, or governor in council, or lieutenant governor, shall take all 

such declarations into due consideration, and, after the time allowed for receiving the same, application, an«l to 

shall make a final order, which shall be published in the government gazette, and also notified 

by proclamation within such town or suburb, to the effect that the application appears, or 

does not appear, to be according to the wishes of tho inhabitants, either wholly, or in respect 

to one or more of the purposes iu respect of which it is made; and if the whole or any part 

of it shall appear to be according to the wishes of the inhabitants, then that this Act shall be 

thenceforth in force in such town or suburb, for such purposes only as shall be mentioned 

in the order. Act XXVI. 1850, sect 4. 

3173 Whenever any such order shall be made and published as aforesaid, this Act Act to com© into 
J . . i . « ... force on tho publi- 

shall come into force within the said town or suburb, for such purposes as are mentioned in cation of the order, 
the order; and the making and publication of the said order shall be conclusive evidence that 
the provisions of this Act have been complied with, and that it is thenceforth in force within 
the said town or suburb, for such purposes as are mentioned in the order. Act XXVI. 

1850, sect. 5. v 
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Appointment of 3174. Whenever this Act shall come into force in any town or suburb, the governor, 

rne commissioners ... J 

f r patting Act in or governor in council, or lieutenant governor, shall appoint the magistrate and such 
number of the inhabitants thereof as to him shall appear necessary, to be commissioners 
for putting the Act in force, and shall give authority to them to prepare rules for more 
effectually accomplishing the purposes for which they are appointed ; which rules, when 
Preparation of approved by the governor, or governor in council, or lieutenant governor, shall be of the 
same force within the said town or suburb, until altered or rescinded as hereinafter pro¬ 
vided, as if they were inserted in this Act. And the said governor, or governor in council. 
Power of govern- or lieutenant governor, may remove any of the commissioners and appoint others, and 
errand may fill up vacancies occurring among the commissioners in such manner as may seem to 
to fill ap vacancies. ^ fit Act XXVI. 1850, sect. 6. 


Rules to bo 
pared. 


3175. The rules to be prepared by the said commissioners shall provide, among other 
things, for those following, that is to say : 1. The appointment .and management of all 

necessary officers and servants of the commissioners, and the salaries to he allowed to 
them. 2. Die definition of the persons or property within the town or suburb to be 
taxed for raising the moneys necessary for the purposes of this Act, whether by house- 
assessment, or town-duties, or otherwise; the amount or rate of the taxes to be imposed; 
the manner of raising and collecting them, and ensuring the safety and due application of 
them when collected. 3. The manner in which from time to time the rules in force are 
to be amended or rescinded, and new rules are to be made, with the approval in every case 
of the governor, or governor in council, or lieutenant governor. 4. The definition and 
prohibition of nuisances within the town or suburb. 5. The imposition of reasonable 
penalties for breach of any rule j made by the commissioners, not exceeding fifty rupees, 
or in the case of continuing nuisance not exceeding five rupees for every day that such 
nuisance is continued.' Act XXVI. 1850, sect. 7. 


Power of com¬ 
missioners to make 
contracts and ex¬ 
pend money. 


3176. The commissioners appointed from time to time shall have full power to make 
all necessary contracts for the purposes of this Act, and apply the taxes raised as aforesaid 
in the necessary works, and in payment of their officers and servants, and in the other 
expenses incident to the execution of this Act within the said town or suburb. Act XXVI. 
I860, sect. 8. 


Commissioners 
not personally li¬ 
able except for 
misapplication of 

money. 




3177, No commissioner shall be personally liable for any contract made by the com¬ 
missioners on behalf of the inhabitants of such town or suburb; but every commissioner 
sliail be liable lor any misapplication of the monies collected, to which he shall have been 
knowingly party or privy, or which shall have happened through gross neglect of his duty, 
and shall be liable to be sued for the same as for money duo to, and at the suit of, the 
East India Company. Act XXVI. 1850, sect 9. 

3178. The powers of Act II, 1839, for the recovery of fines, shall be applied for the 
recovery of all arrears of taxes and penalties under this Act; aud every magistrate shall 
put in force the powers of the said Act II. 1839 for that purpose,, whenever thereunto 
required by the commissioners^ or any of their officers deputed by them for the purposes 
of enforcing payment of arrears of taxes imposed under this Act. Act XXVI. 1850, 
sect 10. 




BOOK III.—CHAPTER II.—SECTION IV.—MUNICIPAL COMMISSIONERS. 


617 



3179. No rate oil property made under this Act shall be invalid for defect of form: ,Rates net im- 

. lid through defect 

and it shall be enough m any such rate on property, or any assessment of value for the of form : ° r if p r °- 
purpose of making such rate, if the property rated or assessed shall be so described as to as generally known, 
be generally known ; and it shall not be necessary to name the owner or occupier thereof. 

Act XXVI. 1850, sect. 11. 


3180. All moveable property found in any house or building, or upon any land, Moveable pro- 

assessed under this Act, may be seized and sold by warrant of a magistrate for payment forarrears!* 0 . 

of any arrear of tax laid on such house, building, or land, under this Act. Act XXVI. 

1850, sect. 12. 

3181. All commissioners acting in execution of this Act shall, on or before the Commissioners 

° to render account?. 

last day of April in every year, make up and send to the governor, or governor in council, 
or lieutenant governor, an account of all works executed by them, and of all sums received 
and spent by them in the foregoing year, in such form and with such vouchers as the 
governor, or governor in council, or lieutenant governor, shall from time to time order. 

Act XXVI. 1850, sect. 13. 

3182. The governor, or governor in council, or lieutenant governor, may, at any Government may 
time, suspend the operation of this Act in any town or suburb, and appoint any person or a!S 
persons to examine and report upon the behaviour of the commissioners, or any of them, or Smpr 

their officers in the execution of this Act. Act XXVI. 1850, sect. 14. 


SECTION V. 

) 

OF CHARITABLE DISPENSARIES. 

3183. The following are the rules published by the governments of Bengal and the Collector, macis- 

Western Provinces for the management of all charitable dispensaries supported or aided by be ' ur ~ 

the government. Rule 1. The collector, magistrate, and civil surgeon of the district members. 

n . „ , ° rp. Government mav 

shall be ex-ojficio members of the local committee of management. Rub 2. Lne go- appoint any other 

vernment may appoint any other person, whether a public servant or a subscriber to the 

dispensary, to be a member of the committee. Rule 3. The commissioner of the divi- 

sion shall be ex-officio a member of the committee, and shall preside at any meeting at ^d'wa^ng 

which he may he present. He shall j wtmg vote, in addition to his own vote, if 

present, and a casting vote if absent, when opinions are equally divided. Ruh 4. All 

correspondence between the government and the local committee shall be conducted through <*™***™"- 

the medium of the commissioner. Ruh 5. Each committee shall submit to government, tuMfo/pSau" 

through the commissioner, half-yearly returns (made up to June 30th and December 31st SbwtwwSSf 1 ^ 

in each year) of the number of patients treated, and of receipts and disbursements, in the 

accompanying forms. These returns are exclusive of the professional reports submitted to Committee to 

the medical board. Rule 6. Each committee shall appoint its own secretary, whoso SS^y! lts ovm 

duty it shall be to see thaji proper returns and accounts are kept. Rule 7. Each committee 

* 7 M 
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rp, a r b00k ’; n are to entered minutes of all its proceedings and resolutions 

ihc proceedings of each meeting shall he attested by the members present. Rule 8. I„' 

. ictly professional description, the committee shall be guided by such in- 

s iuc ions as t ley may receive from the superintending surgeon of the division. 


Half-yearly return of patients treated in the charitable dispensary from the to the 







To lr. dunce \n hand on the 

» Subscriptions collected from 
to 

,, Government donation drawn 
from the month of up 

to at rs. per 

mensem under orders dated 
the ,x 

» Interest upon government .pro¬ 
missory notes drawn in 

&c. &c. 

Total, Co.’s Ra,,. 

1 * 




p 


By amount pay of establishment 
from 

„ Amount paid for 

supplied to the in-patients 
at 

„ Ditto for half-yearly supply of 
clothes to the in-patients in 
list 

„ Ditto ditto paid to two extra 
native doctors employed in 
cholera stations in the city. 
Balance in liand,. 

Total, Co.’s Rs.,. 








-Govt. Order L. P. October 5, 1853; and W. P. No. 2132 A, November 17, 1853. 

3184. Sub-assistant surgeons are required to submit monthly a detailed report of one 
medical and one surgical case for the information of superintending surgeons through the civil 
surgeon, who is to certify that the cases as reported are correct transcripts from the original 
copies entered m the register. Govt Order W. P. No. 2404 A, December 28, 1853. ° 

31g 5. Superintending surgeons are ex-officio members of the dispensary committees 
within their several circles in the Western Provinces. Govt. Order IV. P. No 2404 A 
December 28, 1853. * Aj 
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CHAPTER III- 

OF LOCAL NUISANCES. 


3186. It is lawful for any magistrate, when the public benefit and comfort are in Magistrate is 
question, to cause unlawful obstructions and nuisances to be removed from thoroughfares press local nui- 
and public places; and to suppress, or cause to be removed to a different place, trades 

or occupations injurious to the health or comfort of the community; and to prevent 
such construction of buildings and such disposal of combustible substances, as appear to 
him likely to occasion conflagration ; and to cause the removal of buildings in such state 
of weakness, as, by the probability of their falling, appear to him to expose individuals to 
danger. Act XXL 1841, sect. 1. 

3187. This enactment is applicable only to cases of unlawful obstruction of public 
thoroughfares when the public benefit and comfort are in question. In cases where the right p^^ITright of 
of use of any thoroughfare is disputed merely between some private parties, the magistrate thorou « fhlare: 

should decide the case uuder sect. 6, Act IV. 1840. Reports A. F. 1853, part 1, page 578. 

3188. But a magistrate is clearly empowered to remove all obstructions whether tll ^ n n \ t ’.^ r l n r ^ t r J s 
absolute or partial on public roads. And there is nothing in the law, which limits the juris- 

diction of the magistrate in interfering for the public benefit in regard to any description of public road, 
land within the district under his charge. Letter of N. A. to J udge of 24-Perguuhahs, 

No. 246, March 17, 1854. 


3189. In exercising the authority conferred by the above section, the magistrate, after 
holding such enquiry as satisfies him of the necessity of proceeding under this Act, is to 
issue an injunction, which, if practicable, is to be served personally on the parties concerned; 
but if such service is impracticable or very inconvenient, the injunction is to be notified by 
oral proclamation, and a written notice thereof is to be set up at such place or places as 
may be best adapted for conveying information to the parties concerned. And in case 
such injunction is not obeyed, the magistrate may compel observance thereof by force, 
and punish disobedience by fine not exceeding 200 rupees, or by imprisonment without 
labor for any period not exceeding one month. And if the magistrate finds it necessary to 
incur expense in removing noxious or dangerous articles or buildings, it is lawful for him 
to sell the same or their materials by public auction in order to defray the charge, delivering 
any surplus that may remain to the owner. And it is lawful for the magistrate to compel, 
under the like penalty, the owners of tanks or wells, adjacent to any public thoroughfares, 
to fence the same in such manner as to prevent danger to the public arising therefrom. 
Act XXL 1841, sect. 2. 


He is to issue an 
injunction, or pro¬ 
clamation and 
written notice, to 
the parties con - 
ccrncu. 


Power to compel 
observance thereof 
bv force, and pun¬ 
ishment of disobe¬ 
dience). 


Enclosure of 
wells and tanks. 


3190. It is lawful for any person affected by such injunction or written notice as is 

above described, if he objects thereto, to claim by written petition, to be presented, to the omt 

magistrate within the period of ten davs if reasonably practicable (if not, within the shortest chaynt, which to 
° * - | J ... bo nunuunlod by 

reasonable further time from the receipt of such injunction or the publication of such notice), tho 
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claimant. * Ui£U a J U! 7 or panchayat may be appointed to try and decide tlie question; and the magis¬ 

trate is, on receiving such petition, to pass order thereupon for the appointment of a jury or 
panchayat, which is to consist of not less than five persons, whereof the president and one 
half of the other members are to be nominated by the magistrate from the residents in the 
Magistrate to bo T1Cimty ’. tIie remaining members are to he nominated by the party petitioning. And 
guided by the°de- tlie magistrate is to suspend the further execution of the injunction or order pending such 
chkyat. Bm if they en fiuiry, and to be guided by the decision of the said jury, which is to be according to 
> d n 0 pKsm^d 8 tS^' tIw5 opinion of the majority. Provided however that if the petitioner, by neglect or° in 
efcct't Va^p! an y other wa 7> prevents the appointment of such jury or panchayat, or if from any cause 
the jury so appointed does not decide and report within a reasonable time to be fixed in 
the order for their appointment, their functions are to cease from the date of the expira¬ 
tion of such period, unless they are continued by special order of the magistrate • and if 
from any of the above causes no decision is made by the jury or panchayat, the maSstrate’s 
order is to take effect as if not opposed. Act XXI. 1841, sect. 3. ’ 

yntr.n,. are subject ^ ^ le proceedings ot magistrates under the authority of this Act, are subject 

to the like appeal, as other orders of magistrates, according to the regulations.' Act XXr 
1841, sect. 4. 

3192. All orders passed by magistrates, under the above provisions, are appealable to 
the session judges only. C. O. No. 157 of vol. 3. 

R* from open,ting 

x 9 i t xxX:t cabl8 w:iMn *" e w w ■ - 

propriotore^Xto 31 The local police officers are to ascertain from time to time the state of mihlic- 
tke^eSa s ■without piopnetors; and are to report to the magistrate whenever they are insecure 

tlie public expense, wm the want of a parapet wall or otherwise, with a statement of the expense required to 
make them secure. If the expense so stated is inconsiderable, and appears on inquiry to be 
necessary for the purpose of securing a public well, the magistrate is authorised to defray 
U and to charge the amount in his monthly con. bill with the usual explanation 

notice off eSP T: “ ln ”7 5mtanCe m0re than 50 he is to transmit tlie 

para .3, 2 0fJl “ C 7" rep °^ Wlt,I * hlS Se,ltlMents ”P°nit to the superintendent of police, in con¬ 
formity with the rule of sect 17, Reg. XVII. 1816* C. O. No. 191 of vol. 1 

3196 ' Uniier the orders of government, no rewards are to be given for kilim* d 0(TS 
e ^*} CCP - ° Ul ^ ct fc ° t ^ e 5anc ^ on the superintendent of police, on particular occasions, or 
wn 1 ’■} become rabid, or serious apprehensions are otherwise entertained C o 

Sup. Pol. L. P No. 10 of 1839. * 

3I3/ ' Magistrates are to take all the means in their power to trace out and nnnish 
P ereonS ' 8 malicious injuries on public property,—such as the removal of mile 

s ones, slcu 1 a ? st °nea from surface drains, destruction of bridges and tlie cnttino- 
through of roads or embankments, Cl. O. Sup. kl. V. NcS.flS' ‘ 


Act does not 
extend to Limits of 
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3198. Whoever wilfully obstructs any duly authorized person in removing or level- Embank- 

ling any embankment, house, hut, or other building, shall be liable to be imprisoned for fi) * (b * 

anv time not exceeding six months, with or without labor, at the discretion of the magis- structing officer or 

J ° o person in uiscnarg“e 

trate, or to fine not exceeding two hundred rupees, commutable, if not paid, to a period of dut ?* 
of imprisonment not exceeding'six months, or to both. Act XXXIL 1S55, sect. 15. X. P. 

3199. Whoever wilfully, and without due authority, cuts through, or attempts to Penalty tor wii- 

J _ - 1 ful damage to em- 

cut through, any embankment, whether public or private, or destroys, or attempts to bank-meat by rut- 
destroy, any such embankment, or opens any sluice or water-course in any such embank¬ 
ment, shall be liable, on conviction before a magistrate, to be imprisoned for a term not 
exceeding one year, with or without labor, or to a fine not exceeding two hundred rupees 
commutable, if not paid, to a period of imprisonment not exceeding one year, or to both ; 
or, if the magistrate be of opiuiou that such punishment is insufficient for the offence, he 
may commit the offender to the sessions court, in which case he shall be liable, on con¬ 
viction, to imprisonment for a period not exceeding seven years, with or without labor, or 
to fine, or to both. Act XXXII. 185o, sect. 16. X. P 

3200. Whoever damages any public embankment by making any dam or other penalty brother 
obstruction for tho purpose of diverting or opposing tho current of an embanked river, " 

without the permission of the officer in immediate charge of the embankments; or by refusing 
or neglecting to remove any such dam or obstruction at the proper season ; or by cutting or 
otherwise altering the banks of any embanked river; or by removing the earth from such 
embankment; or by grazing or tethering any cattle or other animals ou any such embank¬ 
ment; or by driving stakes into, or cutting or rooting out grass growing on, such 
embankment ; or by any other wilful act destroys or diminishes the efficiency of sucli 
embankment; shall bo liable, on conviction before a magistrate, to simple imprisonment 
for a term not exceeding six months, or to a fine not exceeding two hundred rupees, or to both. 

Act XXXIL 1855, sect. 17. X. P. 

3201. Any deputy or assistant magistrate may take cognizance of offences under this Jurisdiction of 

J J ° J ° . . , , deputy or assistant 

Act, and may punish offenders to the extent of the power conferred upon iiim by tne regu- magistrate under 

lations of the Bengal code, and by the Acts of the governor general of India in council, with 

respect to the punishment of misdemeanors. Act XXXII. 1855, sect 18. X. P . 

3202. The provisions of section IS, Reg. XJC. 1817 shall extend to any charge or Provisions of see- 

information of the offences specified in section 16 of this Act; and darogahs aud other police i«i7 extended d»’ 
officers shall enquire into such oflences in the mode and subject to the provisions therein 
prescribed. Act XXXII. 1855, sect. 19. L. P. 

3203. All sentences and orders passed by a magistrate, deputy magistrate, or Right of appear 
assistant, under this Act, shall be appealable, subject to the general provisions which regulate 

appeals. Act XXXII. 1855, sect 20. L. P. 

3204. Should any person be guilty of the offence of making cuts through any of the w. P. 
embankments maintained at the expense ot government in any other manner than that CI ,[Jiip°ttirough 
prescribed [?. e. by an application through the native officer in immediate charge to the cmtaiimei.u bc- 

7 N 
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supeiintendent of the embankments]* lie is liable to be prosecuted criminally before the 
magistrate for such misdemeanor ; who is to decide on the case, or to refer it to the 
sessions court, according to the extent of the injury done by the offender, and the punish¬ 
ment to which the magistrate considers him liable. Any person so offending is likewise 
liable to be prosecuted in the civil court for damages by any person or persons, who 
have sustained any loss or injury from the improper opening of the embankments. 
Reg. VI. 1806, sect. 12, els. 6 and 7. W. P 


3205. The foregoing rule is applicable to the embankments repaired by the zumeen- 
dars and farmers, with this difference, that when any person is desirous that water-courses 
should be made through any part of such embankments, he is to apply to the zumeendar or 
farmer, or to the officers employed by him in superintending the repair of the embankments 
from whose decision he may appeal to the officer in charge of the government embankments' 
Any person infringing this rule is subject to the penalties stated above, and to a civil action 
for damages at the suit of any individual as above mentioned. Reg. VI. 1806, sect. 13. W. P 


3-06. No ban dels, or contrivances for fishing, or for any other purposes, which may 
fend to obstruct the free navigation of the Bhagiratthi, Jellinglii, Issamutti, Mata- 
bhangn, and Choorni rivers, or other navigable rivers and streams, for the supervision 
of which the government deems it necessary to provide, are to be allowed or permitted. 
Whenever the supervisor of rivers, with the approval of the board of revenue or other 
controlling authority, has removed any bandel or other contrivance for fishing, which has 
been fixed or sunk at any place in the said rivers to the obstruction of navigation ; or has 
prohibited tho fixing or sinking of any obstruction within any specified limits; then, if any 
person replaces the bandels or other contrivances removed as aforesaid, or sinks or fixes 
any such in opposition to the prohibition of the supervisor, the bandels or other contri¬ 
vances for fishing so replaced, or fixed, or sunk, are to he destroyed ; and the party offend¬ 
ing is liable to such punishment not exceeding a fine of 50 rupees, or in default of payment 
imprisonment without irons in the debtor’s jail for one month, as the magistrate of the 
district may judge adequate to the offence; provided, however, that if the offender has used 
violence, or been guilty of any breach of the peace, he is, on conviction, besides any 
further punishment to which he is subject under the general laws and regulations, liable 
to imprisonment in the criminal jail with hard labor for a period not exceeding 3 months, 
and is to be required, at the discretion of the magistrate, to furnish adequate security for 
keeping the peace. Reg. VIII. 1824, sect. 10. 

3207. Any person who by force or threats prevents the collector of tolls, supervisor 
o liveis, or any of his or their officers from fulfilling the duties assigned to them bv this 
regulation, or who forcibly resists them in the execution of those duties, or who advises or 
encoui ages such resistance, is liable, on conviction before the foujdaree court of the district, 
to the pcn.i ues proscribed for the offence of resisting tlic process of a magistrate.* Parties 
so offending an; further liable, in the event of an affray or other breach of the peace occur¬ 
ring in consequence of their resistance, to be punished under the general rules applicable to 
such cases. Reg. VIIL 1824, sect. II, cl. 1. 
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3208. If the collector, supervisor, or other officer aforesaid, has in any case reason to vi ^ 11 ^ , c tor j 1 o^ ) ' t r o 
apprehend forcible resistance, he is to apply to the nearest darogah to aid him in the exe- proceed^ fordbie 
cation of his duty; and all darogahs, or other officers in charge of thanas or chokees, preheoded. 

are on such requisition being made, or its appearing to be otherwise necessary, immediately 
to afford the requisite assistance, under pain of dismissal from office and such fine, not punishment of ^ 
exceeding 200 rupees, as the magistrate may adjudge, commutable, if not paid, to impri- giving assistance, 
sonment in the dewanny jail for a period not exceeding 3 months. Provided also that if any 
zumeendar, talookdar, or other proprietor or farmer of land, or the naib, gomashtah, or other R p C r- f 

local agent of such proprietor or farmer, wilfully permits any one to resist the collector, 
supervisor, or other officers aforesaid, within the village or lands occupied or managed by estate, 
him, lie is liable, on conviction before the magistrate, to a fine not exceeding 200 rupees 
commutable as aforesaid. Reg. VIII. 1824, sect. 11, cl. 2. 

3209. The collector, supervisor, and their native officers duly authorized by them, are Collector, super- 
authorized to arrest and deliver over to the nearest police darogah, or other police officer p j W ercd to appre- 
authorized to receive criminal complaints, any person or persons guilty of any of the offences overtotti ptSteo 
stated in the two preceding sections, for the purpose of their being forwarded to the magis- 

trate; and all police officers aforesaid are required, subject to the provisions hereinafter : 

specified, to receive and safely to forward to the magistrate of the jurisdiction, within 24 

hours, all offenders so delivered over. Provided always that the supervisor or his officers 

give at the same time a written requisition to that effect, duly attested and dated, specifying acCL i>t bai i* 

the name of the offender and the nature of the offence, and engaging that a full report shall 

be transmitted to the magistrate, and that all other necessary measures for the conduct of the 

prosecution shall be taken within ten days from the date on which the offender or offenders 

have been apprehended. Provided also that in such cases, if the party accused tenders 

sufficient bail for appearance before the magistrate, and has not been guilty of any offence 

which by the general regulations js not bailable, the darogah or other officer aforesaid is to 

accept the baii and release the party. Reg. VIII. 1824, sect. 12. 

3210. No person i 3 to be detained in custody by a magistrate under the above provi- ^ MruUtrato u to 
siou beyond the period of ten days, if during that period the supervisor has not preferred his persons. if the com- 
complaint, and pursued the necessary measures for the furtherance of the prosecution reT^itnnii lu'daysl 
in the prescribed manner. Ileg. VIII. 1824, sect. 13.. 

3211. The supervisor is entitled to direct the vakeel of government to conduct all Supervisor m.y 

cmplov the govern - 

criminal prosecutions instituted by him under the provisions ot this regulation: and the ra <* ut xnkjcl in s 

1 , . , , . ^ i i c such cases; and 

collectors of revenue are authorized to supply the vakeel oi government on application from ti.o collector is to 
the supervisor with the stanipt paper, which is required lor the purposes aforesaid, paper. V 
Reg. VIII. 1824, sect. 15. 

3212. The rules contained in the first seven sections of Reg. I. 1824 [regarding Magi irate umy 
the appropriation of land, &c., for public purposes; repealed by Act VI. 1857] are not to obstructions from 
be held applicable to the removal from the bed or banks of navigable rivers, or streams, ofnniigttbic rivera 
of trees, broken boats, timbers, or the like, which may obstruct, or be likely to obstruct 01 slrewns * 

the navigation of such rivers and streams. Such obstructions may be summarily removed 


miSTffy 
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and any obsfcrnc- 
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by the magistrate, or by such other officer or officers as the government may vest with 
the superintendence of any such river or stream, under the laws and usages applicable to the 
removal of nuisances, and such special provisions as may hereafter be enacted. Reg. I. 

1824, sect. 8. 

3213. Nothing in Reg. XI. 1825 [regarding claims to land gained by alluvion] is 
to be construed to justify any encroachments by individuals on the beds or channels of 
navigable rivers ; or to prevent magistrates, or other officers of government who may be 
duly empowered for that purpose, from removing obstacles which appear to interfere with 
the safe and customary navigation of such rivers, or which may in any respect obstruct 
the passage of boats by tracking on the banks of such rivers or otherwise. Rea*. XI. 

1825, sect. 5. 

3214. The lieutenant governor of the North Western provinces is competent to 
draw out rules to regulate the levy of water-rent; and the supply of water for irrigation; 
and the payment of tolls and dues on boats, rafts, or floats; and admission to the benefits 
of navigation; on canals to which the provisions of this Act have been made applicable, 
as may be found most suitable to the peculiar circumstances of each. The rules thus 
drawn out are to be published for general information in the government gazette. Act VII. 
1845, sect 2. TV P. 


3215. Any acts done by private individuals in contravention of the rules so pub¬ 
lished, arc punishable either by temporary deprivation of the benefits of the canal, or by 
the penalties hereinafter described. Act VII. 1845, sect. 3. IV P. 

3216. Whoever wilfully causes any obstruction to any canal, to which the provisions 
of this Act have been made applicable, or to any of the water-courses drawn and supplied 
therefrom, or damages the banks of the canal or the works constructed for its maintenance, or 
wilfully defiles the water in the canal, is liable to the penalties hereinafter described. 
Act VII. 1845, sect. 5. TV. P. 


3217. All persons offending against the provisions of this Act, or of the rides passed 
under this Act, are punishable on conviction before the magistrate by imprisonment without 
labor for a term not exceeding fourteen days* or fine to an amount not exceeding fifty 
rupees, or both; and in default of payment of such fine, by additional imprisonment for 
fourteen days. Act VII. 1845, sect 6. TV. P. 


3218. The mode of procedure, prescribed in criminal trials by the general regulations, 
i: applicable to trials held under sect 6, Act VII. 1845, for breaches of the canal rules! 
Jhc lecords ot all cases, disposed of under the enactment by officers invested > under 
sect. 8 thereof, with the powers of joint magistrate, arc to be sent by them respectively, 
at the end of each month, to the magistrate of the zillah, within which their jurisdiction lies, 
who is to place them among the records of his court, and enter the oases in his periodical 
returns under the heading of “ canal laws, breach of,” which is to be introduced into the 
schedule of miscellaneous offences, published with 0. O. Nos. 36 and 71 of vol. 4, in its 
appropriate place under letter C. C. O. No. 101 of vol. 4. TV. P t 
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CHAPTER IV. 

OF MARRIAGES. 

3219. Whereas by an Act passed in the session of parliament holden in the fourteenth Preamble, 

and fifteenth years of the reign of her present majesty* entitled, cc an Act for marriages in 

India/’ it was enacted (among other things) that it should be lawful for the governor general 
of India in council from time to time, by laws and regulations fnot inconsistent with the 
provisions of the said Act of parliament), to be made in the manner, and subject to the 
provisions, by law required in respect of laws and regulations made by the said governor 
general of India in council, to provide for the inspection and publication of notices of 
marriage given under the said Act of parliament* for the custody and protection from injury 
of marriage register books, for appeals from and references in case of doubt by the marriage 
lcgistiaib in relsti 1 to mariKi_.es fbrbidden or protests entered under the said Act of parlia¬ 
ment, for fixing the hours between which marriages might be solemnized under the said Act 
of parliament, for appointing the officers to whom certificates were to be transmitted bv the 
marriage registrars, and generally for giving effect to the provisions of the said Act of par¬ 
liament: it is hereby enacted as follows. Act V. 1852, preamble. 

3220. In every case of marriage intended to be solemnized in India, under the Form of notice 
provisions of the said Act of parliament, one of the parties shall give notice in writing, in dence necessary!^* 
the foim of schedule A (a) to this Act annexed, or to the like efiect, to any marriage 

(«) ) SCHEDULE A. 

NOTICE OF M.UUIIAGE. \ 


To Mr. John Cox , a registrar of the district of Calcutta in Bengal. 

I hereby ghe yon notice, that a marriage is intended to be had, within ttiree calendar months from the date hereof 
between mo and the other party heri in named and described. 


Name. 

Condition. 

Rank or 
profession. 

Ago. 

Dwelling 

place. 

Length of 
residence. 

Church, chapel, 
place of worship, 
or building ill 
which marriage 
is to be solemniz¬ 
ed. 

District in which the 
other party resides when 
the parties dwell in dif¬ 
ferent districts. 

James Smith*, ... 

Widower, 

Carpenter, 

Of full 
oge. 

16 dice 
street % ... 

23 Bags, ... 

Union Chapel, 

Rhurrumtoliah. 

* 

Martha Green,.. 

Spinster, ... 


Minor, 

20 Mas- j 
tings' sired. 

More than 
a month,... 


Witness my hand this sixth day of Mag, onc thousand, eight hundred and Jiff y-t too. 


(digued) James Smith. 

(The Italics iu this Schedule to be filled up as the case may he, and the blank division thereof is only to be tilled 
up whuu one of the parties lives pi another district.) 
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registrar of tlie district within which the parties shall have dwelt for not less than 
five days then next preceding, or, if the parties dwell in different districts, shall give 
the like notice to a marriage registrar of each district; and shall state therein the 
name, and surname, and the profession, or condition of each of the parties intending 
marriage, the dwelling-place of each of them, and the time, not being less than five 
days, during which each has dwelt therein, and the church, chapel, or other building 
in which the marriage is to be solemnized ; provided that if either party shall have dwelt 
in the place stated in the notice during more than one calendar month, it may be stated 
therein that he or she hath dwelt there one month and upwards. Act V. 1852, sect. 1. 

inspection of no- 3221. The marriage registrar shall file all such notices, and keep them with the 
records of his office, and shall also.forthwith enter a true copy of all such notices fairly 
into a book, to be for that purpose furnished to him by the government, to be called the 
“ marriage notice bookand the marriage notice book shall be open, at all reasonable 
times, without fee, to all persons desirous of inspecting the same. Act V. 1852, sect. 2. 

Publication of 3222. The marriage registrars, or registrar, of all districts in the British territories 

in India, shall respectively publish all such notices of marriage given in their respective 
districts by causing a copy of such notices to be affixed in some conspicuous place in their 
respective offices, or, where such registrars are ministers of the Christian religion, ordained 
or otherwise set apart to the ministry of the Christian religion, such notices shall be affixed 
in some conspicuous place in the church or chapel or place of worship in which such 
ministers respectively officiate. When one of the parties intending marriage (not being 
a widow or widower) is under twenty-one years of age, every marriage registrar shall” 
within twenty-four hours after the receipt by him of the notice of such marriage, send, or 
cause to be sent, by the post or otherwise, a copy of such notice to all the other marriage 
registrars (if any) in the same district, who shall likewise affix the same in some conspicu¬ 
ous place in their own offices or chapels as aforesaid. Act Y. 1852, sect. 3. 


Suspension of 3223. Where, by the oath or declaration required by the sixth section of the said 

i ii ncaie i u the* 

case of minors. Act of parliament, it appears that one of the parties intending marriage (not being a widow 

or widower) is under twenty-one years of age, the marriage registrar shall not issue his 
certificate under the provisions of the second section of the said Act of parliament until 
the expiration of fourteen days after the entry of such notice of marriage. Act Y. 
1852, sect. 4. 


ma Sup ^er C regi- When one of the parties intending marriage (not being a widow or widower) 

trilI tie t0 1 To° i^ S un ^ er twenty-one years of age, and both parties' intending marriage are at the time 
than fourteen days, resident in any of the towns of Calcutta, Madras, or Bombay, and are desirous of beiim 
married in less than fourteen days after the entry of such notice as aforesaid, it shall be 
competent for both parties intending marriage to apply by petition to the supreme court of 
such town, or any judge thereof, for an order upon the marriage registrar to whom the 
notice of marriage lias been given, directing him to issue his certificate at some time before 
the expiration of the said fourteen days required by section 4 of this Act. And it shall 
be competent to the said supreme court, or any judge thereof, on sufficient cause being 
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shown, in their or his discretion, to make an order upon such marriage registrar, directing 
him to issue his certificate, at any time to be mentioned in the said order, before the expi¬ 
ration of the said fourteen days required by section 4 ; and the said marriage registrar, 
on receipt of the said order, shall proceed to issue his certificate in accordance therewith. 
Act V. 1852, sect. 5. 

3225. The certificate to be issued by the marriage registrar, tinder the provisions 
of the second section of the said Act of parliament, may be in the form of schedule B (b ) to 
this Act annexed, or to the like effect, and the government of each presidency or place shall 
furnish to every marriage registrar a sufficient number of forms of certificate. Act V. 
1852, sect. 6. 

322G. When any native Christian about to be married, applies for or tenders a notice 
of marriage, or applies for a certificate from a marriage registrar, such marriage registrar 
shall ascertain whether the said native Christian understands the English language ; and, if 
he does not, the said marriage registrar shall translate such notice or certificate, or both of 
them, as the case may be, or shall cause the same to be translated to such native Christian, 
in the language of such native Christian, or the said marriage registrar shall otherwise 
ascertain whether such native Christian is cognizant of the purport and effect of the said 
notice and certificate. Act V. 1852, sect. 7. 

(6) SCHEDULE B. 

• REGISTRAR'S CERTIFICATE. 

I, John Cox , a registrar of the district of Calcutta in Bengal, do hereby certify, that on the Gth day of May, 
notice was duly entered in my marriage notice book of the said district of the marriage intended between the parties 
therein named and described, delivered under the hand of James Smith one of the parties, (that is to say,) 


Name. 

Condition. 

Rank or 
profession. 

Age. 

Dwelling 

place. 

Length of 
residence. 

I Church, chapel, 

1 place of worship, 
or building in 
; which the mar¬ 
riage is to lx? 

| solemnized. 

District in which the 
other party dwells, when 
the parties dwell in dif¬ 
ferent districts. 

■ - 

James Smith,.., 

Widower, 

Carpenter, 

Of full 

age, . 

16 Clive 
street,... 

'23 Bays,... 

Union Chapel, 
Bhurrumtollah. 


Martha Green, 

Spinster,... 

. 

Minor, 

20 Hastings' 
street,... 

More than 
a month. 



Date of notice entered Gth May 18r>2. *1 fhe issue ol this certificate has not been forbidden by any 

Date of certificate given 20 th May 1852. / P C1 authorized to forbid the issue thereof. 

Witness my hand this twentieth day oi May, one thousand eight hundred a ad Jiffy duo. 

(Signed) John Cox , Registrar. 

This certificate will be void unless tbe marriage is solemnized on or before the Gth day of August 1852. 

(The Italics- in the schedule to be tilled up as the case may bo, aud the blank division thereof is only to Ini filled 
np when out* of the parties lives 19 another dituiet.) 


Form of certifi¬ 
cate. 


Notice and cer¬ 
tificate to be trans¬ 
lated to native 
Christians. 
























MINlSr^ 



How issue of 
certificate may be 
forbidden. 


. °"^ 7 ' ^ lv P era0n authorized in that behalf may forbid the issue of the marriage reins- 
rarj certificate, by writing, at any time before the issue of such certificate, the word “forbid¬ 
den opposite to the entry of the notice of such intended marriage in the marriage notice 
>ook ; and by subscribing thereto his or her name and place of abode, and his or her character 
m respect of either of the parties, by reason of which he or she is so authorized; and the said 
woul forbidden,” so written and subscribed as aforesaid, shall be deemed a protest, 

within tne meaning of the seventh section of the said Act of parliament Act V lSd? 
sect 8. ’ 


registrars^ calcs ° 228, In a11 cases wIiere a marriage registrar, acting under the provisions of the 
Of doubt. fourth section of the said Act of parliament, shall not be satisfied that the person forbiddino- 

the issue of the certificate is authorized by law so to do ; the said marriage registrar shall 
apply by petition (which may in all cases be on unstamped paper), where the district of 
such registrar is within any of the towns of Calcutta, Madras, and Bombay, to the supreme 
court of judicature ,n the presidency or place within which such district is comprised; 
01 1 sue 1 district JC not within any of the said towns, then to the judge of the zillah or 
district within which the same is comprised ; and the said petition shall state all the circum¬ 
stances of the case, and pray for the order and direction of the court concerning the same; 
and the sa.d supreme court, or any judge thereof, or such judge of the zillah or district, 
shall be empowered to esamme into the allegations of the petition and the circumstances of 

« *e Person 

S ^ thereof or such judge of the zillah or diLic, shaU STe 

rldm 0 the issue of such certificate is not authorized as aforesaid, and that then and in 
. 1 ^ Se „ SUC1 certlfi cate shall be issued, and the like proceedings may be had under the 
f d " ' Ct |° i par, ‘ ament in relation to such marriage as if the issue of such certificate had not 

7°a 7 f T‘. P 'T A ” d in *“ wkero * ””*g» appointed to 

• m the territories ol an, native prince or Mate in alliance will, the East India 

oon pan, acting under the provisions of the sixth section of the said Act of parliament si,all 
not be sat,shed that the person forbidding the issue of the certificate is not authorised b, h! 

n , V‘ ’TT, ” giS,r " * r “ Smit ‘ saKmmt ” f circumstances of 

' , ;‘V P»t*rs relating thereto, to tb. governor general of 

ti-e t’ tf", n , “ to ■“ general of India in council that 

1 7, 1° ° f “ Cl “ c " mc “° “ “* l-J I.™ *> *° •*■>> the said 

f ... " °* Ind '* m cou “ l1 ,h » 11 declare that the part, forbidding the issue of such 

be issued antT!^ af ° reBaid ’ that tl,en and in such case such certificate shall 
, 16 1 G P roce edings may be had under the said Act of parliament in relation 

r.“v *• “ ue ° f -* “ «* ^ ***« », 

ra-or™, IToms ' t" all rases wl.ateoever where a marriage registrar resident in the territ..;. e 

SKT—* T?*" rr»7 5 '"*” in •*— ft. East India Ceiupun, has ref 7 To « , 

certificam,.had he ,„f„, ,er either ef the parties intending LL S ^ b/^“ 


MIN isr/tf 
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to the governor genera] of India in council, and the said governor general of India in 
council shall be empowered to examine the allegations of the petition in a summary way, 
and shall decide thereon, and the decision of the said governor general of India in council 
shall be final, and the marriage registrar, to whom the application was originally made, shall 
proceed in accordance therewith. Act V. 1852, sect. 10. 

3230. Every marriage solemnized under the provisions of the said Act of parliament . Hours fop mar¬ 
shall be so solemnized between the hours of six in the morning and seven in the evening. 

Act V. 1852, sect. 11. 

3231. When any native Christian is married under the provisions of the said Act of Declarations 
parliament, the party solemnizing the said marriage shall ascertain whether such native a,- > to be transiat- 
Christian understands the English language; and, if he does not, the party solemnizing the tians! n '* tl ' c ns ’ 
said marriage shall, at the time of the solemnization thereof, translate, or cause to be 

translated, to such native Christian, in the language of such native Christian, both the 
declarations made at such marriage in pursuance of section 9. of the said Act of parlia¬ 
ment. Act V. 1852, sect. 12. 

3232. After any marriage has been solemnized under the said Act of parliament, it Proof as to notice. 
shall not be necessary, in support of such marriage, to give any proof in respect of the notice <V marriage, Sic.. 
of marriage, or the certificate, or the translation thereof respectively, or in respect of the est»bu^rSriu g o. 
hours between which any marriage may be solemnized, or in respect to the said translations 

of the said declarations in section 9 of the said Act of parliament contained, nor shall any 
evidence be given to prove the contrary, in any suit touching the validity of such marriage. 

Act V. 1852, sect. 13. 

3233. Every marriage registrar who shall knowingly and wilfully issue any certificate Penalties, 
for marriage after the expiration of three calendar months after the notice shall have been 
entered by him as aforesaid; or who shall knowingly and wilfully issue, without the order of 

a competent court authorizing him so to do, any certificate for marriage, where one of the 
parties intending marriage (not being a widower or widow) is under twenty-one years of age, 
before the expiration of fourteen days after the entry of such notice ; or any certificate the 
issue of which shall have been forbidden as aforesaid by any person, authorized to forbid the 
issue thereof; shall be guilty of felony. And every person who shall knowingly and wilfully 
solemnize any marriage under the provisions of the said Act of parliament in the absence of a 
registrar of the district in which such marriage is solemnized; or who shall knowingly and 
wilfully solemnize any marriage, where one of the parties to such marriage (not being a 
widower or widow) is under twenty-one years of age, within fourteen days after the entry of 
the notice of marriage, no order for the issue of a certificate in less than fourteen 
days having been made by a competent eouLt, shall be guilty of felony. Act V. J1852, 
sect. 14. 

3234. The marriage registrars in the territories of any native prince or state in alii- Certificate of 
ance with the East India Company, shall transmit the certificates mentioned and referred to in Solvirstiucs tV '%■ 
the twelfth section of the said Act of parliament to the secretary for the foreign department cwuin^&c. *° 

of the government of India, Act V. 1852, sect 15. 

7 p 
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Punishment for 
making false oath 
or declaration. 


Limitation of 
prosecution. 


32o5. Every person who shall knowingly and wilfully make any false oath or decla¬ 
ration, or sign any false notice or certificate, required by the said Act of parliament or this 
Act, for the purpose of procuring any marriage; and every person who shall forbid the issue 
of a marriage registrar’s certificate, by falsely representing himself or herself to be a person 
whose consent to such marriage is required by law, knowing such representation to be false; 
shall, on conviction, suffer the penalties of perjury. Act Y. 1852, sect. 16. 

3236. Every prosecution under this Act shall be commenced within the space of two 
years after the offence committed. Act V. 1852, sect. 17 


Appointment of 
registrars in allied 
native states, and 
as to their fees. 


3237. The governor general of India in council may appoint any covenanted or 
uncovenanted servant of the Company being a Christian, or any minister of the Christian 
religion, ordained, or otherwise set apart to the ministry of the Christian religion, according 
to the usage of the persuasion to which he may belong, to be a marriage registrar in any 
district, to be assigned by the governor general of India in council in any place within the 
territories of any native prince or state in alliance with the East India Company. And the 
said marriage registrar shall be entitled to receive the following fees; that is to say, for 
receiving each notice of marriage one rupee, for publishing each notice of marriage two 
rupees, for the issuing of each certificate five rupees, for every marriage forbidden or 
protest entered ten rupees, and for registering each marriage three rupees ; and all such 
lees shall be accounted for and paid over by the marriage registrar to the government trea- 

"3JI 7 S3id t AC l° f par ' iament mentioned. Provided always, that in any case in 
which it shall appear to the satisfaction of the marriage registrar, that the parties hitending 

marriage, or married, under the provisions of the said Act of parliament, are in indmenl 
circumstances, it shall and may be lawful for the said marriage registrar, in his discretion, 
to remit some part, but not more than three-fourths, of the said fees respectively; and in 
each and every such case of remission of fees, the marriage registrar shall report the cir¬ 
cumstances thereof, and the grounds on which the remission is made, for the information of 
the governor general of India in council. Act V. 1852, sect. 18. 


Salaries of regis¬ 
trars. 


3238. It shall be lawful for the government of each presidency or place to pay any 
one marriage registrar of Calcutta, Madras and Bombay, or of any other district where a 
considerable number of persons likely to avail themselves of this Act are resident, such 
salary as they s hall think fit, not exceeding the sum of rupees fifty per month. Act V 
1842, sect. 19. 


of illness, &c., of 3239. TV iien there is only one marriage registrar in a district, and such registrar is 
loarhage registrar, absent from such district, or ill, or in case of the death of the only marriage registrar in a 
dLtiict, or of any temporary vacancy in such office, the magistrate of such district shall act 
as, and be, marriage registrar thereof, during such absence, illness, or temporary vacancy 
as aforesaid. Act V. 1852, sect 20. 

vyk- mS 1 “orrifi! 3240. Every marriage registrar, or other person who shall have the custody for the 
time being of the register of marriages under this Act, shall at all reasonable times allow 
searches to be made of any register hook in his custody, and shall give a copy, certified 
under his hand, of any entry or entries in the same, on the payment of the fees hereinafter 
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mentioned (that is to say), for every search extending over a period of not more than one 
year the sum of one rupee, and four annas additional for every additional year, and the 
sum of one rupee for every single certificate, and all such fees shall be accounted for and paid 
over by the marriage registrar to the government treasury. Act V. 1852, sect. 21. 

3241. Every person who shall wilfully destroy or injure, or cause to be destroyed or Penalty for de 
injured, any such register book, or the counterfoil certificates thereof, or any part or certified i^re^ster^ook, 
copy thereof; or shall falsely make or counterfeit, or cause to be falsely made or counter- &C# 

feited, any part of such register book, or of such counterfoil certificates, or of certified 
copies thereof; or shall wilfully insert or cause to be inserted in any register book, or 
counterfoil copy or certified copy thereof, any false entry of any marriage; or shall wilfully 
give any false certificate ; or shall certify any writing to be a copy or extract of any register 
book, or counterfoil copy thereof, knowing the same register book or counterfoil copy to be 
false in any part thereof; shall be guilty of felony. Act V. 1852, sect. 22. 

3242. Any person charged with the duty of registering any marriage, who shall Accidonta] ^ 

discover any error to have been committed in the form or substance of'any such entry, may, oSnecS!” 

within one calendar month next after the discovery of such error, in the presence" of the 

parties married, or, in case of their death or absence, in the presence of two mother credible 
witnesses, who shall respectively attest the same, correct the erroneous entry according to 
the truth of the case, by entry in the margin without any alteration of the original entry, 
and shall sign the marginal entry, and add thereunto the day of the month and year when 
such correction shall be made; and he shall make the like marginal entry, attested in the 
like manner, in the counterfoil certificate thereof, to be made by him as in the said Act of 
parliament mentioned ; and in case such counterfoil certificate shall have been already 
transmitted to the secretary of government of the presidency or place within which he 
resides, he shall make and transmit in like manner a separate counterfoil certificate of the 
original erroneous entry, and of the marginal correction therein made. Act V. 1852, sect 23. 

3243. Nothing in this Act contained shall be construed to extend to the registration of Certain ropsters 

• I * 1 i • ° of marriage may be 

marriages which may be solemnized in India by persons in holy orders, or under the pro- kept as heretofore. 

visions or the Act of the 58th year of King George the Third, chapter 84; or to the regis¬ 
tration of any marriage solemnized between any two persons professing the Jewish religion; 
and nothing herein contained shall affect the right of any‘officiating minister to receive the fees 
now usually paid for the performance or registration of any marriage. Act V. 1852 scot 24 

3244. All petitions presented in pursuance of section 5 of the said Act of parliament, PeUHons to bo o. 

may be so presented on unstamped paper. Act V . 1852, sect. 25. unstampod paper. 

3245. If a Hindu widow re-marrying is a minor whose marriage has not been con- Pungent for 
summated, she shall not re-marry without the consent of her father ; or, if she has no father, 

of her paternal grand-father; or, if she has no such grand-father, of her mother ; or, failing 

all these, of her elder brother; or, failing also brothers, of her next male relative. All uot consi,mu * te4i t 

, . . j * without congout 

persons knowingly abetting a marriage made contrary to the provisions of tins section shall 
be liable to imprisonment for any term not exceeding one year, or to iiue, or both. 

Act XV. 1856, sect. 7. > 
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NOTE. 

An Act for marriages in India. 14 and 15 Viet. Cap. 40. 24th July 185). 


Whereas it is expedient to amend the law of marriages in India : Be it enacted by the Queen’s most 
excellent Majesty, by and with the advice and consent of the lords spiritual and temporal, and commons, 
in this present parliament assembled, and by the authority of the same, as follows : 

I< In every case of marriage intended to be solemnized in India after the commencement of this Act 
where one or both of the parties is or are a person or persons professing the Christian religion, such 
marriage may be solemnized under the provisions of this Act; and, where such marriage is intended to be 
so solemnized, one of the parties shall give notice in writing to the marriage registrar to be appointed 
under the provisions of this Act for the district, within which the parties shall have dwelt for such period 
then next preceding as by such laws or regulations as are hereinafter mentioned may be required, or, if the 
parties dwell in the districts of different marriage registrars, shall give the like notice to the marriage 
registrar for each district : and every such notice shall be in such form and contain such particulars as 
may be prescribed by such laws or regulations, and shall be open for inspection and published as by such 
laws or regulations may be provided. 

rice to be i:sued on ^ ie mania o e registrar, upon being requested so to do by or on behalf of the party by whom 

the noth ? was given, and one of the parties intending marriage having made oath or declaration as 
hereinafter required, shall issue under his hand a certificate of such notice having been given, and of such 
oath or declaration having been made; provided no lawful impediment according to the law of England 
be shown to the satisfaction of the marriage registrar why such certificate should not issue, and the issue 
of such certificate have not been sooner forbidden, in manner hereinafter mentioned, by any person or 
Proviso. persons by this Act authorized in that behalf: provided always, that where by such oath or declaration it 

appears that one of the parties intending marriage (not being a widower or widow) is under twenty-one 
years of age, the marriage registrar shall not issue such certificate until the expiration of such period 
after the giving of such notice as may be in this behalf provided by such laws or regulations as are herein¬ 
after mentioned. 


Marriage of 
Christians in India 
may be solemnized 
under this Act. 

Notice of intend¬ 
ed marriage to be 
given to the marri¬ 
age registrarforthe 
district. 


Who to give con¬ 
sent if parties un¬ 
der age. 


III. The father, if living, of any party under twenty-one years of age, such party not being a 
widower or widow ; or, if the father be dead, the guardian or guardiaus of the person of the party so under 
age lawfully appointed, or one of ihem; and, in case there be no such guardian, then the mother of such 
party, if unmarried; shall have authority to give consent to the marriage of such party : and such consent 
is hereby required for the marriage of such party so under age, unless there be no person authorized to 
give such consent resident in India. 


Issue of regis¬ 
trar's certificate 
may be forbidden. 


Supreme court 
• of the zil- 

ur *■' trict mav 
rriu v,. wtvfr© con¬ 
sent improperly 
withheld. 


IV. Every person, whose consent to a marriage is required as aforesaid, is hereby authorized to 
forbid, in such manner u9 may be provided by such laws or regulations as are hereinafter mentioned, the 
issue of the marriage registrar’^ certificate; and, in case the issue of any such certificate be so forbidden, 
the notice and ali proceedings thereupon shall be utterly void : provided always, that (subject to such laws 
and regulations) if either of the parties intending marriage allege that the person forbidding the issue 
of such certificate id not authorized by law so to do, the marriage registrar shall examine into such allega¬ 
tion; and, it he be Bati.slied that such person is not authorized as aforesaid, shall act in like manner, and the 
like proceedings may be had under this Act in relation to such marriage, as if the issue of such certificate 
bad not been forbidden by such person. 

V. If any person, whose consent is necessary to any marriage under this Act, shall be non compos 
meniiSy or if any such person (other than the father) shall, without just cause, withhold his or her Consent 
to a marriage, the parties intending marriage may apply 1 where the person whose consent 

is necessary is resident within any of the towns of Calcutta, Madras, and Bombay, to the supreme court of 
judicature established by royal charter in the presidency or place in which such person is resident: or, if 
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Oath or declara¬ 
tion to be made 
before issue of 
certidcate. 


such person be not resident within any of the said towns, then to the judge of the zillah or like district 
within which such person is resident; or to such other person as may for this purpose be appointed under 
the laws or regulations hereinafter mentioned : and the said supreme court or anv ,1 <• 

judge of the zillah or district, or such other person, shall be empowered to examine the" all Z7 ’ “f Th' 
petition m a summary way ; and, if upon such examination such marriage appear nronor ° i! S ° 
court, or any judge thereof, or such judge of the zillah or district, or such other person shall t 
same to be so, and such declaration shall be as good and effectual as if the person whose e 
needed had consented to the marriage: and, incase such person has forbidden the issue tfCET 
registrar s certificate, such certificate shall be issued, and the like proceedings may be had under thi Act 

“ t ° nt ° themarria ° e - a3ifthe such certificate had not been forbidden by such n 

anything hereinbefore contained to the contrary notwithstanding. 7 ^ P 6 ™"’ 

nartil 1 ft* any . SUC \ c “ tificat e ^aforesaid shall be issued by any marriage registrar, one of the 
parties intending marriage shall appear personally before such marriage registrar, and shall make oath, or 
shall make his or her solemn declaration instead of an oath, that ho or she believeth that there is not 
any impediment of kindred or affinity or other lawful hindrance to the said marri-me and that h«,h „ 
parties to the intended marriage have, or (where the parties have dwelt in th ° • . ' r f-~ 10 

marriage registrars) that the party making such oath or declaration hath, for the period "1 * diUCrent 
laws or regulations as are hereinafter mentioned, had their, his, or berj usual place 1 of abide' ^ 
district of such marriage registrar ; and, where either or each of the parties' not beimr a Z , ! ! ' u 
under the age ot twenty-one years, that the consent of the person or persons, whose consent to such 
marriage is required by law, has been obtained thereto, or that there is no person resident within th j 
territories under the government of the East India Company having authority to give such cbnsent as the 
case may be: provided always, that where under the foregoing provision the said supreme court, or a 
judge thereof or such judge of the zUlah or like district, or such other person as aforesaid, declares the 

marriage to be proper, it shall not be necessary to make oath or declare that such consent has been 
obtained to such marriage. 

MI. Any person may, in manner provided by such laws or regulations, enter a protest with the Protest neturct 
marriage registrar against the issue of a certificate for th'e marriage of any person named therein • and if issuo »f cerdii^m 
any protest be so entered, no certificate shall issue until the marriage registrar shall have examined into 
the matter of the protest, and is satisfied tlmt it ought not to obstruct the issue of certificate for the said 
mainage, or until the protest be withdrawn by the party who entered the same. 

it ZnZ f“ f'! ?**■ • !' iat3 ° eVer WhCre the morria 8 e re S istrar *■» su ‘' )l certificate ns aforesaid, Appeal where 

, . . either of the parties intending marriage to apply by petition, where the district of ro -' is i ri “' refuses 

such registrar is witInn any of the towns of Calcutta, Madras, and Comba/to ,hc supreme court ofSca 
ture establis e y royal charter m the presidency or place within which such district is comprised • or t 
such district be not witbin any of the said towns, then to the judge of the zillah or like di t i ' • 
which the same is comprised, or to such other person as may lor this purpose be appointed 1 ‘ ' 

regulations hereinafter mentioned : and the said supreme court, or any judge thereof • " * . aws or 

the zillah or like district, or such other person, shall be empowered to examine the V T J ' UC ^ C ° f 
tition in a summary way, and shall decide thereon ; and the decision of such <?u of the pe- 

thereof, or of such judge of the zillah or like district, or of such other person^ 6 h H ^° U Q t> ° ra ^ u ^® c 
marriage registrar to whom the application was originally made shall proceed in " - a * iUul tho 
anything hereinbefore contained notwithstanding. r anCc * ere with, 

IX. After the issue of the certificate of the marriage registrar ; or, where notice is required to bo After i , 

£ under tins'Act to the marriage registrars for different districts, after the issue of the certificates of 

mRrriageSmaybe 8olemnis! « l between and by the parties de- 

adopt: provided nevertheless, Ihiat every such marriage shall be solemnized berive" XX ^ ‘"° 

\ 7 « 
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<SL 


When marriage 
is not had within 
three months after 
notice, a new no¬ 
tice required. 


Marriages to be 
registered. 


Certificates of 
murrianeg 10 be 
tmuAsimuetl perio¬ 
dically to the so 
cretury of govern¬ 
ment, 6cc. 


be fixed by the law? or regulations hereinafter mentioned, in the presence of some marriage registrar, 
to whom shall be delivered such certificate or certificates as aforesaid, and of two or more witnesses ; pro¬ 
vided also, that in some part of the ceremony each of the parties shall declare, 

t I do solemnly declare, that I know not of any lawful impediment why I, A. JS. y may not be 
joined in matrimony to C. D.’ ; or shall declare to the like effect. 

And each of the parties shall say to the other 

I call upon these persons here present to witness, that I, A. B. } do take thee, C. Z>., to be my lawful 
wedded wife [or husband] or words to the like effect. 

Provided also, that there be no lawful impediment to the marriage of such parties. 

X. Whenever a marriage is not had within three calendar months after the notice shall have been 
so entered by the marriage registrar, the notice, and the certificate which may have been issued thereupon, 
and all other proceedings thereupon, shall be utterly void; and no person shall proceed to solemnize the 
marriage, nor shall any marriage registrar register the same, until new notice shall have been given, and 
entry made, and certificate thereof given, at the time and in the manner aforesaid. 

XI. After the solemnization of any marriage under this Act the marriage registrar present at the 
solemnization thereof shall forthwith register such marriage in duplicate, that is to say, iua marriage re¬ 
gister book according to the form of schedule to this Act annexed, and also in a certificate attached to the 

book, as a counterfoil; and the entry of such marriage in both the certificate and the 
marriage register book shall be signed by the person by or before whom the marriage has been solemnized, 
if there be any such person, and by the marriage registrar present at such marriage, whether or not the 
marriage is solemnized by him, and also by the parties married, and attested by two witnesses ; and every 
such entry shall be made in carder from the beginning to the end of the book, and the number of the certi¬ 
ficate shall correspond with that of the entry in the marriage register book. 

XII. llie marriage registrar shall forthwith separate the certificate from the marriage register book, 
and transmit it, at the end of every month, to the secretary to the government of the presidency or place 
within which he resides, or to such other officer as may for this purpose be appointed uuder the laws or 
regulations hereinafter mentioned; and, if no marriage have been registered during such month, the mar- 

registrar shall certify such fact under his hand, and such certificate shall be transmitted as aforesaid; 
and the marriage registrar shall keep safely the said register book until it be filled, and shall then transmit 
the same to the secretary to the government, or to such other officer as aforesaid, to be kept by him with 
the records of his office: provided that with regard to those marriages so certified, of which it may appear 
to the governor general in council desirable that evidence should be transmitted to England, the secretary 
to the government, or such other officer as aforesaid, shall, at the end of every three calendar months in 
each year, send all the certificates of marriage sent to him as aforesaid during such three months, signed 
by him, to the secretary of the East India Company, for the purpose of being delivered to the registrar 
general of births, deaths, and marriages in England. 


Proof of rc'i • 
<k*ncc of panic or 
c<m*4*nt not ne¬ 
ctary to esta¬ 
blish marriage. 


Ih’ffiitrar may 
*** certain |iarti- 
vu!nr * of parties. 


‘•ertoiu 

te.it? lint, 
• md <lnma 


XIII. After any marriage has been solemnized under this Act, it shall not be necessary, in support 
of such marriage, to give any proof in respect of the dwelling of the parties, or of the consent of any 
person whose consent is thereunto required by law ; nor shall any evidence be given to prove the contrary 
in any suit touching the validity of such marriage. 

XIV. It shall he lawful for the marriage registrar before whom any marriage is solemnized according 
to the provi-mns of this Act to ask of the parties to be married the several particulars required to be 
registered touching such marriage. 

XV. Every person who shall enter a protest with the marriage registrar against the issue of any 
certificate on grounds w hich such marriage registrar, or the supreme court of the presidency or place, or 
any judge thereof, or the judge of the zillah or like district, or other person, to whom upon the refusal 
of such certificate an application is authorized by this Act, declares to be frivolous, and such as ought not 
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to obstruct the issue of the certificate, shall be liable for the costs of all proceedings in relation thereto, 
and for damages to be recovered by suit by the party against whose marriage such protest was entered. 

XVI. Every person who shall knowingly and wilfully make any false oath or false declaration, or 
sign any false notice or certificate, required by tlii3 Act, or by any such laws or regulations as are hereinafter 
mentioned, for the purpose of procuring any marriage ; and every person who shall forbid the issue of any 
marriage registrar’s certificate by falsely representing himself or herself to be a person whose consent to 
such marriage is required by law, knowing such representation to be false ; shall, on conviction, be liable 
to be punished in such manner as by such laws or regulations may be provided. 

XVII. Every prosecution under this Act shall be commenced within such time after the offence 

committed as by such laws or regulations may be provided. • 

XVIII. The government of each presidency or place in India may appoint marriage registrars for 
the purposes of this Act, and may assign districts to the registrars so to be appointed ; and in respect of 
any place within the territories of any native prince or state in alliance with the East India Company, 
the governoV general of India in council may appoint such marriage registrars and assign to them 
districts. 

XIX. The government of each such presidency and place may from time to time appoint reasonable 
fees to be taken of the parties intending marriage, for receiving and publishing notices of marriage, and 
for issuing certificates, entering protests, and registering marriages under this Act; and all such fees shall 
be accounted for and paid over by the marriage registrars to the government treasury, and the government 
shall provide all necessary books and papers for giving effect to the provisions of this Act. 

XX. It shall be lawful for the governor general of India in council from time to time, by laws and 
regulations (not inconsistent with the provisions of this Act,) to be made in the manner and subject to the 
provisions by law required in respect of laws and regulations made by the said governor general in council, 
to provide for the inspection and publication of notices of marriage given under this Act; for the custody 
and protection from injury of marriage register books; for appeals from and references in cases of doubt by 
the marriage registrars in relation to marriages forbidden or protests entered under this Act; for fixing the 
hours between which marriages may be solemnized under this Act; for appointing the officers to whom 
certificates are to transmitted by the marriage registrars ; and generally for giving effect to the provi¬ 
sions of this Act. . 

XXI. Nothing herein contained shall invalidate or affect any marriage which may be solemnized iu 
India by persons in holy orders, or any marriages which may be solemnized under the provisions of the 
Act of the fifty-eighth year of King George the Third, chapter eighty-four, or any other marriages which 
under the laws for the time being in force iu India might have been there solemnized in case this Act had 
not been passed : provided that it shall be lawful for the governor general ol India in council front time 
to time, by law9 and regulations to be made as aforesaid, to provide for the registration of any marriages 
solemnized in India by persons in holy orders, or of any marriages there solemnized under the provisions 
of the said Act of the fifty-eighth year of King George the Third, chapter eighty-four, or of auy other mar¬ 
ries there solemnized, of which it may appear to the said governor general in council desirable that 

evidence should be transmitted to England ; and to provide for the care and custody of the registers of 

such marriages; and for the transmission of certificates thereof to the secretaries of the governments of 
the respective presidencies, or to other officers ; and lor their sending the same to the secretary of the East 
India Company, for the purpose of being delivered to the registrar general of births, deaths, and marri¬ 
ages iu England; and also to provide for the authentication of such certificates. 

XXII. The certificates which shall be delivered to the registrar general of births, deaths, and mar¬ 
riage- in England under this Act, or uuder any laws or regulations to be made thereunder, shall be kept in the ge¬ 
neral register office, in the same planner; and indexes thereof shall be made and searches permitted, and copies 
thereof, scaled or stamped with the seal of the general register office, shall be given ; in the like manner as 


Punishment of 
persons making 
false oath or decla¬ 
ration. 


Limitation of 
prosecution. 

Government of 
each presidency 
may appoint mar¬ 
riage registrars, 

Ac. governor gene* 
ral may uppoint in 
certain cases. 


Government of 
each presidency 
may appoint fees to 
bo taken under this 
Act, to bo account¬ 
ed for by marriage 
registrars. 


Governor general 
in council empow¬ 
ered to make laws 
and regulations for 
the purposes of this 
Act. 


Marriages may 
continue to be so¬ 
lemnized as hcreto- 
lore. 


Power of gover¬ 
nor general in 
council to make 
laws for tho regu¬ 
lations of u i:i triages 
not solemnized un- 
dor this Act. 


Certificates deli¬ 
vered to registrar 
general undei this 
Act, or under any 
luvva or regula- 
Ut/us nUule there* 



636 


OF marriages. 


Tinker to be subject 
to the provisions of 
6 and 7 \V. 4. c. 
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Marriages under 
this Act valid. 


Certain marri¬ 
ages in India con¬ 
firmed. 


Interpretation 
of India.” 


Commencement 
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Publication of 
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St^ovidldtr 885 •” h f en in the Sixth !lnd seventh ? eara of Kin s William the Fourth, chapter eighty. 

deaths and marriaaeTkElLnd C ° P ' eS T SUCh ° ffiC ° UndCT th ° Said Act) of tbe re S istera of b!rtb *> 
thesaid general register 0 fl£ of ’ T* T 77' PUrp ° rtin210 be 3ea,ed or stamped with the seal of 

under such laws S 7nT 7 ‘° ^ r6gistrar S-eral under this Act, or 

without further woof of r t-r “ evlJencc of thc marriage to which the same relates, 

rner proof of such certificate, or of any entry therein. 

purposes.^ 1 *° lQamizei under tb!s Aot sbaI1 be S°° d ™ d valid in law to all intents and 

XXl\ . And whereas it is expedient to remove all doubt concerning the validitv rf 
erctofore solemnized nj India by persons not in holy orders, all such marriages, if not otherwise invalkT 
shall be deemed and held to be valid in law to all intents and purposes. 

XXV. In the construction of this Act the word “India” shall include all territories for the time 

"** of any native p^es „ «£ 

latiofsTare T hte1r^h U ’ 80 re8 P ects ^ authority to make such appointments, laws, and regu- 

wld l toH,f :r le> COmmenCC and take ■***» and after L passing 

’ and as to all other matters and thmgs commence and take effect from and after the first day o f 

~ C ei “ ht bUUdredand fift ^ two * or Mother day as the governor general of India 

cau-ftbil Act *TZ /r al ° f Ind ‘ a ’ an<1 the g0VerD0r8 of tbc 8everal presidencies in India, shall 

‘ V “ be .7^ lUrec tlraes in cacb of tbe government gazettes of the several presidencies 

the hr,t of such publicuMons to be made witliii. ,1 ^ ,1 • . . , ouvciai presiuencies, 

respective presidencies. "* ^ aft6r thl3 Act sba11 bav e been received in such 


Schedule to which this Act refers. 


MARRIAGE REGISTER LOOK. 


Xo. 


When 


, married, 
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6ur- 

muue. 


17 th \ William 
3 fat/ , Smith, 
1851. | 


Whether 
HofH 
full age 
or si 
minor. 


Con • 
ditioii 


Offull\ Bo 
age. i chclur 
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Green. Minor, ' dor r 
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pro- 
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dence at 
the lime 
of mar¬ 
riage. 
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namo 
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or 

pro¬ 
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fathor. 


Stir- 

geon. 


1, Clive 
st rest, 
Bar- 
rttch- 
pore. 


John 

Smith. 


James 

Hast¬ 

ings. 


Es 

quire. 


Es¬ 

quire. 


MarrUtl in the house of Am jj hy j- ( , r bofon ,j me 

M ilitant Johnson, Marriage Registrar. 

Peter So\Uh, 

} James Hastings. 


"SKSSNE* { wm '™ «*«»••) '■ th* r-v-1 

U nn.Ornn, j “T., j 


CERTIFICATE OF MARRIAGE. 
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Rank 

Resi¬ 
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full oee 
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Con¬ 
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the time 
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sion. 
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I7f/t 

William 

Of full 

Ba¬ 

Sur¬ 

4, Clive 

1 

May 

1651. 

Smith. 

age. 

chelor 

geon. 

street, 

Uar- 







rach - 
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Anne 
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pore. 



Green. 

Minor. 

dow 

- * 

- - 


Father's 

name 

and 

sur¬ 

name. 


Rank 

or 

pro¬ 

fes¬ 

sion 

of 

father. 


John 

Smith. 


James 

Hast¬ 

ings. 


Es¬ 

quire. 


Es- 

Wire. 


Married in the liouso of A. B. bv \&r before] me, 

william Johnson, Marriage Registrar, 

This marriner was ( William Smith,') in the pre- rPeter Smith 


sobmniieed be- < 
tween us. (Anne Orert, 


Jumes Hastings. 
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BOOK IV. 

OF OFFENCES AGAINST GOVERNMENT. 


CHAPTER I. 

OF COINING. 

3246. The darogahs of police arc to apprehend and send to the magistrate all 
persons uttering base coin, knowing it to be such, or who are charged with countetfeitino- or 
debasing the current coin. On the receipt of credible information they are, under "the 
provisions of section 16,* to proceed to search the houses of persons accused'of manufac¬ 
turing or knowingly uttering base or counterfeit coin; and to seize and transmit to the 
magistrate any such coin which is found, together with all implements used for the purpose 
of debasing or counterfeiting the coin; also all books of accounts relating to the sale or 
circulation of base coin; together with such evidence as is procurable to establish the 
offence imputed to the accused. Reg. XX. 1817, sect. 17. 

3247. Persons charged with counterfeiting, clipping, filing, drilling, defacing, or 
debasing the gold or silver coin, are to be committed to the criminal courts, and punished as 
the law directs. Beng. Reg. XXXV. 1703, sect. 12. Ced. Proi\ Reg. XLV. 1803, sect 14. 

3248. 1 he above rule is equally applicable to the copper coinage. Ced . Piov. 
Reg. XL\. 1803, sect. 51, cl. 1. 

3249. llie session judge, before whom a prisoner h convicted of having forged or 
procured to be forged any counterfeit coin in imitation of any of the gold, silver, or copper 
coins of the British government in India, or of any coin usually received as money in the 
British possessions in India: or of having forged, or procured to be forged, any counter¬ 
feit stamp or stampt paper in imitation of any public stamp established by the British 
governments in India: or any counterfeit note, or other security for money, in imitation 
of any of the public securities of the British governments in India, or of the bank notes 
issued by any public bank in the British possessions in India ;—is to sentence him to receive 
thirty stripes* and to be imprisoned in banishment from the district for the term of fourteen 
years;—unless the judge, on consideration of all the circumstances of the case, is of opinion 
that any part of the prescribed punishment is too severe; m which case he is authorized to 
mitigate the sentence to imprisonment for any period not less than seven years. Reg. XVII. 
1817, sect. 9, cl. 2. 
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If further miti¬ 
gation is necessary, 
trial to be referred 
to nizamut adaw- 
lut. 


3250. It in any instance the judge is of opinion that a further mitigation or remis¬ 
sion of punishment is necessary, he is, provided he concurs in the conviction of the prisoner, 
to pass sentence according to the preceding clause, and to refer the trial with his senti¬ 
ments at large for the final sentence or order of the nizamut adawlut. Reg. XVII. 1817, 
sect 9, cl. 3. 


need not be of ba^d 3251. To a conviction of forgery, it is not necessary that the coins forged should he 

metal ; nor the coin of base metal ; or that the imitation be of a coin which is a legal tender of payment, 
imitated a legal ... . 1 J 

tender. ~ provided it is current among the natives themselves. N. A. R. vol. 2, page 177. 


But it seems ne- 3252. A prisoner charged with forging counterfeit coin was acquitted, because it 
foie? should 0 re- appeared that the pieces were intended as ornaments, and not to be passed for legal coin, 
to being u made of pewter, very light, and so badly fabricated that any child could at once 
deceive people. say t ^ at they wer e not good coin.” N. A. R. vol. 3, page 198. 

Tim coiner need 3253. To establish the charge of counterfeiting coin, it is hot necessary that the crimi- 

not be detected ini,-,,,,. ,. - ° J 

me act of forgery. nai should be detected in the act of forging the spurious coin. N. A. R. vol. 4, pa fr e 95 


pa S °d tenCe to be 3254. If any person is convicted, before a sessions court, or the court of nizamut 
convicted of using, adawlut, of the offence of using, issuing, selling, or otherwise disposing of, or attempting to 
“tamps^—^rofpay- dispose °f> counterfeit stampt paper, bearing the imitation of a public stamp, knowing the 
n4*^ < co1SLi'“ same to bo counterfeit;—or the offence of paying, or tendering in payment, counterfeited coin, 
bank notes, promissory notes, or other securities for money, knowing the same to be coun- 
co n. ' terfeitor of the offence of clipping, filing, drilling, defacing, or debasing the gold or silver 

coin of the British governments in India, or any coin usually received as money, within the 
British possessions in India;—he is to be sentenced to imprisonment for such period, not 
exceeding seven years, as the session judge deems adequate to the nature and circumstances 
i&cnsoofafgrn. °f tbe c: ‘ s< ?. In every instance of a repetition of the offence, after a previous conviction and 
tion. repM ‘ discharge, the session judge may farther; at hie discretion, sentence the offender to receive 
2 corporal P unis,lmen t' b y stripes * If a person twice convicted and discharged is again found 

gU ‘‘ ty ° f ”7 of tbe above s R- ec ifi e< i offences, and the session judge is of opinion that lie ought 
if the offence « to be imprisoned for a longer period than seven years, lie is to refer the trial with his senti- 
ments for the sentence of the nizamut adawlut in pursuance of cl. 7, sect. 2, Keg. LIII. 1803. 
agirruvM.o.- K eg . XVII. 1817, sect. 10, cl. 1, 2, and 3. 


3255. A person cannot be convicted of passing counterfeit coin, unless it be shown that 
ho knew it to be spurious. Reports L, P. 1855, part 2, page 673. Where the prisoner 
uttered a counterfeit coin which had been returned to him on a previous occasion as spurious, 
it was held that he must have had guilty knowledge at tho time of utterance. Reports W. P. 
1855, part 1, page 765. 


Selling counter 
foil co’n for bullion 


_ The offence of selling counterfeit gold niohurs (much defaced) for bullion, 

t,le s:ime to be counterfeit, (though unquestionably a fraud, and .punishable as 
4«r tho above mie such under the general regulations, and the provisions of the Mahomedan law) cannot be, 
held to fall within the above rule ; inasmuch as the offence of “ selling” counterfeit coin as 
bullion cannot, by any construction, be made to signify the offence of “ paying or tendering 
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in payment.” The penalties provided in the following section are applicable to such a 
case. Const. No. 464. 


pos¬ 
session counterfeit 
coin or stampt pa¬ 
per. 


Half the fino to 


3257. The melting down gold and silver coins, for the purpose of making ornaments .Meitingdo^n 

with the metal, is not punishable under the above provisions. Const. No. 55 9. ishabic? n< ^ ^ an " 

3258. If any person, subject to the jurisdiction of a magistrate, is convicted of Sentence on per- 
having in his or her possession, without lawful or satisfactory excuse, any counterfeited having^Ss ° f 
coin, or stampt paper, bearing an imitation of any current coin, or public stamp, and does 
not show good and sufficient cause for having such counterfeit coin or stampt paper in 
his or her possession, the person so convicted is to be sentenced by the magistrate to p<iy a 
fine equal to four times the nominal value of such counterfeit coin or stampt paper in his 

or her possession ; one moiety of which line is, on receipt of it, to be given to any informer _„ 

or informers, who have given information of the offence and established the truth of it. former*!“ t0 ^ in ‘ 
In the event of such fine not being paid, the person convicted is to bo confined for such 
period as the magistrate may direct, not exceeding six months. The counterfeit coin or 
stampt paper is also, in every instance, to be forwarded to the mint-master, or superintend co 
dent of stamps, respectively. Reg. XVII. 1817, sect 11. 

3259. The above provisions are not applicable to a person carrying or conveying But the person 

counterfeit coin for another, unless there is proof that he was acquainted with the nature mT^X'acqua^tod 
of the coin. N. A. R. voL 3, page 58. witb its nature * 

3260. A prisoner was tried at the sessions on a charge of uttering counterfeit coin Magistrate can- 
with intent to defraud, and acquitted : the magistrate afterwards sentenced the prisoner to ^totopos.- 
a flue for having the counterfeit coin in his possession : it was held that, supposing the trial 8 ^ si0tt countt ' rfcit 
before the sessions court to have included an investigation of the latter point, the magistrate quitted b y the ses “ 

. . j . i . . r' r \ ° sious court of m- 

was not warranted m sentencing the prisoner to a fine on the proceedings held before his therein with 

commitment, after he had been acquitted by the sessions court and a warrant had been * lra " U ' 

issued for bis release. Const. No. 362. 


I of such 
I paper. 


32G1. fhe having in possession instruments of coining with intent to counterfeit the Hanne instnu 
current coin, is a punishable offence under the Mahomedan law. N. A. R. vol. 5, page 170. 

32G2. One prisoner convicted of forging, and another of procuring the forging of ls> ^ uoffou ®®' 
counterfeit rupees and gold mohurs, were sentenced, under the circumstances of the case Forgbfg-. ai^i*** 
to 3 years’ imprisonment with hard labor. N. A. R. vol. 2, page 177. ? procuring it. 

3263. A prisoner convicted of preparing an earthen mould, with intrm+ * r 

r i ^ ’ uu ln tent to forge Prenaring earth- 

copper coin, was sentenced, under tlio circumstances of the case, to imprisonment for 2 cn raould for forg “ 

years. N. A. R. vol. 2, page 186. ' ,D{r ’ 

3264. The commissioner recommended a prisoner, convicted of fnrrrm<T conner min 

to mercy on account of liis great age (i ± years) and weak intellect, and because lie Apw ,ina . 
appeared to be the dupe of other persons who escaped, with an opiuion that imprisonment {T® 

-or six months would answer the ends of justice. The court held that age and infirmity ^ 
were insufficient grounds for mitigation to the extent proposed ; and sentenced him to 3 
jcaia imprisonment, without labor and irons. N. A. R. vol. 4, page 174. 
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Altering the va¬ 
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3265. A prisoner convicted of having in his possession counterfeit pice, and earthen 
moulds and other implements for fabricating the same, under circumstances indicating that 
the latter had recently been used in forging spurious pice, was sentenced to 2 years’ impri¬ 
sonment with labor. N. A. R. vol. 4, page 95. 

3266. Three prisoners, convicted of having in their possession implements of coining 
with the intent to forge coin, were sentenced, —No. 1, who had been twice before punished 
for forging counterfeit coin, to 7 years’ imprisonment with labor in irons, — and Nos. 2 and 
3 to imprisonment for 3 years without irons, and a fine of 50 rupees each in lieu of labor. 
N. A. R. vol. 5, page 170. The same sentence was passed in a similar case. N. A. R. 
vol. 6, page 340. 

3267. Five persons convicted of vending forged stampt paper were condemned to fine 
and imprisonment in different degrees ; hut the sentence was passed under the discretionary 
rule of sect 30, Reg. VI. 1797, which is rescinded, and is superseded by the later 
provisions given above. N. A. R. vol. 3, page 22. 

3268. A prisoner charged with vending forged stampt paper, pleaded that he had 
received it to sell on account of another person ; but he failed to substantiate this plea; and 
as implements of forgery were found in his house, the presumption was held that he not only 
sold the stampt paper, knowing it to be forged, but that he actually committed the forgery. 
He was sentenced to tusheer, godna, and imprisonment for 7 years,—under sect. 3, Reg, II. 
1807, which has also been superseded by the provisions of Reg. XVII. 1817. N. A. R. 
vol. 1, page 284. 

3269. A vakeel convicted, in three cases, of altering or causing to be altered the value 
of a number of sheets of stampt paper, was sentenced to tusheer, and imprisonment with 
labor for 10 years, (a) N. A. R. vol. 2, page 466. 


(a) Tlic following information, contained in a letter from the judge of the city of Patna, to tLe address of the superin¬ 
tendent of stamps, dated the 13th of Juno 1825, is calculated to afford some idea of the extent to which practices similar to 
those which formed the subject of the above trials had been carried, and the ho s to which the government had been conse¬ 
quently subjected in this branch of the public revenue. 11 I received charge of this city in the latter end of March 1825 ; and, 
so early as the commencement of April, noticed the prevalence of a species of forgery, by which stamps of inferior value are 
made to bear a greater value, and in such a fictitious shape are used to file as origiual plaints, plaints of appeal, Ac. As it 
appeared to be highly important that this nefarious plan should be thoroughly sifted, that the forgers, aiders and abettors, 
should be brought to justico (measures which in my opinion offered the only sure means to tko prevention of the offence in fu¬ 
ture, I entered at once into the investigation. In the progressive steps of the investigation, I discovered that the files of the 
suddor amcens, register, judge, and judges of appeal were all infected, and that the whole required to bo narrowly searched. 
I, in consequence, determined to commence with the lower court, taking the files severally in hand, eo as to allow time to the 
stamp vond.n !5 to give in such reporU as appeared necessary, and to prevent this investigation materially interrupting the 
current business of the civil and criminal court. Upon un examination of the suits actually hied and undecided in the 
moulavi sadder atneen’fc court, I have discovered thirty-six forged origiual plaints, uud thirteen forged vukalut-namas ; and, in 
tracing* the uttcier j of the forgeries, I have brought the whole bon * to one vukcel, by namd Bhondoo Lai, who, by his defence* 
has thrown considerable further light upon the subject, and furnished me w ith information regarding his associates. The 
stamp vendors arOnow com piling a report on the suits upon the file of the register previous to their entering upon the file of 
th. judge, which, as it embraces appeals from all the lower courts, wlUof course coutain the greatest number, and in which, 
upon a cursory view, f have already marked 135 forgeries. Meanwhile it chaneed to occur to mo, that the forgers, who would 
naturally sock the most advantageous out lei for uttering their paper, hod possibly taken advantage of sect. 11, Reg. XIII. 1810, 
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CHAPTER II. 

OF OFFENCES AGAINST THE STAMP LAWS. 


3270. If any deed, instrument, petition, pleading or other writing, required to be Penalty for filing 
written on stamped paper, and written on the prescribed stamped paper, is filed, exhibited, or ed^per^not^iy 
recorded in any court of judicature or public cutchery, or before any judge or other public £° dorsed and si £ n - 
ofiicer, not bearing the signature and endorsement of a licensed stamp vendor (or not procur¬ 
ed in the manner prescribed by this regulation, and duly certified to be so, when not obtained 
from a licensed vendor [i. c . starnpt paper or other material obtained by individuals under 
sect. 11, each separate sheet or piece of which must bear on the back the signature of an 
officer on the establishment of the superintendent of stamps] ), the person or persons filing, 
exhibiting, or recording the said deed, instrument, petition, pleading, or writing, or causing 
or procuring it to be fileS, exhibited, or recorded, is to forfeit a sum equal to five times the 
value of the said stamped paper. If any deed, instrument, petition, pleading, or document is Penalty forfiJillff 
filed, exhibited, or recorded as aforesaid, having a forged or counterfeit stamp or signature, ffo sta^^op^ 
the person filing, exhibiting, or recording such deed, instrument, or document, that is to say, 
the party or his agent, who has produced the same for the purpose of being filed, exhibited, 
or recorded, is to forfeit to government a sum equal to twenty times the value of the stamp, 
which ought to have been used; unless the material, on which the same is executed, bears 
the signature and endorsement required by this regulation, and the party is able to show to 
the satisfaction of the judge or other officer conducting the enquiry on the part of govern¬ 
ment as hereinafter directed, that the material stamped with a forged stamp was purchased 
or obtained on the date and in the manner specified on the back, or was otherwise procured 
in some manner prescribed or permitted by this regulation. If the said signature and date ^ uchcnsc - 
is duly endorsed on the back of the material stamped as aforesaid with a forged impression, courts hov. to pro* 
and the proof adduced to tho fact and to the date of purchase is deemed by the judge or 
other officer, before whom or in whose office the deed, instrument, or other writing has been 
filed, exhibited, or recorded, to be sufficient, that officer is to transmit the document to the 
collector with a communication of his judgment in the case, in order that proceedings may 
be instituted against the vendor; and the collector, on payment by the party of the esta¬ 
blished duty chargeable on account of the matter of the instrument or deed in question, is 

ami had made fictitious prosecutions on altered stamps with a view to defraud the Honorable Company of tho institution fee. 

I accordingly addressed the court of appeal, requeuing the judges oi the court to furnish mo with any cases of razeqnama 
baznamo in suits which were filed during the years 1322-23 ; and in thoir reply to my letter, tho judges of tho court of appeal 
furnished me with four suits, all of which had been brought to decision bybaznnma. I Immediately proceeded to the 
investigation, in the progress of which I have established that the whole four are fictitious ; that the stamps of tho plaints were % 
originally of onerupee in value, 'have been altered so as to beara superior value, two of them to the amount of 350 rupee’s, 
and two of 060 rupees, and that tho gang concerned in filing thorn obtained the sum total of their ap^rent value, or 1200 
rupees, from the treasury of the court of appeal, - ’ Note ut N, A. H. tol. 2, page 468. 

K 'j 7 s 


signature i3 forged; 
unless the person 
filing it is able to 
show that he pur¬ 
chased it as endor¬ 
sed. 
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to forward it to the superintendent of stamps, in order that it may be duly stamped; the 
amount so paid being recoverable from the vendor or from any fine levied from him on 
account of the transaction.(a) Reg. X. 1829, sect, 13, cl. 1. 

ed undertMs^re^u- 32/1. Persons sentenced to imprisonment under the provisions of this regulation are 
iuciviija'^except *° coni -'Hed in the dewanny jail; and the civil judge is to give effect to sentences passed 
of e d x t tortio < ^ QVlcted *7 the proper authorities adjudging confinement. But stamp vendors convicted of extor¬ 
tion under cl. 9, sect. 10 [*. e . of taking from a purchaser a higher price than that denoted 
on the stamp sold, in which case the offender is to be sentenced by the collector or other 
covenanted officer qualified, to take cognizance of the offence to 6 months’ imprisonment! 
are to be forwarded to the magistrate of the district to be confined in the criminal jail. 
Reg. X. 1829, sect. 20. 

t:fn“'! ! '!cuSor °L. 3272 - If a true account of the receipts and of the proceeds of the sale of paper en- 

tftS!oc4pu°aDd truste( I to I*" 1111 * 3 rendered by a vendor of stamps, when required to furnish it on his removal 
i- entrusted* to or resignation, only the penalty prescribed in cL 11, sect. 10, Reg. X. 1829 [i. e. a certain 
fine io be imposed by the collector] is exigible for the non-delivery of paper or money 
due according to the account; but, if the account rendered is false* covering embezzlement 
or taking credit for remittances never made, the vendor is liable, under the general regu¬ 
lations, to a prosecution in the criminal court for fraud aud embezzlement. Const. No. 626. 
N. A. R. vol. 4, page 67. 


CHAPTER III. 


OF OFFENCES AGAINST THE POST OFFICE LAWS. 

«f ron-yfng 1 3273. Wheresoever, within the territories under tlic government of the East India 
Company, posts or post communications are, or shall be, established by the East India 
Company, the said East India Company shall have the exclusive privilege of conveying bv 
post, from one place to another, all letters other than letters conveyed by her majesty’s nmils, 
except in the following cases; and shall also have the exclusive privilege of performing all the 
incidental services of receiving, collecting, sending, dispatching, and” delivering all letters, 
[t in tlic following cases, that is to say: 1, Letters sent by a private friend in liis way, 

of the vendor'nT™ ** l " U t!ie il>ove in tho *aso of a paper merely requiring the prescribed endorsement and signature 
rnent and ignaU^" r a,It ' ,urlty b ” tw ’ whom “*• «“«»* kvjr the penalty: -in the ease of a paper bearing such endorse- 

whom it W file,I that tl P &r a, K ntttnre 01 wh,cb >« f°*ed, If the person filing it satisfies the court or authority beforo 

forged, thou the court n. a,uhor,, - 'sh“!rr 7 7^ “ ^ P<,PI!r ’ enJ< ™" t ’ an( ^ “'Sooture are all found to he 

case to the magistrate.—p ur ,L . the ™J° <* *"«*nr i <• *o«ld make over the 

di fit ting of sue!,; or of having such “fo . <- f Persons guilty of forgmg stamps or stamp paper, or of Uiing, iesulag, or 

* * 111 possession, hud the preceding chapter “ of coining.'» 
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journey, or travel, so as such letters be delivered by such friend to the person to. whom they 
shall be directed, without hire, reward, or other profit or advantage, for receiving, carrying, 
or delivering the same. 2. Letters' solely concerning the affairs of the sender or receiver 
thereof, sent by a messenger on purpose. 3. Letters solely concerning goods or other pro- • 
perty sent either by sea or land, to be delivered with the goods or property which such 
letters concern, without hire, reward, or other profit or advantage, for receiving, carrying, 
or delivering such letters. But nothing herein contained shall authorize any person to make 
a collection of such excepted letters for the purpose of sending them in the manner hereby 
authorized. Act XVII. 1834, sect 2. 


3274. Wheresoever, within the said territories, posts or post communications are, or ^ Persons prohibi- 

shall he, established by the East India Company, the following persons are expressly forbidden or delivering- letters 

y J . -i ,, n .i or* nF "without hire or re- 

to collect, carry, or deliver any letter or letters, or to receive any letter for the purpose o ward 

carrying or delivering the same, although they shall not receive hire or reward for so doing, 
that is to say : 1. Common carriers of passengers or goods, and their drivers, servants, or 

agents ; except letters solely concerning goods in their carriages. 2. Owners and commanders 
of shins steam-boats, or other vessels passing on any rivei W canal, or to or from any port in 
, 1 V ‘ 1 the government of the East India Company, and their servants or 

the territories under the goveimneni o 

agents ; except letters solely concerning goods on board. Act AA II. lbo4, 3. 

3275. Every person who shall convey otherwise than bv the post a letter not excepted b ^«“£[ lege . 
from the said exclusive privilege shall, for every letter go conveyed, forfeit a sum not ex 

ceeding fifty rupees ; and every person who shall be in the practice of so conveying letters 

not so "excepted shall, for every week during which the practice shall be continued, forfeit a 
further sum not exceeding five hundred rupees : and every person^ who shall pertorm 
otherwise than by the post any services incidental to conveying letters from place to place, 
whether by receiving, taking up, ordering, collecting, carrying, or delivering a letter or let¬ 
ters not excepted from the said exclusive privilege, shall forfeit for every such letter a sum 
not exceeding fifty rupees; and every person who shall be in the practice ol so performing 
any such incidental services shall, for every week during which the practice shall he «.out:inued» 
forfeit a further sum not exceeding five hundred rupees: and every person "ho shall 
send a letter not excepted from the said exclusive privilege otherwise thuu by the post, or shall 
either tender or deliver a letter not so excepted in order to be sent otherwise than by the post, 
shall forfeit for every such letter a sum not exceeding fifty rupees ; and every person who shall 
be in the practice of committing any of the acts last mentioned shall, for every week during 
which the practice snail be continued, forfeit a further sum not exceeding five hundred rupees: 
and every person who shall make a collection of excepted letters for the purpose of sending 
them otherwise than by the post, shall forfeit for every such letter a sum not exceeding fifty 
rupees; and every person who shall be ill the practice of making a collection of excepted letters 
for such purpose shall forfeit, for every week during which the practice shall continue, a fur¬ 
ther sum not exceeding five hundred rupees. Every person who shall carry, receive, or 
deliver a letter, or collect letters contrary to the provisions ot section 3 ot this Vet, shall 
forfeit for every such letter a sum not, exceeding titty rupees; and every person who shall 


MINfSrflj, 



614 


OF OFFENCES AGAINST GOVERNMENT. 


<SL 


Where there is 
no banghy post. 


be in the practice of committing any of the acts last mentioned shall, for every week during 
which the practice shall be continued, forfeit a further sum not exceeding five hundred 
rupees. Act XVII. 1854, sect 4. 

► 

biTG. Y\ here there is no banghy post established on any line of road, letters, parcels, 
..nci packets, exceeding twelve tolahs, and not exceeding forty tolahs in weight, shall be 
receiver and tiansinitted by the letter post. Letters shall be charged accoi’ding to tlio scale 
m section 6, and newspapers, pamphlets, and other printed or engraved papers according 

to the scale in section 7 of this Act, as the case may be ; parcels and packets shall be 

fetters and other barged with banghy postage according to the scale in section 11 or section 12 of this Act, 

" Hie «<££*£$ 33 the case.may be, if it be certified in writing on such parcel or packet, under the full 

not exceediog forty signature and address of the sender, that it does not contain any letter or other written 
communication, or any newspaper, pamphlet, or other printed or engraved paper. If any 
” cl '“ r,ll “ atc to fal «. ari y such thing contained in such certified letter or other article si,all 
he Charged with postage according to the rates specified in section 0 or section 7 of this Act 

forty tolahs. ~ ' din o * 0lt 7 ^Iahs, and not exceeding six hundred tolahs in weight, shall be 

transmitted along any such line as banghy parcels ; but it shall be in the discretion of the 
post master or deputy post master, to whom such parcels are brought for dispatch, to 

forward them at such times and in such maimer as may be convenient. Act XVII. 1854 
sect. 15. ’ 5 


Where banghy 


parcels' andhotter , ~ o^ycr tho post master general of any presidency shall have notified in 

tl.o official gazette, that the banghy post is conveyed in the same carriage with the le tter 
post along any line of road, it shall not be lawful to send by the banghy post any letter 
° r ) Wr - ttCn coinmQ nication of less weight than twelve tolahs, or any packet of newspapers • 

rold' ^nv suTl T! 10 ^ tn0wingljr Send ^ tbe baa g h 7 POBt, along any such line of 
r /. r J 5 C1 etter > wntten communication, or newspaper enclosed in a parcel shill 
orfe.t foe every such offence , sum not exceeding 6fty rupees, and postage stall be charged 

or " e ” paper ' “ if se, “ “ i>i “ iei)r tjr tt8 w p«* 

-tsars , ** *> I**” sl “ U k “« w “Sly poet, or send, or tonder, or deliver in order to bo 

“ r ,ub “““ ! and Pdteon contravening this prohibition shall forfeit for every 
/ < 'ice a sum not exceeding two hundred rupees. Act XVII. 1854 , sect, 24 . 

men S' ^ «° VCm0r «° noral ° f India in ^uncil may make rules for the appoint- 
WtZZ?? «”+”"*** «•» - *-* direct how 

any and „e„i,y , hall , )9 givln ^ sncl, ve„d»s, and wherber an, aid l.T 

to ir . taconnt sliaii be allowed to them, and how and in what manner, and at what time 
or times such vendor, .hall keep and render their account,, and paT “b. 

any sales made by them or rP *, , t ’ \ y ovei the proceeds ot 

sect 31 re-deliver the stamps entrusted to them. Act XVII. 1854, 



3280. Government vendors of postage stamps shall be bound by such rules, and in bo ^ e d^ui°s be 
case of any wilful breach thereof, shall be liable to a penalty not exceeding two hundred 

rupees, in addition to any other proceedings to which they may be liable. Act XVII. 1854, # 
sect. 32. 

3281. Any government vendor of postage stamps, who shall be convicted of refusing ^Pwratv of^-en- 
or unnecessarily delaying, without reasonable excuse, to furnish postage stamps to any supply stamps, 
person desiring to purchase the same, and tendering in lawful currency the full value 

thereof (the stamp vendor having in his possession for sale sufficient stamps ot the descrip¬ 
tion and value required), shall be subject to a fine not exceeding one hundred rupees. 

Act XVII. 1854, sect. 33. 

3282. Any government vendor of postage stamps, convicted of taking from a purchaser of 

a higher price than the value denoted on the stamps sold, shall be deemed guilty of extor- • price ^ 

tion ; and shall be punished, on conviction, with imprisonment, with or without hard labor, noted thereby, 
for any term not exceeding six months, or to a fine not exceeding one hundred rupees, and 
shall also be liable to refund to the purchaser the whole amount proved to have been taken 
in ex ' cess whic h amount may be recovered by such purchaser before a magistrate in the 

same manner as any penalty under this Act. Act XVII. 1854, sect. 34. 

3283. If any person shall forge or counterfeit, or cause or procure to be forced oi ing stampSj &c s 
counterfeited, any die, plate, or other instrument used for the pm pose of ma’in 0 \ 

stamps; or if any person shall forge or imitate, or cause to be loiged or imitate*-, )^ 
postage stamp; or if any such person shall knowingly, and without lawful excuse (the proof 
of which excuse shall lie on the person accused), have in his possession any false, forged, or 
counterfeited die, plate, or other instrument, resembling, or intended to resemble, either 
wholly or in part, any die, plate, or instrument used for the purpose aforesaid, oi it any 
person shall stamp or mark any paper or other substance with any sucli talse, forged, or con- 
terfeit die, plate, or instrument as aforesaid; or if any person shall knowingly use, nttci, 
sell, or expose for sale, or shall knowingly, and without lawful excuse (the proof of which 
excuse shall lie on the person accused), have in his possession any paper or othci substance 
having thereon the impression of any such false, forged, or counterfeit die, plate, or o.'.ier 
instrument as aforesaid; or having thereon any counterfeit stamp resembling, or intended 
to resemble, or to be mistaken for, a postage stamp, such person sc* offending, and every 
person knowingly aiding, abetting, or assisting such person in committing any such offence, 
shall be punished with imprisonment, with or without hard labor, for a term not exceeding 
seven years, and shall also be liable to fine. Act XVII. 1854, sect. 35, cl. 1. 

3284. Any officer of police may seize and transmit to the magistrate any such forged 
or counterfeit die, plate, or other instrument, or any such forged or counterfeit postage 
stamp. ; Act XVII. 1854, sect. 35, cl. 2. 

3285. Any officer of police having power by law to search for stolen property may, searched 
subject to the provisipns under which he i3 empowered to make such search, proteed to 

search houses or other places in whieli there may be reasonable cause to suspect that these 
V \ 7 t 
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is any sncli forged or counterfeit article, and shall seize and transmit to the magistrate any 
such counterfeit article that may be found therein. Act XVII. 1854, sect. 35, cL 3. 

r>28G ‘ If "V P erson shall fraudulently remove any postage stamp from any letter or 
other thing to which such stamp shall have been affixed ; or if any person shall knowingly 
use any such stamp or stamps so fraudulently removed ; or if any person shall fraudulently 
erase or remove, from any such stamp or stamps, any writing or other matter or thin- 
thereon written or impressed, every person so offending shall forfeit a sum not exceedin- 
two hundred rupees for every such offence. Act XVII. 1854, sect. 36. 

now toto 3 ? n &" n ; 3287 ‘ The P erson t0 whoul an y letter or other article, the postage of which has not 
o°cXf d by the been P aid) shaU be de!ivered > sllaU not be bound to pay the postage if he forthwith return 
the same unopened; but, if lie open the same, he shall be bound to pay the posta-e due 
thereon. If he forthwith return the same unopened, the sender of the letter or Jacket: 
shall be bound to pay the postage thereof. If any person shall refuse to pay any posta-e 
winch he ,s legally bound to pay for any letter or other article, the same nmy be recovered 
for the use of the East India Company by any postmaster general, or by any officer in 
t large o a pos o ce yorer of a post master general, in the same manner as a fine 
may be recovered under this Act; and it shall be lawful for the officer in charge of any 
post oflice to withhold from the person so refusing, until such postage be paid, any other 
letter or packet addressed to that person, not being superscribed as on the public service 
Provided aV « f » letter or other article shall appear to the satisfaction of the post 

master of the office of dedtvery to have been maliciously sent for ii . . 1 

son to whom it is addressed} the post master of the delivery ”* aunoyin " 

postage. Act XVII. 1854, sect, 37. ? < ’ ,EC “ "“ J "” U *>» 

*** ' Vllen “1 arrives by sea at any place within tbs territories untie, tl, 
such vessel shall as speedily a, possihic, cause every latte,‘and packhon ZT jU 

vessel,,vlnch is directed to that place, and not evcopted from the cttclnsiv, priviW< , of „ 

post office, to be deh.erod ctther at the post office or to some officer of the post office ou- 

“ r "7” Z “Tl r J if , tUer ° ba '“«> “V W<T or packet directed „ any 
o. ur place, and notoscop od front the esclusiv. privilege aforesaid, the said con,candor 

it, Zl-T ffr ’T” *"*••* th °r° sl the place at which he 

and tho , ’ •“ Z “ S *° ll “ direc,i '™ >'« “V receive from snch post master, 

in respect f ' P °! * P °f maStor shal1 dlsc,,ar S e su ch commander from all 'responsibility 

obey unv < f ? ' 1 i' " \° l ® ver y commander of a vessel who shall wilfully clis- 

exceeidiii-. , in ,! !, { nQUl0lu contamed m tllls section, shall be punished with a fine not 
g y thousand rupees. Act XVII. 1854, sect. 40. 

3289. PvtM*vr 1 • 

one on board ‘ 8U J, *"°” ^ 4,16 COnmander of a vosscl in ward-bound, or any 

possession any letter note - llVl ’ ** said * mtorie8 » k » a 'vingl y have in his 

t * . , . , 1 exc?3 Pted from the privilege of the post office, after anv mrf- f 

the letters ou board the said i n i i . u an 7 P arfc 

. , 1 VCbsel shall have been sent to the post office shall r c •<. r 

every snch letter a snm no, deeding S ft y rupees, whether the fetter bZ 


Detention of lei 
ior». on board pre 

Uibiud 
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on the person of tlie offender or otherwise in his custody; and every sueli person who 
shall detain any such letter after demand made for the same by an officer of the post office, 
shall forfeit for every such letter a sum not exceeding one hundred rupees. Act XVII. 

1854, sect. 41. 

3290. For every letter delivered by the commander of any ship in conformity with Bounty money, 

the directions ot section 40 of this Act, the officer in charge of the post office shall pay to 

the said commander the sum of one anna; and the sum of one anna shall be chargeable 
as postage on such letter in addition to any other postage chargeable thereon under this Act. 

Iio\ided that no payment shall be made to the commander of any vessel on account of the 
deli\ei\ of any letter, unless the claim of such commander shall be preferred before the 
\ essel leaves the place at which the letter was delivered, or before the expiration of two 
months fioin the date of the arrival of such vessel. Provided also, that nothing contained 
in sections 40, 41, and 42 of this Act shall extend to any letter or packet conveyed by her 
majesty’s mails. Act XVII. 1854, sect. 42. 

3291. The commander of every vessel leaving any place in the said territories by Command 

sea shall receive on board of such vessel, every letter and packet which he shall be required v '-^ 

so to receive by any officer of the post office, and shall give a receipt for such letter or oah0i,1 ' i - 
packet; and every commander of a vessel who shall wilfully disobey any*- direction con¬ 
tained in this section shall be punished with a fine not exceeding one thousand rupees. 

Act XVII. 1854, sect. 43. 

o-J~. lively person who shall, for the purpose ot defrauding the post office re- Penalty for fal^o 
venues wilfully certify, by writing, on any official or other letter or packet delivered 
at any post office for conveyance by post, that which is not true in respect of such letter or 
packet, or iu respect of the whole of its contents, or shall knowingly send or deliver, or 
attempt to send or deliver for conveyance by post, any letter or packet with any such folse 
certificate thereon; and every person who shall knowingly send, or permit to bo sent by 
post, under color or pretence of an official communication, any letter, paper, writing, or other 
enclosuie of a private nature; and every person who shall aid, abet, or eonceal any of the 
offences in this section above-mentioned; shall, for every such offence, forfeit a sum not 
exceeding five hundred rupees. Act XVII. 1854, sect 47. 

3293. The government shall not be responsible for any loss or damage which may Govot«»»w not 
occur in respect of anything entrusted to the post office for conveyance; and no person rts,KmsiW * 
employed by the government in the post office department shall be responsible for any such 
loss or damage, unless that person shall cause such loss or damage, negligently, maliciously 
or fraudulently. Act XVII. 1854, sect. 49. 

3291. Whoever being in the employ of the government in the post office department for 

shall fraudulently secrete, make away with, br appropriate, any letter, parcel, or packet 
which may have been entrusted to him, or anything contained in any such letter, parcel, lciu -‘ '- ' h >- 

or packet, or shall mutilate or break open any such letter, parcel, or packet, or any l anghy ^pwt’o^«! cd 
parcel, or box, with the intention of fraudulently appropriating anything therein contained. 
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shall be punished with imprisonment, with or without hard labor, for a term not exceeding 
seven years, and shall also be liable to fine. Act XVII. 1854, sect. 50. 

ttum^Budis"' de ' 3295. It shall not be lawful for any person, unless acting by express order of the 
government, to detain, except for a criminal offence, a post office messenger, whilst carrying 
the mails, or to detain any carriage or horse upon which the mails are being carried, or on 
any pretence to open a packet in transit from one post office to another; and every person 
who shall be guilty of any of the above-mentioned offences shall be punished with a fine not 
exceeding five hundred rupees. Act XVII. 1854, sect. 51. 

Penalty for re* 3296. Every person who shall fraudulently retain, or wilfully secrete, or make away 

delivered' ? mis - w i t h, or keep, or detain, or, being required to deliver up by an officer of the post office, 

shall neglect or refuse to deliver up a post letter or other article which ought to have been 
delivered to any other person, or a post letter bag containing a letter or other article or 
packet, which shall have been sent by the post, shall be punished, on conviction before a 
magistrate, with imprisonment, with or without hard labor, for a term not exceeding two 
years, and shall also be liable to fine. Act XVII. 1854, sect. 52. 

ec^on'tho^rt of 3297. Every person employed to convey or deliver any post-bag, or any letter, parcel, 

P ersons n ^j^ loyo(J or Packet sent by post, who shall be guilty while so employed of any act of drunkenness, 
carelessness, or other misconduct, whereby the safety of any such bag, or letter, parcel, or 
packet shall be endangered; or who shall loiter or make delay in the conveyance or delivery 
of any such bag, lotter, parcel, or packet; or who shall not use proper care and diligence 
safely to convey or deliver any such bag, letter, parcel, or packet; shall bo liable to a fine 
not exceeding fifty rupees: and any person employed to deliver a letter, parcel, or packet, sent 
by tie post, who shall not duly deliver the same, shall, within a reasonable time, not ex¬ 
ceeding twenty-four hours report the fact at the post office where lie received such letter, 
parcel, or packet, and return the same; and, if any such person shall wilfully make a 
false report, lie shall be liable to a fine not exceeding fifty rupees. Act XVII. 1854, 
sect. 53. 


Penalty for era- 
bezztaraent by per- 


3298. Whoever being in tho employ of the government in the post office department, 
and bein S entrusted to receive money for postage duty or any other public purpose, shall 
fraudulently appropriate the same, shall be punished, on conviction before a magistrate, 
with imprisonment, with or without hard labor, for a terra not exceeding two years, and 
shall also be liable to fine. Act XVII. 1854, sect. 54. 

Whoever being in such employ as i3 described in section 64 shall fraudulent- 
t «ri:< on letters, iy put any \vron-j mark on any letter, parcel, or packet, or shall fraudulently alter, remove 

&c., bv persons em- r 7 

pioyt-J in iiu, post or cause to disappear, any mark or stamp which is on any letter or packet, or shall fraudu- 
lently use or place with or upon any letter or packet any stamp which shall have been re¬ 
moved from any other letter,or cover, or shrill aid, abet, or conceal auy of the above-named 
acts, shull bo punished, on conviction before a magistrate, with imprisonment, with or 
without hard labor, for a term not exceeding two years, and shall also be liable to fine. 
Act XYII. Id54, sect, 55. 
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Whoever beim? in such employ as is described in section 54, and beino- Penalty for in- 
. . . . correctly preparing 

entrusted with the preparing or keeping of any document, shall, with a fraudulent inten- documents, or o- 

. . ill creting documents 

tion prepare that document incorrectly or alter that document, or shall aid, abet, or con- by persons employ- 

ceal any of the above-named acts, or secrete or destroy that document, shall be punished, on fice. 

conviction before a magistrate, with imprisonment, with or without hard labor, for a term 

not exceeding two years, and shall also be liable to fine. Act XVII. 1854, sect 56. 

3301. Whoever being in such employ as is described in section 54, shall send by penaity'for send- 
post, or put into any post-bag, any unstamped letter, parcel, or packet upon which postage oaf charging uost- 
has not been paid or charged in the manner prescribed in this Act, intending thereby to empioyed°as a^o V c 
defraud the government of the postage on such letter, parcel, or packet, or shall aid, abet, 

or conceal, any such acts, shall be punished, on conviction before a magistrate, with impri¬ 
sonment, with or without hard labor, for a term not exceeding two years, and shall also be 
liable to fine. Act XVII. 1854, sect. 57. • 

3302. Any person, whether a European British subject or not, who shall be guilty Fines how to be 
of any offence for which, according to the provisions of this Act, he shall be liable to a fine rccovered * 
only, shall be punishable for such offence, by any justice of the peace for any of the presi¬ 
dency towns of Calcutta, Madras, and Bombay, magistrate, joint magistrate, or person 

lawfully exercising the powers of magistrate ; and any person hereby made punishable by 
a justice of the peace shall be punishable upon summary conviction. Act XVII. 1854, 
sect. 58. 


3303. N© conviction, order, or judgment of any justice of the peace shall be quashed Conviction to bo 
for error of form or procedure, but only on the merits ; and it shall not be necessary to mUy! Former ^ 
state on the face of the conviction, order, or judgment, the evidence oh which it proceeds; couvlction ' 
but the depositions taken, or a copy of them, shall be returned with the conviction, order, 
or judgment, in obedience to any writ of certiorari; and if no jurisdiction appears on the 
face of the conviction, order, or judgment, but the depositions taken supply that defect, 
the conviction, order, or judgment shall be aided by what so appears in such depositions. 

Act XVII. 1854, sect. 59. 


3304. A magistrate may refer for trial and decision any charge of an offence hereby 
made punishable by fine only to any of his assistants, or to any deputy magistrate lawfully 
appointed to exercise the powers of a covenanted assistant; and in such case every such 
assistant or deputy magistrate may exercise all the powers vested in a magistrate, subject 
to all the rules applicable to criminal cases deputed to such assistants or magistrates acting 
judicially. Act XVII. 1854, sect. 60. 


Magistrate may 
refer charge to bus 
assistant. 


3305. The local government may give general authority to anv such assistant or 
deputy magistrate to exercise, without reference by a magistrate, any of the powers which 
they are hereby rendered competent to exercise upon reference by a magistrate, subject to 
appeal to the magistrate from any conviction by such assistant or deputy magistrate w ithia 
one month from the date of the conviction. Provided that a magistrate may at any time 
call from any of his assistants, or from any deputy magistrate subordinate to him, any- case 
pending before such assistant or deputy magistrate. Act XVII. 1854, sect. 6i. 

7 u 


Government may 
authorize assistants 
nnd deputy magis¬ 
trates to Qxurtfcc 
certain powers. 


MiNisr^ 
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imea bow levied. 3306. All fines imposed under the authority of this Act, for offences punishable by 
fine only, by any justice of the peace, magistrate, joint magistrate, or person lawfully 
exercising the powers of a magistrate, or by any assistant to a magistrate or deputy magis¬ 
trate, may, m case of non-payment thereof, be levied by distress and sale of the goods 
and chattels of the offender, by warrant under the hand of any of the above-named officers ; 
and in case any such fine shall not be forthwith paid, any such officer may order the 
offender to be apprehended and detained in safe custody until the return can be conveniently 
made to such warrant of distress, unless such party shall give security to the satisfaction of 
such officer for his appearance at such place and time as shall be appointed for the return of 
the warrant of distress, and such officer may take such security by way of recognizance 
or otherwise; and if, upon the return of such warrant, it shall appear that no sufficient 
distress can be liad whereon to levy such fine, and the same shall not be forthwith paid, or 
in case it shall appear to the satisfaction of such officer by the confession of the party or 
otherwise, that he has not sufficient goods and chattels whereupon such fine or sum of money 
could be levied if a warrant of distress were issued, any such officer, by warrant under his 

no lm 4Scnt Cn ^ ,nay commit tIie Wilder to prison, there to be imprisoned only, or to be imprisoned 
tress, dec. and kept to hard labor, according to the discretion of such officer, for any term not 

exceeding two calendar months where the amount of the fine shall not exceed fifty rupees l 
and for any term not exceeding four calendar months, where the amount shall not exceed 
one hundred rupees; and for any term not exceeding six calendar months in any other case; 
the commitment to be determinable in each of the cases aforesaid on payment of the amount. 
Act XVII. 1854, sect. 62. * 

, c,° f fiuC9 33 ° 7 ’ A Share not cxoeedin S one of every fine imposed and recovered under 

tins Act may be awarded to the informer. Act XVII. 1854, sect. 63. 

to’Ie tnk^Twhh! proceedings shall be taken for the recovery of any such fine without an 

ort certain order of government, or an order in writing of the director general of the post office, or of 
a post master general. Act XVII. 1854, sect. 64. 


3309 - If an y servant <> f the East India Company, who shall be employed by the said 
ras&s Compaijjr in the post office department, or shall be appointed a vendor of postage stamps or 
entrusted by the said Company or any of the said local governments with the s°ale of postage 
stamps within the dominions of any foreign prince or state in alliance with the sail 
Company, m which a post shall be established by the said Company, shall, within the dominions 
ot such prince or state, commit any act hereby prohibited, or omit to do any act hereby 
3 eqiurod to be done by any person similarly employed, appointed, or entrusted as aforesaid 
wit in the territories under the government of the said Company, such servant of the said 
Company shall be guilty of an offence; arid, on conviction thereof, shall be punished in tho 
san V nitUmcr if such act had been done or omitted within the said last-mentioned 
territoi ie D , an every such person may be tried, convicted, and punished either bv fine 
otherwise, Recording to the nature of the offence, by any court or officer duly empowe 9 1 h 
the governor general of India in council to take cognizance of offences committed in C 1 
dominions by servants of the East India Company, or by any court or magistrate, or other 


BOOK IV.-CHAPTER III.-POST OFFICE LAWS. 


651 


competent officer, in any part of the territories with in the government of the East India 
Company, in the same manner as if the offence had been committed in such part of the 
said territories. Act XVII. 1854, sect. 65. 

3310. The word “ magistrate” in this act shall include joint magistrates and persons interpretation, 
lawfully exercising the powers of magistrates, and the w'ord “ fine” shall include a penalty 
or forfeiture, or a sum of money due upon a forfeited recognizance. Act XVII. 1854, 
sect. 66. 

ooll. It shall be lawful for the governor general of India in council to frame rules for District daks, 
the management of all or any zumeendaree, thana, or other district daks, and to declare, 
fiom time to time, what portions of this Act shall be applicable to such daks and to persons 
employed in connexion therewith. Act XVII. 1854, sect. 70. 

o312. Letters which individuals adcjress on their private affairs to any government Letters address- 
officer must be sent pre-paid by stamps; and this rule is to be understood to include letters ^'rsoa'privatT’nf- 
transmitting bills of exchange, promissory notes, receipts, government securities, &c., to any 
public officer. When public officers ♦rite letters on such subjects to individuals, they are ^ oJ 
to subscribe on the envelopes, with their official signatures, the words bearing postage.” to be marked 
Govt Order India, August 12, 1854, rule 35. 


CHAPTER IV. 

OF OFFENCES AGAINST THE LAWS RELATING TO RAIL WAVS. 

3313. No person shall enter any carriage used on any such railway, for the purpose of Faros to bo pre¬ 
travelling therein, without having first paid his fare, and obtained a ticket Every person paid * 
desirous of travelling on such railway shall, upon payment of his fare, be furnished with a 

ticket, specifying the class of carriage and the distance for which the fare lias been paid, and 
shall, when required, show his ticket to any servant of the said company duly authorized to ex¬ 
amine the same, and shall deliver up such ticket upon demand, to any of the company’s 
servants duly authorized to collect tickets. Any person not producing or delivering up his Pa-«engo r tickets 
ticket, as aforesaid, shall be liable to pay the fare froih the place whence the train originally demand' 0 ” up ° n 
started, unless lie can prove that he has travelled a Ions distance only, in which case he 
shall be liable to pay the fare only from the place wheuee he has travelled. Act XVIII PeDalt y- 

1854, sect. 1. 

3314. At the intermediate stations, the fares shall be deemed to be accepted, and 
the tickets furnished, only upon condition that there be room in the train for which the 

tickets shall be furnished. In case there shall not be room for all the passengers to ^"' becon,h ' 
whom tickets shall have been furnished, those who shall havo obtained tickets for the 
longest distance shall have the preference ; and those who shall have obtained tickets for 
the same distance shall have the preference according to the order in which they shall have 
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received their tickets. Provided that all officers and troops of her majesty, or of the East 
India Company, on duty, and all other persons on the business of the East India Company 
■who, by virtue of any contract with the East India Company, shall be entitled to be conveyed 
on such railway in preference to, or in priority over the public, shall be entitled to such 
preference and priority without reference to the distance for which, or the order in which, 
they shall have received their tickets. Act XVIII. 1854, sect. 2. 

fraua nalty f ° r 3315, Any P erson defraud or attempt to defraud any such railway company, 

by travelling, or attempting to travel, upon such railway, without having previously paid his 
fare; or by riding in or upon a carriage of a higher class than that for which he shall have 
paid his fare; or by continuing his journey in or upon any of the carriages of the company 
beyond the place for which he shall have paid his fare, without previously paying the fare 
for the additional distance, and with intent to avoid payment thereof; or who shall knowing¬ 
ly and wilfully refuse or neglect, on arriving at the point to which lie shall have paid Ids 
fare, to quit such carriage; or who shall, in any other manner whatever, attempt to evade 
tbe payment of his fare, shall be liable to a fine not exceeding fifty rupees for each offence 
Act XVIII. 1854, sect. 3. 

tSJuSf . 3316, Any P ass enger, who shall get into or upon, or attempt to get into or upon, or shall 
quit or attempt to quit any carriage upon any such railway, while such carriage is in motion; or 
or riding on tho ^ ho shall lido or attempt to ride upon any such railway, on the steps, or any other partof a car¬ 
riage, except on those parts which are intended for the accommodation of passengers, shall 
be liable to a fine not exceeding twenty rupees for each offence. Act XVIII. 1854° sect. 4 

Vine for riding 331/. Any person other than the engine-man, and fire-man, and assistant fire man if 

O* luggage-van. any, who. without the special licence of tbe superintendent oi' locomotives, sliall ride or at- 
tempt to ride upon any locomotive engine or tender upon any such railway; and any person 
other than tbe guard or breaksmen, who, without such licence as aforesaid, shall ride or 
attempt to ride upon such railway, in or upon any luggage-van or goods-waggon, or other 
vehicle not appropriated to the carriage of passengers, shall be liable to a fine not exceeding 
twenty rupees for each offence. Act XVIII. 1854, sect. 5. 

poking prohi. 3318. If any person shall smoke, either on tho premises, or in or upon any of tho 
carriages belonging to any such railway company except in places or carriages which may 
be specially provided for the purpose, he shall be liable to a fmo not exceeding twenty 
rupees for each offence; and, if any person persist in infringing this regulation after being 
warned to desist by any of the servants of tho company, such person, in addition to incur- 
iing the liability above-mentioned, may be removed by any of the servants of the company 

fio.n any such carriage, and from the premises of the company, and shall forfeit his fare- 
Act XVIII, 1854, sect. 6. 

• 3319 ' Any P mofl wll ° shall be in a state of intoxication, or shall commit any 

nuisance or act of indecency in any railway carriage, or upon any part of the premises of 
any such railway company; or who shall wilfully and without lawful excuse interfere with 
the com fold of any passenger on sncli railway; shall bo liable to a fine not exceeding twenty 
rupees; and in addition to such liability the offender may be removed by any of°the ser- 
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vants of the company from any such carriage, and also from the premises of the company, 
and shall forfeit his fare. Act XVIII. 1854, sect. 7. 

3320. If any special carriage, or portion of a carriage, or any private room or apart- Penally for en- 
ment, shall be provided by any such railway company for the exclusive use of females, any orTJ^ 16 r °° m 
male person, who without lawful excuse shall enter such carriage, or portion of a carriage, 

or any such room or apartment, knowing the same to be exclusively appropriated as afore¬ 
said, or shall remain therein after having been informed of its exclusive appropriation, shall 
be liable to a fine not exceeding one hundred rupees, and may be removed therefrom, and 
also from the premises of the company, by any of the servants of the company, and shall 
forfeit his fare. Act XVIII. 1854, sect. 8. 

3321. If any person shall fail to pay on demand any sum due to any such railway Power of rail- 
company for the conveyance of any goods, it shall be lawful for the company to detain all detain goods ' t0 
or any part of such goods, or, if the same shall have been removed from the premises of 

the company, any other goods of such person which shall then be on their premises, or shall 
thereafter come into their possession; and also to sell by public auction sufficient of such 
goods to realize tbe sum payable as aforesaid, and all charges and expense^ ,of such det ention 
and sale, and out of the proceeds of the sale, to retain the sum so payable, together with the 
charges and expenses aforesaid, rendering the overplus, if any, of the money arising by such 
sale, and such of the goods as shall remain unsold, to the person entitled thereto; or tho 
company may recover any such sum by action at law. Act XVIII. 1854, sect. 12. 

3322. The owner or person having the care of any goods which shall have been car- Written account 
ried upon any such railway, or shall be brought on to the premises of any such railway en on demand/ 
company for the purpose of being carried on their railway, shall, on demand by any servant 

of the company appointed to receive goods to be carried on that part of the railway on 
which such goods shall have been carried, or shall be about to be carried, deliver to such 
servant an exact account in writing signed by him of the number or quantity and description 
of such goods. Act XVIII. 1854, sect. 13. 

3323. If any such owner or person as aforesaid shall wilfully fail to give such account Penalty for false 
to such servant of the company, or if he shall wilfully give a false account thereof, lie shall, G ‘ Cuu ^. 

for every such offence, be liable to a fine not exceeding fifty rupees for every ton of goods, 
or for any parcel exceeding one hundred weight; and to a fine not exceeding twenty rupees 
for any quantity of goods less than a ton or for any parcel less than one hundred weight. 

Act XVIII. 1854, sect. 14. 

3324. No person shall carry upon any such railway any dangerous goods, or be enti- CaitiagoofgooUe 
tied to require any such railway company to carry upon such railway any luggage J^^ erous 

or goods, which, in the judgment of the company or any of their servants, shall be of a 
dangerous nature; and if any person shall carry upon such railway any dangerous goods, 
or shall deliver to such railway company any such goods for the purpose of being carried 
upon such railway, without distinctly marking their nature on the outside of the pack¬ 
age containing the same,, or otherwise giving notice in writing of the nature thereof to 
the book-keeper or other servant of the Company to whom the same shall bo delivered for tho 

\ 7 w 
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purpose of being so carried, he shall be liable to a fine not exceeding two hundred rupees 
for every such offence; and it shall be lawful for any such company or any of their servants 
to refuse to carry any luggage or parcel that they may suspect to contain goods of a danger¬ 
ous nature, and to require the same to be opened to ascertain the fact previously to carrying 
the same; and in case any such luggage or parcel shall be received by the company for the 
purpose of being carried on the railway, it shall be lawful for the company or any of their 
servants to stop the transit thereof, until they shall be satisfied as to the nature of the con¬ 
tents of the baggage or parcel. Act XVIII. 1854, sect. 15. 

Penalty fop ob- 3325. Any person who shall wilfully obstruct or impede any officer or servant of the 
stractmg servant in company in t he discharge of his duty on such railway, or any of the works, stations, or 
premises connected therewith, shall be liable to a fine not exceeding fifty rupees. 
Act XVIII. 1854, sect. 16. 
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3326. Any petson who shall trespass upon any such railway, or upon any of the lands, 
stations, or other premises belonging to the company, shall be liable to a fine not exceeding 
twenty rupees; and if any such person shall refuse to leave such railway or premises on being 
requested to do so by any officer or servant of the company, or by any other person on 
behalf of the company, he shall be liable to a fine not exceeding fifty rupees, and may be 
immediately removed from such railway or premises by such officer, servant, or other per¬ 
son as aforesaid. Act XVIII. 1854, sect. 17. 


»£££*& 3327 ‘ Auy P ? B ° n Wb ° 8haU wllfull y »de, lead, or drive upon or across any such 

:-r acrv** railway, railway any animal, except in directly crossing the said railway at any road or place 

appointed for that purpose, at a time at which he shall be lawfully authorized so to do, 
shall be liable to a fine not exceeding fifty rupees for each offence. Act XVIII. 1854* 
sect. 18. ’ 

railway crosses 3328. If the railway cross any public carriage road on a level, the railway company 

shall erect, and at all times maintain good and efficient gates, either across the railway, or 
aeioss the road on each side of the railway where the same shall communicate with the 
road, and shall employ proper persons to open and shut such gates; if such gates be across 
the road, they shall be kept constantly closed, except during the time when horses, cattle, 
carts, or carriages passing along the same shall have to cross the railway, and the gates 
shall be of such dimensions and so constructed as when closed to fence in the railway, and pre- 
• an* cattle or horses passing along the road from entering upon the railway. If the gates be 
•ross the railway they shall be kept closed, except when engines or carriages passing along 
the railway shall have occasion to cross the road, and shall be of such dimensions and so 
constructed as when open to fence in the railway, and prevent cattle, carriages, or passen- 
Frovuo. gers from entering up 0 u the railway. Provided that it shall be lawful for the local <mvern- 

ment in any case to order that the gates shall be across the road or across the railway aa 
the government may think fit, and in such case the gates shall be erected, maintained, and 
Penidty ' closfetl accordingly. If any railway company shall wilfully fail to comply with the provi- 

Sion of tins section, they shall forfeit a sum not exceeding two hundred rupees for each 
offence ; and aDy magistrate or justice of tho peace may, in case any such gates be not 
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erected or maintained, order the company to erect and maintain the same within a time to 
be specified in the order; and, in case of wilful failure on the part of the railway company 
to comply with such order, they shall be liable to a fine not exceeding two hundred rupees 
for every day that they shall wilfully fail so to do. Act XVIII. 1854, section 19. 

3329. Every such railway company shall be bound to erect and maintain good and Railway to be 

sufficient fences on each side of their railway; or, failing therein, shall be liable to a fine forgot fencing* 7 

not exceeding fifty rupees for every offence ; and it shall be lawful for a magistrate or 

justice oi the peace to order the company to erect or repair any such fence within a time 
to be specified in the order, and, upon failure of the company to comply with such order, they 
shall be liable to a fine not exceeding fifty rupees for every day that they fail so to do. 

Act XVIII. 1854, sect. 20. 

3330. The owner of any animal which shall trespass or stray upon any such railway, cr ^ ab i | 1 n i [ l yo {?^ n " 
or upon any lands belonging to such railway company, except for want of the erection or passing, 
maintenance of any fence or gate which the company is bound to erect and maintain, shall 

be liable to a fine not exceeding ten rupees for each animal ; and it shall be lawful for the 

company, or any of their servants, to take or drive every animal which shall be found so 

trespassing to the nearest police station, there to be detained until the highest amount of 
fine incurred by such trespass and the expense of feeding and keeping the inimal be paid, 
or until a magistrate shall otherwise order. A magistrate may, upon proof of the trespass, 
cause such animal to be sold by public auction, and the proceeds of the sale, after deducting 
therefrom such fine, or such a sum, not exceeding ten rupees for each animal, as the magis¬ 
trate shall award to be paid in lieu of the fine to which the owner is hereby made liable, 
and such further sum as the magistrate shall order to be paid for the expenses of detaining, 
feeding, and selling such animal, shall be returned to the owner of the animal on demand. 

Act XVIII. 1854, sect. 21. 

3331. Any person who shall unlawfully and wilfully remove or deface the number 
plates, or remove or extinguish any lamp, on any carriage belonging to any such railway 
company; or shall wilfully or negligently damage or injure any carriage, engine, waggon, 
truck, warehouse, building, machine, fence, or any other matter or thing belonging to such 
railway company, shall be liable to a fine not exceeding fifty rupee.'. Act XVIII. 1854, 
sect. 22. 

3332. If any person for whose use or accommodation any gate shall have been set up 
by any such railway company on either side of such railway, or any other person, shall 
open such gate, or pass or attempt to pass, or drive or attempt to drive any carriage, cattle, 
or other animal or thing across the said railway at a time when any engimTor train 
approaching along the same shall be in sight ; or shall at any time omit to shut and fasten 
such gate, as soon as he and any carriage, cattle, or other animal or thing under his charge 
shall have; passed through the same; he shall be liable to a fine not exceeding fifty rupees. 

Act XVIII. 1854, sect. 23. 

3333. If any perspn shall commit any offence hereby made punishable by fine, and 
the name and address of such person shall be unknown, or there be reason to believe that 


Penalty for inju¬ 
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the offender will abscond, any officer or servant of the company, or any police officer, or other 
person whom such officer or servant may call to his aid, may, without any warrant or written 
authority, lawfully apprehend and detain such offender until he can be taken before a 
magistrate or other officer having jurisdiction over the offence, or shall give sufficient 
security for his appearance before such magistrate or other officer, or shall be otherwise 
discharged by due course of law. Act XVIII. 1854, sect. 24. 

fufacfor omission 3334. Whoever shall wilfully do any act, or shall wilfully omit to do what he is 
endangering a pas- legally bound to do, intending by such act or omission to cause, or knowing that he is thereby 

senger-. ... . ° J 

likely to cause, the safety of any person travelling or being upon any such railway to be 
endangered, shall be liable to be transported beyond sea for the term of his life, or to 
be imprisoned, with or without hard labor, for any term not exceeding seven years. 

Act XVIII. 1854, sect. 25. 

Pcnaitv for vAi- 3335. If any officer or servant of such railway company shall wilfully do any act 
which he is legally prohibited from doing, or shall wilfully or negligently omit to do what 
be is legally bound to do, and if, in consequence of such act or omission, the safety of any 
person travelling or being upon such railway shall be endangered, such officer or servant 
shall be liable to be imprisoned, with or without hard labor, for any term not exceeding 
three years, or to fine, or to both. Act XVIII. 1854, sect. 26. 

kenw 1 ? OT 01 breach 3336 ‘ Any officcr or servant such railway company, who shall be in a state of 
of duty by railway intoxication whilst actually employed upon the railway, or any of the works connected 
therewith, in the discharge of any duty; and any officer or servant of snch company, who 
negligently shall omit to perform his duty, or shall perform the same in an improper 
manner, shall be liable to a fine not exceeding fifty rupees ; and if the duty in any 
of the cases in this section above-mentioned be such, that the omission or negligent per¬ 
formance thereof would be likely to endanger the safety of any person travelling or heinc? 
upon such ra 1 way, such officer or servant shall, on conviction before a magistrate, be liable 
to imprisonment, with or without hard labor, for a term not exceeding one year, or to 
fine, or both. Act XVIII. 1854, sect. 27. 

i\ m-uv for au act 3337. If any person shall rashly or negligently, and without lawful excuse, do anv 
act which shall be likely to endanger the safety of any person travelling or being upon such 
railway, he shall, upon conviction before a magistrate, be liable to imprisonment, with or 
without hard labor, for a term not exceeding one year, or to a fine, or to both. Act XVIII. 

1854, sect 28 .' 

Hole of construe* 333 *** In the construction of this Act, every officer and servant of such railway 
t u of tuis Act. company ahull be deemed to be legally bound to do every thing necessary for, or conducive to, 
the safety of the public, which lie shall be required to do by any regulation which shall be 
made by the company, and allowed by the governor general of India in council, and of 
which regulation such officer or servant shall have notice ; and every such officer and 
servant shall be deemed to be legally prohibited from doing every act which shall be likely 
to cause danger, and which by any such regulation ho shall bo prohibited from doing; 
and every person employed by or on behalf of such railway company to do any act 
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upon the railway shall be deemed to be a servant of the company. Act XVIII. 1854, 
sect. 29. 


3339. Any person, whether a European British subject or not, who shall be guilty Jurisdiction of 
of any offence, for which, according to the provisions of this Act, he shall be liable to a fine ^ gISLratc? 
only, shall be punishable for such offence by any justice of the peace for any of the presi¬ 
dency towns of Calcutta, Madras, and Bombay, magistrate, joint magistrate, or person law¬ 
fully exercising the powers of a magistrate, whether the offence shall have been committed 
within the local limits of the jurisdiction of such officer or not, and any person hereby made 
punishable by a justice of the peace, shall be punishable upon summary conviction. 


Act XVIII. 1854, sect. 30. 

3340. No conviction, order, or judgment of any justice of the peace shall be quashed Conviction to be 
p n , quashed on merits 

ior error of form or procedure, but only on the merits; and it shall not be necessary to only; form of con¬ 
state on the face of the conviction, order, or judgment, the evidence on which it proceeds; 
but the depositions taken, or a copy of them, shall be returned with the conviction, order, or 


judgment, in obedience to any writ of certiorari ; and if no jurisdiction appears on the face 
of the conviction, order, or judgment, but the depositions taken supply that defect, the 
conviction, order, or judgment shall be aided by what so appears in such deposition. 
Act XVIII. 1854, sect. 31. 


3341. A magistrate may refer for trial and decision any charge of an offence hereby "JJg 

made punishable by fine only to any of his assistants, or to any deputy magistrate lawfully assistant or depu- 
appointed to exercise the powers of a covenanted assistant, and in such case every such 
assistant, or deputy magistrate, may exercise all the powers vested in a magistrate, subject 
to all the rules applicable to criminal cases deputed to such assistant or deputy magistrate 
acting judicially. Act XVIII. 1854, sect. 32. 


3342. The local government may give general authority to any such assistant or de- Local trovom- 

puty magistrate to exercise, without reference by a magistrate, any of the powers which *^2^®***^ 

they are hereby rendered competent to exercise upon reference by a magistrate, subject to with “ 

appeal to the magistrate from any conviction by such assistant or deputy magistrate, within 

one month from the date of conviction. Provided that a magistrate may at any time call proviso, 
from any of his assistants, or from any deputy magistrate subordinate to him, any case 
pending before such assistant or deputy magistrate. XVIII. 1854, sect. 33. 

3343. All fines imposed under the authority of this Act for offences punishable by fine Fines how to bo 
only by any justice of the peace, magistrate, joint magistrate, or person lawfully exercising wcoveret1 ' 

the powers of a magistrate, or by any assistant to a magistrate, or deputy magistrate, may, 
in case of non-payment thereof, be levied by distress and sale of the goods and chattels 
of the offender, by warrant under the hand of any of the abovenamed officers; and in case 
any such fine shall not be forthwith paid, any such officer may order the offender to be 
apprehended and detained in safe custody until the return can be conveniently made to such 
warrant of distress, unless the offender shall give security to the satisfaction of such officer 
for his appearance at su<$h place and time as shall be appointed for the return of the warrant 
of distress, and such officer may take such security by way of recognizance or otherwise; 
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and., if upon the return of such warrant it shall appear that no sufficient distress can be had 
v/hereon to levy such fine* and the same shall not be forthwith paid, or in case it shall appear to 
the satisfaction of such officer by the confession of the^offender or otherwise, that he has not 
sufficient goods and chattels whereupon such line or sum of money could be levied if a war¬ 
rant of distress were issued, any such officer may, by warrant under his hand, commit the 
offender to prison, there to be imprisoned only, or to be imprisoned and kept to hard labor, 
according to the discretion of such officer, for any term not exceeding two calendar months 
when the amount of the fine shall not exceed fifty rupees, and for any term not exceeding 
four calendar months when the amount shall not exceed one hundred rupees, and for any 
term not exceeding six calendar months in any other case, the commitment to be de¬ 
terminable in each of the cases aforesaid on payment of the amount. Act XVIII. 1854, 
sect 34. 



JSSE* by w * 3344 - Pa >’ ment of any fare to whicli any passenger not producing or delivering up his 
ticket sba11 be liabIe under section 1 of this Act, may be enforced in the same manner as 
any fine imposed by this Act. Act XVIII. 1854, sect. 36. 

offuuders.‘ cns ' 0n ° f 3345. Every person who shall be guilty of any offence mentioned in sections 25, 26, 
27, and 28, of this Act, may be lawfully apprehended without any warrant or written 
authority, by any servant or officer of the company, or by any other person whom such 
officer or servant shall call to his aid, or by any police officer of such grade, as shall by any 
law in force for the time being lie entrusted in any case with the power of arrest without a 
warrant; and every person so apprehended shaU,>ith all convenient despatch, be carried and 
conveyed before a magistrate or justice of the peace, or other officer lawfully authorized to 
punish the offender or to commit him for trial. Act XVIII. 1854, sect. 37. 

3346. In the construction of this Act, unless where a contrary intention appears from 
the context, the word " magistrate” shall include a joint magistrate, and any person lawfully 
exercising the powers of a magistrate; words in the singular number shall include the plural; 
words in the plural shall include the singular; and words in the masculine gender shall 
include the feminine; and the word « fine” shall include a sum of money due upon a forfeited 
recognizance. Act XVIII. 1854, sect. 38. 

3147. Every railway within the said territories, used for the public conveyance of 
pas.i(n n i i„ ol goods, ahull, uniiI the contrary be proved, bo presumed to be a railway within 
the meaning of this Act, and every company to whom any such railway shall belong, shall, 
until the contrary he proved, be presumed to be a railway company within the meaning of 
tins Act. Act XVIII. 1854, sect. 40. 


Penalty for omit¬ 
ting to report ac¬ 
cident. 


govern - 

went may require 
* **turn of acci* 


••>-48. Every such railway company shall, within forty-eight hours after the occnr- 
rence upon the railway belonging to such company of any accident attended with serious 
peisona. uijuiy,grve notice thereof to the local government; and if' any such comnanv omit 
to give such notice, they shall forfeit the sum of fifty rupees for every day durum which the 
omission to give the same shall continue. Act XVIII. 1854, sect. 41. 

3349. r I he local government may order and direct any such railway company to make 
up and deliver to them a return of serious accidents occurring in the course of the public 
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traffic upon the railway belonging to such company, whether attended with personal injury 
or not, in such form and manner as the government shall deem necessary and require for 
their information, with a view to the public safety; and if any such returns shall not be so 
delivered within fourteen days after the same shall have been required, every such company 
shall forfeit the sum of fifty rupees for every day during which the said company shall neglect 
to deliver the same. Act XVIII. 1854, sect. 42. 


CHAPTER V. 

S' • 

OF OFFENCES AGAINST THE LAWS RELATING TO ELECTRIC 

TELEGRAPHS. 

3350. Within the territories in the possession and under the government of the East The E. I. Com- 
India Company, the said East India Company shall have the exclusive privilege of establish- I 

ing lines of electric telegraph. Provided that the governor general of India in council SjE’H&ta. 
may grant a license to any person t or company to establish a line of electric telegraph Proviso, 
within any part of such territories, which license shall he revocable on the breach of any 
of the conditions therein contained. Act XXXIV. 1854, sect. 1. 

3351. Whoever shall, otherwise than under a license duly granted as aforesaid, Penalties fop es- 
establish, or after revocation of such license maintain, a line of electric telegraph within the taining unautho- 
said territories, shall be liable to a fine not exceeding one thousand rupees, and for every T ^^ ect£ic tde ‘ 
week during which such line shall bo maintained shall be liable to a further fine not exceed¬ 
ing five hundred rupees. Act XXXIV. 1854, ?ect. 2. 

3352. Whoever shall use a line of electric telegraph, knowing or having reason to Penalty for using 
believe that it is an unlicensed line, for the purpose of sending or receiving messages, or shall Se^piS? such 
perform any service incidental thereto, shall, for every suoli offence, bo liaWo to a fine not 

exceeding fifty rupees. Act XXXIV. 1854, sect 3. 

3353. The governor general of India in council may, on the occurrence of any Governmentm ay 
public emergency, take temporary possession of any line of electric telegraph established 

under license within the said territories. Act XXXIV. 1854, sect. 4. bUfihed by licuoso. 

3354. Any railway company, on being required so to do by the governor general Government may 

of India in council, shall permit the government to establish upon the land of sijLch company ^ISESj 

adjoining the line of railway a line of electric telegraph, and shall give every reasonable 

facility for establishing and using the earn©* Act XXXIV. 1854, sect. 5. 

3355. The governor general of India in council may from time to time frame rules Governor gono* 
for the conduct of electric telegraphs established by government not inconsistent with this Slmo 

Act, and therein prescribe the regulations, conditions, and restrictions according to which all 
messages and signals shall be transmitted. Act XXXIV. 1854, sect. 6. 



misr#y 



Government not 
responsible for loss 
or damage. 


No person to in¬ 
trude into a tele¬ 
graph office. 


/ 

3356. The government shall not be responsible for any loss or damage which may 
occur in consequence of any person employed by the government in the electric telegraph 
department failing to transmit with accuracy any message entrusted to him for transmission . 
and no such person shall be responsible for any such loss or damage, unless he shall cause 
the same negligently, maliciously, or fraudulently. Act XXXIV. 1854, sect. 7. 

3357. Whoever shall without permission enter into a government telegraph office, 
or shall refuse to quit the same on being requested to do so by any officer or servant employed 
therein, or shall wilfully obstruct or impede any such officer or servant in the performance 
of his duty, shall be liable to a fine not exceeding one hundred rupees. Act XXXIV. 1854, 
sect. 8. 


ti 0 g C ^ tl i2 e forcu<> 3358 - Whoever shall wilfully cause or attempt to cause any interruption to the trans¬ 
mission of signals along a lino of electric telegraph established by the government, by cut¬ 
ting or injuring the wire, or by injuring any portion of the line, or any instrument or 
apparatus, or by any other means, shall be liable to be imprisoned, with or without hard 
labor, for a term not exceeding two years, or to fine, or to both. Act XXXIV. 1854, 
sect. 9. 


&c. ’ J Z359. Whoever shall wilfully or negligently damage or injure any post or any portion 
of the line of such electric telegraph, shall be liable to a fine not exceeding fifty rupees 
Act XXXIV. 1854, sect. 10. ° * 


Penalties for 
fraudulently omit¬ 
ting messages or 
for disclosing se¬ 
cret messages. 


3360 Whoever being in the employ of the government in the electric telegraph 
department, shall fraudulently or maliciously secrete, make away with, alter or omit to 
transmit any message which he may have received for transmission, or shall fraudulently or 
maliciously disclose any message so received by him and directed to be kept secret, shall be 
liable to be imprisoned, with or without hard labor, for a term not exceeding two* yea - ° 
to fine, or to both. Act XXXIV. 1854, sect. 11. ° S> ° r 


Penalty for mis- 3301. Whoever being in such employ shall be guilty of any act of drunkenness, 
carelessness, or other misconduct, whereby the transmission or delivery of any message? shall 
be endangered, or who shall loiter or make delay in the transmission or delivery °of any 
message, shall be liable to a fine not exceeding one hundred rupees. Act XXXIV 1854 
sect, 12. ’ 5 


Penalty for send¬ 
ing messages 
without payment to 
government. 


Penalties for 
transrotasioti of fa¬ 
bricated messages. 


Jurisdiction. 


3362. Whoever being in such employ shall transmit by the electric telegraph any 
message upon which the prescribed charge has not been paid, intending thereby to defraud 
ie government, shall be liable to be imprisoned, with or without hard labor, for a term not 
° 1 v0 FMb or to fine, or to both. Act XXXIV. 1854, sect. 13. 

<3u3. Whoever shall fraudulently or maliciously transmit or cause to be transmitted 
y an t metric telegraph established by government- a message which he knows to be false 
or fabricated, shall be liable to be imprisoned, with or without hard labor, for a term not 
exceeding two year?, or to fine, or both. Act XXXIV. 1854, sect. 14. 

3364 Any person not being a European British subject, who shall, beyond the local 
limits of the jurisdiction of her majesty’s supreme court of judicature, commit any of 
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the offences mentioned in sections 9,11, 13, and 14 of this Act, shall be punishable 
upon conviction by magistrate within whose jurisdiction the offence shall be committed. 

Act XXXIV. 1854, sect. 15. 

3365. Any person, whether a European British subject' or not, who shall be guilty Finos how to be 
of any oflence for which, according to the provisions of this Act, he shall be liable to a fine reccnered ‘ 
only, shall be punishable for such offence by any justice of the peace for any of the 

presidency towns of Calcutta, Madras, and Bombay, or for any of the settlements of Prince 
of W ales’ Island, Singapore, and Malacca, magistrate, joint magistrate, or person lawfully 
exercising the powers of magistrate, within whose jurisdiction the offence shall be committed; 
and any person hereby made punishable by a justice of the peace shall be punishable upon 
summary conviction. Act XXXIV. 1854, sect. 16. 

3366. No conviction, order, or judgment of any justice of the peace shall be quashed Conviction to h 
for error of form or procedure, but only on the merits ; and it shall not be necessary to only'^form of con¬ 
state on the face of the conviction, order, or judgment, the evidence on 'which it proceeds: victipn? &c *. 
but the depositions taken, or a copy of them, shall be returned with the conviction, order. 

or judgment, in obedience to any writ of certiorari ; and, if no jurisdiction appears on the 
face of the conviction, order, or judgment, but the depositions taken supply that defect, 
the conviction, order, or judgment shall be aided by what so appears in such depositions. • 

Act XXXIV. 1854, sect 17. 

3367. A magistrate may refer for trial and decision any charge of an offence hereby Magistrate mu. 
made punishable by fine only, to any of his assistants, or to any deputy magistrate lawfully ^ktants ? ° to * 
appointed to exercise the powers of a covenanted assistant; and in such case every such 

assistant or deputy magistrate may exercise all the powers vested in a magistrate, subject 
to all* the rules applicable to criminal cases deputed to such assistants or deputy magistrates 
acting judicially. Act XXXIV. 1854, sect. 18. 


3368. The local government may give general authority to any such assistant or Government m- 

deputy magistrate to exercise, without reference by a magistrate, any of the powers which assi5lui,: 

they are hereby rendered competent to exercise upon reference by a magistrate, subject to to exercise 

appeal to the magistrate from any conviction by such assistant, or deputy magistrate, ctriam pimcia - 

within one month from the date of the conviction. Provided that a magistrate may at 
any time call from any of his assistants, or from any deputy magistrate subordinate to 
him, any case pending before such assistant or deputy magistrate. Act XXXIV. 1854. 
seet. 19. 


3369. All fines imposed under the authority of this Act, for offences punishable by Mn« ho* to v, 
fine only, by any justice of the peace, magistrate, joint magistrate, or person lawfully oxer- tevic<i ‘ 
vising the powers of a magistrate, or by any assistant to a magistrate, or deputy magistrate, 
may, in case of non-payment thereof, be h vied by distress and sale of the goods and chattels 
of the offender, by warrant under the hand of any of the above-named officers ; and in case 
any such fine shall not be forthwith paid, any such officer may order the offender to be 
apprehended aud detained in safe custody until the return can bo conveniently made to 
such warrant' of distress, unless sucli party shall give security to the satisfaction of such 
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officer for liis appearance at such place and time as shall be appointed for the return of the 
warrant of distress, and such officer may take such security by way of recognizance or other-’ 
>» i»e , and if, upon the return of such warrant, it shall appear that no sufficient distress can 
be had whereon to levy such fine, and the same shall not he forthwith paid, or in case it 
shall appear to the satisfaction of such officer, by the confession of the party or otherwise, 
that he has not sufficient goods and chattels whereupon such fine or sum of money could 
be levied if a warrant of distress were issued, any such officer by warrant under his hand 

Ira risonment if C ° mmit th ® offender to P rison > there to be im prisoned only, or to be imprisoned and 
no "Sent fe- ke P t to hard labor, according to the discretion of such officer, for any term not exceed in^ 
two calendar months where the amount of the fine shall not exceed fifty rupees, aud for an' 
term not exceeding four calendar months where the amount shall not exceed one hundred 
rupees, and for any term not exceeding six calendar months in any other case; the com 

7 .Tv?,v in of the “*» aforesaid on payment of tie amount. 

Act aaaIV. 18o 4, sect. 20, 


i-h servants of the ^ an ^ sen ant India Company, employed in the electric teleoraph 

p< 4 ( epartment Wltllin tbe domin ions of any foreign prince or state in alliance with the° said 

<f>®pany, in which an electric telegraph is established by the said Company, shall, within 
territory. the dom.mons of such prince or state, commit any act hereby prohibited, or omit to do any 

act hereby required to be done by any person similarly employed within the territories 
under the government of the said Company, such servant of the said Company shall be 
guilty of an offence, and on conviction thereof shall bo punished in the same manner as if 
such act had been done or omitted within the said last mentioned territories; and everv such 
person may be tried, convicted, and punished either by fine or otherwise, according to tl 
nature of the offence, by any court or officer duly empowered by the governor general If 
in India in council to take cognizance of offences committed in such dominions by servants of 
the East India Company, or by any court or magistrate or other competent officer in an 
ot the territories within the government of the East India Company, in the same manner ^ 
if the offence had been committed in such part of the said territories. Act XXXIV 1854 


Explanation of 
terms. 


Government to 
frame rules for tele¬ 
graphs established 
by license. 


3371. The word « magistrate” in this Act shall include joint magistrates and persons 
lawful.y exercising tbe powers of magistrates; and the word « fine” shall include a penalty 
or forfeiture. Act XXXIV. 1854, sect. 22. 

3372. It shall he lawful for the governor general in council to frame rules for the 
conduct of any electric telegraph established by license under this Act and to declare 

time to time what portions of this Act shall be applicable to such telegraph and to 
persons usiug the same or employed in connection therewith. Act XXXIV. 1854, sect. 23 




CHAPTER VI- 


OF OFFENCES AGAINST THE ABKAREE REVENUE LAWS . 


3373. It shall not be lawful for any person to construct or work a distillery after the 
manner in which distilleries are constructed and worked in England, without a license 
under the signature of the collector of the district in which such distillery is situated, 
or, in case the distillery is within twenty miles of Calcutta, or such other distance less than 
twenty miles as may from time to time be prescribed by the lieutenant-governor of Bengal, 
under the signature of the collector of Calcutta. Act XXI. 1856, sect. 5. 

3374. The board of revenue, with the sanction of government, may prescribe such 
rules relative to the granting of licenses under the preceding section, to the notices to be 
given by the proprietor of a licensed distillery when he commences and discontinues work, 
to the size and description of the stills, to the passing and storing of the spirits, to the in¬ 
spection and examination of the distillery and warehouses and of the sprite manufactured 
and stored therein, and to the furnishing of statements and lists of such spirits, and ot t le 
stills, coppers, casks, and other utensils used in the distillery, as may from time to time be 


English distille¬ 
ries not to be con¬ 
structed or worked 
w ithout license. 


Board of reve¬ 
nue to prescribe 
rules for repainting 
English distilleries. 


judged expedient. Act XXI. 1856, sect. 6. 

3375. A duty shall bo levied on spirits manufactured at distilleries worked according Rate of duty to 
to the English method at the rate of one rupee the imperial gallon of the strength of Lon¬ 
don-proof, to be augmented or reduced in proportion to the strength of the spirit No 
spirits shall be removed from any such distillery, or the warehouses connected therewith, 
upon which the aforesaid duty has not been paid, or for the duty chargeable on which a 
bond has not been executed as hereinafter provided; and for all spirits removed upon pa}*- 
ment of duty or under bond passes shall be issued by the collector, which shall specify the 
quantity and strength of the spirit, the place of its destination, tho person to whom it is 
consigned, and whether the duty has been paid or secured by bond. Act XXI. 1856, 
sect. 7. 


3376. Spirits may be removed from any licensed distillery for exportation as aforesaid spirits may be 
without payment of duty, under such rules and restrictions as may be from time to time S” 0 o u vt u l J^ r r Ku' 
prescribed by the board of revenue, on the person removing them executing a bond, with 

one or more sureties, to the East India Company, in prescribed form, for tho payment 
of the prescribed duty upon such portion ot the said spirits as may not be exported 
within four months from the date of the bond. Provided, however, that it shall be lawful 
for the collector, with the sanction of the commissioner, on sufficient cause shown, to extend 
the period allowed for the exportation of the spirits for a further term of four months. 

Act XXL 1856, sect. 9. 

1 

3377. Spirits under bond shall be taken from the distillerv direct to the custom house, To bo rako, ‘ di - 

1 root, to custom 

under passes to be granted for that purpose bjr the collector. Act XXI. 1856, sect. 10. house. 
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Spirits intended 
for exportation may 
be removed for local 
consumption. 


Spirits shipped 
for exportation not 
to be reianded. 


Rum shrub, &c., 
how to be charged 
with duty;—may be 
exported under tho 
same rules as spi¬ 
rits. 


Penalty for con¬ 
structing or work¬ 
ing a distillery or 
collecting materials 
without license. 


3378. Spirits brought to the custom house under bond for exportation may never¬ 
theless he removed for local consumption, under passes to be granted for that purpose by the 
collector of revenue, upon payment of the prescribed duty on the quantity so removed; and 
credit for such payment shall he given on the settlement of the bond. Act XXL. 1856, 
sect. 12. 

3379. Spirits shipped for exportation shall not bo re-landed without a special pass 
from the collector of revenue in addition to the usual order of the collector of customs. 
Act XXI. 1856, sect. 14. 

3380. Rum shrub, cordials, and other liquors, prepared in a licensed distillery under 
the supervision of tlic surveyor or officer in charge of the distillery, shall be charged 
with duty according to the quantity of spirit used in the preparation ; and all the provisions 
contained in this Act respecting spirits manufactured after the English method, except such 
as relate to gauge and proof, shall be applicable to such liquors. Act XXI. 1856, sect. 16. 

3381. Every person who shall construct or work a distillery after the English method, * 
without a license from the collector, shall forfeit for every such offence a sum not exceed¬ 
ing one thousand rupees ; and all spirits manufactured at any such distillery, and all mate¬ 
rials and implements collected for the purpose of such manufacture, shall be liable to con¬ 
fiscation. Act XXI. 185G, sect. 18. 


penalty for non- 33R2 ‘ I> ro P r f or ®«™g«r of a licensed distillery constructed and worked 

after . tho English method, who shall omit to furnish any notice or any statement or list 
< revenue. required by the rules prescribed by the board of revenue under section 6 of this Act, or shall 

wilfully do any thing in contravention of the said rules, shall forfeit for every such offence 
a sum not exceeding two hundred rupees; and, if any such offence be committed a second 
tune with respect to the same distillery, the license granted for the working of such distillery 
may be withdrawn by the collector. Act XXI. 1856, sect. 19. 

... 3383 ' EvCry PerS ° n who slla11 rem ove, or attempt to remove, from any licensed dis- 
avmcnt of duty tUlei ' y constructed and worked after the English method, any spirituous liquors upon which 

the duty has not been paid, or for the duty on which a bond has not been executed, or any 
spirituous liquors for which a pass has not been issued by the collector, shall forfeit for every 
buch <j1lence a sum not exceeding one thousand rupees ; and the liquors, together with the 
vessels containing the same and the animals and conveyances used in carrying them, shall be 
liable to confiscation. If it shall appear to tho collector that the offence was committed 
*vit.\tho consent or knowledge of the proprietor or manager, the license granted for the 
Nistj action and working of the distillery from which such liquors have been removed or 
attempted to be removed may be withdrawn. Act XXI. 1856, sect. 20. 

Penalty for b- 3 ® 8 *‘ Every person who shall re-land, or attempt tore-land, any spirituous honors 

'.pirituoiu liquor*. 11 , ’ a special pass from the collector of revenue at tho 

of osponat™, .Ml fort* fc evory .1 offcllc , Z 

rupees , and the iquors, together with tho casks and vessels containing the same and the 

carts hoate, and animals employed in carrying them, shall be liable to confiscation 
Act AAl. ioob, sect. 21. 
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3385. Spirituous liquors manufactured at the foreign settlement of Chandernagore, Spirits fi»m 
or at any other place in India beyond the limits of the Company’s territories, shall, on subject \Tdat?. 
passing the limits of the Company’s territories subject to this Act, be charged with the duty 
prescribed for proof spirits in section 7 of this Act : and any person who may be found in 
possession of any such liquors, without a pass from the collector certifying the paj^ment 

of such duty, shall forfeit for every such offence a sum not exceeding two hundred rupees ; 
and the liquors, together with the vessels containing the same, and the animals and convey¬ 
ances used in carrying them, shall be liable to confiscation. Act XXL 1856, sect. 22. 

3386. It shall not be lawful for any person to construct or work a brewery, or to Construction or 
manufacture any description of malt liquor, without a license from the collector of the ch.-s arfd manual 
district. The board of revenue, with the sanction of government, may prescribe such ^tho l [ t “^ e t n 1 ^ Iuor ’ 
rules relative to the granting of licenses for constructing and working breweries as may P rohi bited. 
from time to time be judged expedient. Act XXI. 1856, sect. 23 . 

3387. Every person who shall construct or work a brewery, or manufacture malt PenaUy 
liquor, without a license, shall forfeit for every such offence a sum not exceeding five 
hundred rupees. Act XXI. 1856, sect. 24. 


3388. Spirituous liquors passed from distilleries worked according to the English ^ Spiritual* and 
method, fermented liquors manufactured at a licensed brewery, and spuituous and ferment- not to be sold* 

A ill _ .. p without license. 

ed liquors imported either by land or by sea, shall not be sold except under license from 
the collector. Act XXL 1856, sect 25. 


3389. Persons taking out licenses for the wholesale vend of spirituous and fer- Fe , e for whoIe * 
# t r sale license, 

mented liquors as aforesaid shall pay, for every such license, the sum of sixteen rupees. 

The license shall be current only during the official year, and in the district in which* it is 
granted. But travelling merchants may obtain a general license, authorizing them to sell 
by wholesale, in any district which they may visit in the course of their travel, without 
taking out a fresh license for that district, under such rules and restrictions as may be 
from time to time prescribed by the board of revenue. Act XXL 1856, sect. 26. 


3390. Persons taking out licenses for the retail sale of spirituous and fermented Foe for retail 
liquors a3 aforesaid shall pay for everj^ such license such feo or tax a3 may be fixed by the 

board of revenue ; and such fee or tax shall be payable at such periods as the said board 
may direct. Provided that such feo or tax shall be at such rate for each license as shall 
not exceed the total sum of one hundred rupees for the whole year. Any sale of spiritu¬ 
ous or fermented liquors as aforesaid, in less quantity than two imperial gallons or one Wbnt to bo held 
dozen of quart bottles, shall be held to be a retail sale. Act XXL 1856, sect. 27. 

3391. It shall not be lawful for any person to manufacture spirits after the native Country spirits, 
process, nor. to sell such spirits, or taree, or puchvvyo, or ganjah, bhang, chumis, opium, uot t.> be sofa JuK 
or ciny preparation or admixture of the same, except under license from the collector. 

Act XXL 1856, sect 28. # 

3392. All the provisions relating to the sale or possession of fermented liquors con- Tnree to be hold 
tained in the following sections of this Act* shall be held applicable to the sale or possession UqiS*« a lc “ l,cnwJ 
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of taree, whether in a fermented state or otherwise ; and all taree, both fresh and ferment¬ 
ed, shall be held to be included in the expression fermented liquors” as used in the 
following sections of this Act. Act XXL 1856, sect. 29. 

Proviso. 3393. Provided, however, that it shall be lawful for government, on the report of the 

the board of revenue, to pass an order suspending the operation of all the provisions relating 
to taree, contained in this Act, with respect to any district in which the consumption of taree 
in a fermented state is inconsiderable; and, after the passing of any such order, it shall be 
lawful for taree to be possessed and sold without license in any such district, notwithstanding 
any thing contained in this Act. Act XXI. 1856, sect. 30. 

Collectors may 3394. The collector, with the sanction of the board of revenue, may establish nt onxr 

establish distilleries , ... T ,r .. ... . . J 3 a, V 

for country spirits, place within his jurisdiction, a distillery in which spirits may be manufactured after the 

native process; and may from time to time fix limits within which no country spirits, except 
such as are manufactured at the said distillery, shall be introduced or sold without a special 
pass from the collector, and within which no stills shall be constructed or worked, or spirits 
manufactured, except at the said distillery. He may also, with the like sanction, discon¬ 
tinue any distillery so established, whenever its discontinuance may appear to be expedient. 
Act XXI. 1856, sect. 31. 


Board may pre¬ 
scribe rules for dis¬ 
tilleries; 


■ •■/Jo. The board of revenue may prescribe such rules relative to the management of 
distilleries established under the last preceding section, to the conditions on which spirits 
may be manufactured in the said distilleries, and to the passes to be issued for the con¬ 
veyance of such spirits to the shops of the vendors, as may from time to time be judged 
expedient. Act XXI. 1856, sect. 32. J nea 


n?adoT‘uppi ; L h g Tlie board of revenue may regulate the mode in which taree shall be supplied 

t0 lccnsed ^ndors of the same; and may frame rules for the grant of licenses or passes to 
ESS? vendors P erS0DS P urc hasing, transporting, or storing ganjah, bhang, or churrus for the supply of the 
licensed vendors of those drugs. They may also place the cultivation, preparation, and 
store o the intoxicating drugs above-mentioned under such supervision as may be deemed 
necessary to secure the duty leviable thereon. Act XXI. 1856, sect. 33 . 

oo!)7. Lxcept for the supply of licensed vendors, country spirits, taree, and puchwye, 

&c. prohibited. itoxicaiing 4lugs, shall not be sold in larger quantities than are hereunder specified_- 

amely, country spirits, one seer; taree or puchwye, four seers; ganjah or bhang, or any 
preparation f >r admixture of the same, one quarter of a seer; churrus or opium, or any pre¬ 
paration or admixture of the same, five tolahs weight: and the sale of any such quantity as 

U a L u ; T u,,u ^ deemed to be a retail sale within the meaning of this Act. 

Act XXI. 1856, sect. 35 


. f 98 ' ^ Ve, y P«* Bon taking out' a license for the manufacture of eotmty spirits o 

■*™y° “ *° r thC reta ‘ 8lUe "^rituotts or fermented liquors/or intoxicating drugs, shall exectuc 

counterpart engagement in conformity with the ten* of the license, and shall give suci 
security for the performance of his engagement or make such deposit in li eu 0 f security a 
the collector may require. Act XXL 1856, sect. 37. ' 
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3399. The board of revenue shall have authority to regulate the form and conditions 
of all licenses granted under this Act. Act XXI. 1856, sect. 39. 


Board to regu¬ 
late form of license. 


3400. Every person licensed to manufacture country spirits, or to sell spirituous or Penalty for re- 

■» 1 • • . • • A fnrinrr ♦ r\ nrOflti/'i'v 


fusing to produce 


of abkaree officer, 
or for breach of 
license. 


Penalty for per¬ 
mitting drunktn- 
no»s, Ac., in shop. 


fermented' liquors or intoxicating drugs, who shall not produce his license on the demand of license on demand 
any abkaree officer, or who shall commit any act in breach of any of the conditions of his 
license not otherwise provided for in this Act, shall forfeit for every such offence a sum 
not exceeding fifty rupees. Act XXI. 1856, sect. 43. 

3401. Every licensed retail vendor, who shall sell any larger quantity of spirituous Penalty for sale 
or fermented liquors, or intoxicating drugs, than is allowed to be sold by retail by the uceaseT ° Z 
provisions of this Act, and every licensed wholesale vendor who shall make a retail sale, 

shall forfeit for every such offence a sum not exceeding two hundred rupees. Provided p q 
always, that nothing in this section shall be held to prohibit the grant to the same person 
of both wholesale and retail licenses, subject to the provisions of this Act Act XXI. 

1856, sect. 44. 

3402. Every person licensed to sell spirituous or fermented liquors, or intoxicating 
drugs, who shall permit drunkenness, riot, or gaming inJiis shop, or shall permit persons of 
notoriously bad character to meet or remain therein, or shall receive any wearing apparel 
or other effects in barter for liquors or drugs, shall forfeit for every such offence a sum 
not exceeding 200 rupees. Act XXL 1856, sect. 45. 

3403. The licensed vendors of spirits and drugs are bound, by the conditions of their n Jur ro 
licenses, not to harbour robbers, thieves, or riotous persons, nor to receive anv o-oods bors, &c., uor to 

. . . _ ^ keep their shops 

or wearing apparel m barter for liquors or drugs; they are also bound not to open their open between sur.- 
shops before sun-rise, nor to keep them open after sun-set; and are enjoined not to harbour ' 1 - su1 ‘ nae ’ 
any -person in their shops during the night, but to give information to the nearest magistrate 
or police officerl of any suspected persons - who tosort to their shops. Reg. XX. 1817, 
sect. 28, cl. 4. 

✓ • 

3404. The daregabs of police are enjoined to report, to the magistrate any breach of Police officer, to 

the foregoing condition? -which come to their knowledge. They are also to proceed against 7S 

any licensed vendor of spirits or drugs, who is charged with a criminal oflence cognizable 

by them, according to the general rules in force, which are applicable to the charge 
Reg. XX. 1817, sect 28, cl. 5. 

3405. Every person who shall convey or attempt to convey any country spirits from Penalty for «m- 

a distillery established tinder section 31 of this Act without a pass, or exceeding the 

quantity for which a pass shall have been granted, or shall introduce or attempt to introduce &7 witl " ut 
any country spirits manufactured at another place into the limits fixed for the consumption 
of spirits manufactured at such distillery, without a special pass from the collector, shall 
forfeit for every such offence a sum not exceeding five hundred rupees. Act XXI 1856 
sect. 46. 

3406. Every person who shall wilfully contravene any rule proscribed by the board iv»»ity Tor «»- 

°I revenue f,v« "s-l__.L I ~ . trpvuntk.D of rui, 


nor to harbour 
persons ut night. 


revenue for the management of 


distillery established as aforesaid, otherwise than as pXpcnbed i>y n .• 

board of Tvvctuiy. 



misr/fy 



provided for in the last preceding section, shall forefeit for every such offence a sum not 
exceeding fifty rupees. Act XXI. 1856, sect. 47. 


Penalty for illicit 
manufacture or 
sale of country 
spirits, &c. 


Proviso- 


3407. Every person other than a licensed manufacturer, who shall manufacture any 
country spirits; and every person other than a licensed vendor, or a person duly authorized 
to supply licensed vendors, who shall sell any spirituous or fermented liquors, or intoxicate 
ing drugs; and every person authorized to supply licensed vendors, who shall sell such any 
liquors or drugs to any person other than a licensed vendor ; shall forfeit for every such offence 
a sum not exceeding five hundred rupees. Provided always, that nothing in this section, or in 
section 25, shall apply to the sale by auction of any spirituous liquors, wines, or beer, 
purchased by any person for his private use and so disposed of upon such person quitting a 
station or after his decease. Act XXI. 1856, sect. 48. 


penalty for me- 3408. Every person, other than a licensed manufacturer or vendor, or a person dulv 

crrvl possession of 1 J 

coua 'y spirits, &C. authorized to supply licensed vendors, who shall have in his possession any larger quantity of 
country spirits, or taree, or puchwye, or intoxicating drugs, except opium, than may legally 
be sold by retail under the provisions of section 35 of this Act, or shall transport by 
land or by water, or have in his possession, any spirituous liquors made at a distillery work¬ 
ed according to tho English method, or any imported spirituous or fermented liquors, in 
larger quantity than two gallons, without a pass from the collector or other officer duly 
empowered in that behalf, shall forfeit for every such offence a sum not exceeding two 
hundred rupees; and the liquors and drugs, together with the vessels, packages, and cover¬ 
ings in which they are found, and the animals and conveyances used in carrying them, shall 
Proviso. be liable, to confiscation. Provided always, that nothing in this section shall extend to any 

spirituous liquors, wines, or beer, purchased by any person for his private use and not for 
sale. Act XXL 1856, sect. 49. 


Provisions of the 
two last preceding 
sections not to ap¬ 
ply to the salo and 
po session of taree 
when supplied to 
sugar iQai,afacto- 
nor to tho 
iode and po.- fusion 
of ganjah and bhang 
bv cultivators. 


Cultitators of 
ganjali or bhang to 
sell only to licensed 
persons. 


3409. The provisions of the two last preceding sections, so far as they relate to the 
sale and possession of fermented liquors, shall not beheld applicable to the sale and posses¬ 
sion of taree, the produce of the date tree, when supplied or used for the manufacture of 
goor or molasses; and the provisions of the said sections, relating to the sale and possession of 
intoxicating drugs, shall not be held applicable to the sale and possession of ganjah or bhang 
by tho cultivators of the plants which produce those drugs respectively. But such cultiva¬ 
tors are prohibited from selling any ganjah or bhang to any one other than a licensed vendor, 
or a person duly authorized to purchase by pass or license from the collector; and every 
such cultivator who shall act in breach of this prohibition, shall forfeit for every such offence 
a sum not exceeding five hundred rupees. Act XXI. 1856, sect. 50. 


Penalty for hav- 3410. Every person, other than a licensed vendor, who have in his possession a 
gw t k-r’qnaiitity n r* greater quantity of opium than five tolahs weight., shall forfeit for every such .offence a sum 
not exceeding five hundred rupees, unless the opium found in tho possession of such person 
shall exceed the weight of thirty-one seers and a quarter, in which case the penalty may be 
increased at a rate not exceeding sixteen rupees the seer for all the opium so found in excess 
of that weight; and the opium, together with tho vessels, packages, and coverings in which 
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and horse dealers. 


it is found, and the animals and conveyances used in carrying it, shall be liable to confis- 
cation. Act XXI. 1856, sect. 51. 

3411. Provided always, that nothing in the last preceding section shall extend to the Exception in 
persons and circumstances hereinafter specified, namely:—1. Authorized opium cultivators favorof ~ 
having newly extracted opium in their possession during the usual period between the full "**"*”'' 
growth of the poppy and the delivery of the produce to the opium agent. 2. Travellers travellers^ 

an visi an s 10 m foreign states or countries having in their possession any quantity of 
oiei G n opium not exceeding two seers, the produce of such states and countries, and intend- 
01 the piivate use of such travellers and visitants, or their attendants, and not for sale or 
a C * in horses travelling with strings of horses from beyond the South-West 

of the tenitory under the government of the lieutenant-governor of the North-Wes¬ 
tern lovinces, and having in their possession opium, the produce of foreign states or coun¬ 
tries, not exceeding in quantity the proportion of ten tolahs weight for each horse. If opium Penalty for pos - 

e round in the possession of any traveller or visitant, or any dealer in horses as aforesaid, in sessio . n of excessive 
excess of the quantities above specified, such excess shall be liable to confiscation, but the SavSiors, 

persons in whose possession it may be found shall not be subject to any further penalty. 

Act XXI. 1856, sect. 52. 

3412. Every licensed vendor, who shall sell or offer for sale opium adulterated with Penalties for sale 
any foreign substance, not being a preparation or admixture of opium for the sale of which opU?m.‘ by 
such vendor may have taken out a license; or, except in districts exempted fron 1;he opera- licen30dvendors « 
tion, of section 34, shall sell or have in his possession any opium other than the opium 

supplied to him from the government stores; shall forfeit for every such offence a sum not 
exceeding five hundred rupees, and the license held by him shall be withdrawn, and the 
opium, together with the vessels or packages in which it is found, shall be seized, and con-* 
fiscated. Act XXI. 1856, sect. 53. 

3413. Every proprietor, farmer, tuhseeldar, gomashtah, or other manager of land, who Penalty fop con- 
shall authorize or connive at the manufacture of country spirits or the sale of spirituous or m.Waeturoornate 
fermented liquors or intoxicating drugs by any unlicensed person, shall forfeit for every such °* s P mtci ’ &c * 
offence a sum not exceeding five hundred rupees. Act XXI. 1856, sect. 54. 

3414. Any abkaree officer may enter and inspect at any time by day or by night the Power ofabu™ 
shop or premises in winch any licensed manufacturer or retail vendor shall carry on the °® cers tik iu *P ect 
manufacture of country spirits, or the sale of spirituous or fermented liquors, or intoxicat' ' 

drugs. Act XXI. 1856, sect, 55. 

3415. Any abkaree officer may stop and detain any person 

„„ „ , ./ . * 1 lson carrying any spirituous ana to arrest 

r tormented liquors or intoxicating drugs liable to confiscation nn , 1 fi,:.. a . j persoa. carrying 
R • xi 1 * i . | , under this Act; and may spirits. &c, liable 

seize the liquors or drugs with the vessels, packages, or coverings in which they are contain to confi "* a °“ : 

• n * f 0d tbe anima,s ancl conveyances used in carrying them ; and may also arrest the person 
uose possession such liquors or drugs are found. Act XXI. 1856, sect. 56 


having 


i,!, 41 ;!' , Any abk4ree officer abo T e tlle rank of jemadar of peons may arrest any person and , ttm „ 


: r . > u . JVW.UQ ui»v aiTf.il IV ] 

1,3 r ° ssession au unlicensed still, or any spirituous or fermented liquors, 

8 A 


uuliceuspd distil - 
or tors, «tc 
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toxieating drugs, liable to confiscation under this Act, or engaged in the unlawful sale of 
spirituous or fermented liquors, or intoxicating drugs, and may seize such still with the 
materials for working it, and all such liquors and drugs. Act XXL 1856, sect. 57. 

officer's r taf a search 3417. Whenever any abkaree officer above the rank of a jemadar of peons, shall have 

^fucture reason believe, from information given by any person, which information shall be 
taken down in writing, that spirits are unlawfully manufactured, or that any spirituous or 
fermented liquors, or intoxicating drugs liable to confiscation under this Act, are kept or 
concealed in any house, boat, or other place, such officer may, between sunrise and sunset, 
but always in the presence of a darogali or other officer of police not being under the grade 
of a jemadar, enter into any such house, boat, or place, and in case of resistance may break 
open any door, and force and remove any other obstacle to such entry; and may seize and 
carry away all stills and materials used in the manufacture of such spirits, and all such 
liquors and drugs; and may also arrest the occupier of the house, boat, or place with all 
other persons concerned in the manufacture of such spirits, or in the keeping and concealing 
of such liquors or drugs. Act XXI. 1856, sect. 58. 


oncers of the 3418. The powers of seizure, search, and arrest, given'to abkaree officers by the 

police, customs, and r 5 ’ * J 

revenue depart- three last preceding sections, shall, in regard to the seizure and search for contraband opium 
ed with same pow- and the arrest of persons found in possesssion thereof, be vested also in the officers of the 
nears. ~ police, customs, and revenue departments according to their respective grades. And it shall 

further be lawful tor the government to invest the officers of those departments, or of any of 
them, with the like powers with respect to the seizure of, and search for, spirituous and fer¬ 
mented liquors and intoxicating drugs of every description, and the arrest of persons found 
in possession of them; and all such officers when so empowered, as well as all police, cus¬ 
toms, and revenue officers when acting under the authority conferred by this section for the 
suppression of illicit dealings in opium, shalL be held and deemed to be abkaree officers within 
the meaning of this Act. Act XXI. 1856, sect. 59. 

Abkaree officer 3419. Whenever an abkaree officer shall arrest any person, or seize any still, or any 

to report ovary ar- ' J 1 J 

rest, secure, or liquors or dru^s liable to confiscation under this Act, or enter any house, boat, or place for 
search to bis official a ^ ° j . . in. ' 

rupenor.audto the purpose of searching for any such illicit articles, he shall, within twenty-four hours 

rested to ihemagis- thereafter, make a full report of all the particulars of such arrest, or seizure, or search, to 

his official superior, and unless acting under the warrant of tho collector, shall carry the 

person arrested, or the illicit article seized, with all convenient despatch, to the magistrate 

for trial or adjudication. Act XXL 1856, sect. 60. 

Collector may 3420. The collector may issue his warrant for the arrest of any person whom he 

iv r ue wanfrtnt; of . *' , « y 

arresi in certain may nave reason to believe, either from information in writing, or trora the proceedings 
in any other case, to be engaged in the unlawful sale of spiritu6us or fermented liquors or 
intoxicating drugs, or to have in his possession any such liquors or drugs liable to confis¬ 
cation under this Act. Act 1X1. 1856, sect. 61. 

Collector may 3421. I he collector may issue his warrant for the search of any house, boat, or other 

***** place, in which, upon any of the grounds mentioned in the last preceding section, he may have 

reason to believe that spirits are unlawfully manufactured, or that spirituous or fermented 
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liquors or intoxicating drugs* liable to confiscation under this Act* are kept or concealed; 
and such warrant may be executed by any officer above the rank of a jemadar of peons, 
in the manner prescribed in section 58 of this Act Act XXL 1856* sect. 62. 

3422. "Whenever any person is arrested, or any articles are seized under the warrant Procedure after 

A . arrest or seizure. 

of a collector, the collector, after such enquiry as he thinks necessary* shall send the person 
arrested or the articles seized to the magistrate, or shall order the immediate discharge of 
such person or the release of such articles. Act XXI. 1856, sect. 63. 

3423. Every person who shall obstruct or resist any abkaree officer in the due execu- ^bkaree 

tion of this Act, or of any rules prescribed under the authority thereof* shall forfeit for officers. 

such offence a sum not exceeding five hundred rupees. Act XXI. 1856* sect. 64. 

3424. Darogahs of police are to support the officers of the abkaree rriahal in the Police officers to 

. ox ix ^ support abkaree 

execution of search warrants* issued under the seal and signature of the collector, for the officers iu search, 
discovery of unlicensed stills* or of the produce of such stills. Such search warrants are Warrants uow 
to be executed only in the day time* that is, between sun-rise and sun-set; and* if possible, in 
the presence of two or more respectable inhabitants of the village in which the house or 
Place proposed to be searched may be situated. In the execution of such warrants, the p J t ™< pt «£- 
apartments of the women, in houses belonging to persons of respectability and credit, that »<* t»b. .nu-rci. 
is, of all those classes whose women do not ordinarily appear in public, are not to be entered 
by the collector’s officers, or by the officers of the police. Reg. XX. 1817, sect 28, 
cl. 2 and 3. 

3425. All police officers are required to aid the abkaree officers in the due execution Police officers to 

i 1 assist abkaree ot- 

of this Act* upon notice given or request made by such officers; and any police officer who* ficers. 
without lawful excuse, shall neglect or refuse to assist as aforesaid, and any darogah or other Ponolty * 
officer in charge of a police station, who, on application made by an abkaree officer under 
section 58 of this Act, shall fail to attend a search himself, or to depute a subordinate 
officer not being below the grade of a jemadar, shall forfeit for such offence a sum not ex¬ 
ceeding five hundred rupees. Act XXI. 185G, sect. 65. 

3426. Whenever an officer on a collector’s establishment, duly authorized to distrain Abkaree officers 
property on account of arrears of revenue, due from any manutacturer or vendor or by regular police 

1 r J . , «. • • • , i . officers in dislraiu- 

spirituous liquors, taree, puchwye, or intoxicating drugs, including opium* is resisted m iog property of 

the enforcement of the collector’s process, lie is, on certifying such resistance on oath before Q jia_3 ’ “ t ‘ 

a darogah of police, to receive the aid of the regular police officers of the thana in effecting 

the attachment; and the police officers are to be guided in their proceedings in regard to 

entering and searching houses for property, belonging to defaulters, by the rules prescribed 

in this regulation for their conduct iu cases of distraint for arrears of land rent,* as far as the P‘ ra - 1686 

same are applicable. Reg. XX. 1817, sect. 28, cl. 1. 

3427. Every person who shall maliciously give false information against any person ?1 

as being engaged in the unlawful manufacture of spirits, or as selling or having in his pos- information, 
session any spirituous or fermented liquors or intoxicating drugs in contravention of this 
Act, and so procure that such person be arrested, or that any house, boat, or other place be 
searched, to the injury or annoyance of such person, or any other person whatsoever, shall 
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forfeit for sucli offence a sum not exceeding five hundred rupees, which sum, or any portion 
thereof, may be paid to the person aggrieved, and shall be further liable to imprisonment for a 
period not exceeding six months. Act XXL 1856, sect. 66. 

Penalty for vexa- 3428. Anv abkaree officer, who shall, without reasonable ground of suspicion, search 

tious search or sei- J A 

zure. or cause to be searched any house, boat, or other place, or shall vexatiously and unneces¬ 

sarily seize the goods or chattels of any person, on the pretence of seizing or searching for 
any spirituous liquors or intoxicating drugs liable to confiscation under this Act, or shall 
vexatiously and unnecessarily arrest any person, or commit any other excess not required for 
the execution of his duty, shall forfeit for such offence a sum not exceeding five hundred 
rupees, which sum, or any portion thereof, may be paid to the person aggrieved. 
Act XXL 1856, sect. 67. 


Penalty on ab- 3429. Any abkaree officer who shall neglect to report the particulars of an arrest, 
delay in^poni^ seizure, or search within twenty-four hours thereafter, or shall delay carrying to the 
c^rying^jerson*ar- magistrate or collector, as the case may be, any person arrested, or any illicit articles seized 
or coiiector^ 1 ^ ul) der this Act, shall forfeit for such offence a sum not exceeding two hundred rupees* 
Act XXL 1856, sect. 68. 


Penalty for con¬ 
niving at escape of 
persons arrested, 
Ac. 


3430. Any abkaree officer who shall unlawfully release or connive at the escape of 
any person arrested under this Act, or connive at the manufacture of spirits or the sale of 
spirituous or fermented liquors or intoxicating drugs by any unlicensed person, or by any 
licensed person contrary to the terms of bis license, or act in a manner inconsistent with his 
duty, for the purpose of enabling any person to do anything whereby any of tlie provisions 
of this Act may be evaded or broken, or the abkaree revenue defrauded; and any darogali 
of police or other officer invested with local jurisdiction, who shall authorize or connive at 
the establishment of any unlicensed shop for the sale of such liquors or drugs as aforesaid 
in any place subject to his control, shall forfeit for such offence a sum not exceeding five 
hundred rupees. Act XXL 1856, sect. 69. 


Penalty for ask- 3431. Any abkaree officer who shall ask or take any unauthorized gratuity in considera- 
tufties. u “ in? gra tion of doing or omitting to do any act in his official capacity, shall forfeit for such offence 
a sum not exceeding five hundred rupees. Act XXL 1856, sect. 70. 


Adjudication of 3432. All forfeitures and penalties prescribed for offences against the provisions of 

penalties and sei- tills Act, and all seizures of goods declared liable to confiscation under this Act, shall be 
zuros ' 

a( tJuugod by the magistrate on the information of the collector or any abkaree officer. 
1 rovided that no such information shall be necessary in any case of complaint preferred 
to a magistrate under any of the seven last preceding sections or under section 45. 
Act XXL 1856, sect. 71. 

Swuw*!im4 s S Tit all cases iu which a complaint or information is preferred to & magistral of 

cn'wyIT.coUec- °ff ences committed against this Act, not being cases in which persons are sent in custody 
f.ur‘ ob ‘ ari ° of * by a collector or abkaree officer, the magistrate shall issue a summons requiring the atten¬ 
dance of the person accused. The rules contained in the regulations And acts in force, for 
the trial of case3 before a magistrate, and for appeal against orders passed by a magistrate. 
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shall be applicable to trials under this Act. Provided that no complaint or information of 
an offence against this Act shall be admitted, unless it be preferred within the period of six 
months after the commission of the offence to which the complaint or information refers 
Act XXI. 1856, sect. 72. 

3434. Whenever any person shall be convicted of an offence against this Act, after Punishment on 
having been previously convicted of a like offence, he shall be liable, in addition to the “con'cS^ 
penalty attached to such offence, to imprisonment for a period not exceeding six months; 

and a like punishment of imprisonment not exceeding six months shall be incurred, in addition 
to the punishment which may be inflicted for a first offence, upon every subsequent con¬ 
viction after the second. Act XXI. 1856, sect. 73. 

3435. Every person who shall be imprisoned under the last preceding section, or on Confinement in 
account of the non-payment of any sum forfeited under this Act, if the offence of which he clvUjaiL 

has been convicted be one with respect to which the information of the collector or an 
abkaree officer is required by section 71, shall be confined in the civil jail. Act XXI. 

1856, sect. 74. 


3436. All goods and chattels adjudged to confiscation, except opium, shall be disposed 
of by the collector by public sale. Opium seized aud confiscated shall be sent for exami¬ 
nation to the civil surgeon of the station, and, if declared by him to be fit for use, shall be 
transmitted to the government factories, or otherwise disposed of in such manner as the 
board of revenue*shall direct. If declared to be unfit for use, it shall be immediately de¬ 
stroyed. Act XXL 1856, sect. 75. 

34o7. One half of all fines and forfeitures levied from persons convicted of the unlaw¬ 
ful manufacture of spirits, or of the unlawful sale or possession of spirituous or fermented 
liquors or intoxicating drugs; and one half of the proceeds from sale of all confiscated arti¬ 
cles except opium, and, in the case of opium confiscated and declared by the civil surgeon to 
be fit for use, a reward of one rupee eight annas for each seer; shall, upon adjudication of 
the case, be awarded to the officer or officers who apprehended the offender; and the other 
half of such fines and forfeitures, and the other half of the proceeds of Sctle, or in the case 
of opium as aforesaid, a reward of one rupee eight anuas for each seer, shall be given to the 
informer. If in any case the fine or forfeiture is not realized, tlie board of revenue may 
grant such reasonable reward, not exceeding the sum of two hundred rupees, as may seem to 
them fit; and the said board may direct by general order what classes of abkaree officers 
shall receive rewards, and what classes shall have no title to share therein. Act XXI. 
1856, sect. 76. , 

3438. All fines and forfeitures levied under this Act, the disposal of which is not 
specially provided for, shall belong to government ; but the board of revenue may appropriate 
an } portiqp. thereof, not exceeding one half, for rewarding informers, or for compensating 
prisons subjected to annoyance or injury by any proceedings under this Act. Act XXI 
1856, sect. 77 . 

o459. When the duties leviable on any of the articles above enumerated [spirituous 
or fermented liquors, or intoxicating drugs, ox any description of such liquors or drugs] are 
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* et * n ^ irm 5 the farmer shall be at liberty to make his own arrangements with the ma- 
farrQ imitS ° f hW nufacturers and vendors within the limits of his farm; and all the penalties and forfeitures 
prescribed by this Act for the unlawful manufacture, sale, or possession, of any such article 
shall be incurred by all persons manufacturing, selling, or possessing the same without 
license or authority from the farmer. Act XXL 1856, sect. 81. 

granted °by* former 3440 * Prov ^ always, that every such farmer shall be required to file in the col- 

to be died. lector’s office a list of all the licenses granted by him in such form as may be prescribed by 

k° a rd revenue * Provided also, that it shall be lawful for the collector, with the 
sanction of the said board, before entering into engagements for any such farm, to make 
such reservations or restrictions with respect to the grant of licenses as may be deemed 
proper and expedient. Act XXI. 1856, sect. 82. 


3411. ihe collector may, with the sanction of the board of revenue, cancel any lease 

(mcHlod or i»c*w , j , . A . . , . . 9 J 

restriction impo.- granted under this Act; or, within the period of the lease, impose any new restriction on tho 
fanner. Act XXI. 1856, sect. 83. 


nJman.Sf’* 3442 ' Within tho limits of an y military cantonment,(«) and within a circle drawn at 
nmi sole of spirits, a distance of two miles, or such other distance as may in any case be prescribed by govern- 
cantonments. ment, from such limits, licenses for the manufacture of spirits and for the sale of spirituous 
and fermented liquors shall not be granted, nor shall tho duties leviable upon such spirits 
and liquors be let in farm, otherwise than with the knowledge and consent of the command¬ 
ing officer; and, upon tho requisition of such officer, any license which may have been granted 
either l.y the collector or by a farmer, within such circle or limits, shall be immediately 
withdrawn. Act XXI. 1856, sect. 85. " y 


anw d or° f ^?rh Dg 34 ^ In ot ^ er respects, the foregoing provisions of this Act shall have full forqe 
within military can- and effect within such circle and limits as aforesaid. Provided, however, that, when arrest 
or search is to be made within the limits of any cantonment, the collector or other officer 
authorized under this Act to make arrest or search, shall, whenever it may he practicable ve 
previous notice to the cbmmanding officer, and in all other cases shall report the arrest or 
search to such commanding officer with as little delay as possible. Provided also, that no¬ 
thing herein contained shall affect or interfere with tho provisions of Act XVIII. 185 ;j.(h) 
Act XXL 1856, sect 86 . 
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3444. In the districts in which the poppy is cultivated on account of government, the 
deputy opium agents and sub-deputy agents shall exercise the powers vested'by this Act in 
collectors, so fur as tho same relate to tho suppression of illegal dealings in opium ; and the 
° _ 13 °piurn department shall exercise the powers vested by this Act in abkarce 

■ i ci s ji the seizure of illicit opium and the arrest of persons found in possession thereof, 
and, in respect to such seizures and arrests, shall bo held and deemed to be abkaree officer' 
within the meaning 0 f this Act. Act XXI. 1850, sect. 87. 

o445. I he following words and expressions in this Act shall have the meanings hereby 
assigned to them, uulcss tb.-re be something in the subject or context repugnant to such 
construction The word « government” shall mean the lieutenant governors of Bengal and 

(a) For rule*, regarding the* said of spirit* iu cantonments, sec paras. 2ii5 et 
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of the North-'Western provinces. The expression " board of revenue” shall mean the board 
of revenue in Calcutta and the sudder board of revenue at Agra. The word " commissioner” 
shall mean the commissioner of a revenue division, or a commissioner of abkaree. The word 
" collector” shall include a deputy collector, or other revenue officer in independent charge 
of a district, and a superintendent of abkaree revenue. The word " magistrate” shall include 
a joint magistrate, or other person lawfully exercising the powers of a magistrate, and any 
assistant or deputy magistrate with special powers stationed at a place other than the sudder 
station of the magistrate and empowered to try cases without reference from the magistrate, 
llie expression "country spirit” shall mean any spirit made by the native process of dis¬ 
tillation. llio expression "intoxicating drugs” shall include ganjah, bhang, churrus, and 
opium, and every preparation and admixture of the same. Words importing the singular 
number shall include the plural number, and words importing the plural number shall in¬ 
clude the singular number. Words importing the masculine gender shall include females. 
Act XXI. 1856, sect. 90. 
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CHAPTER VII. 


OF OFFENCES AGAINST THE LAWS RELATING TO THE CULTIVATION 
OF THE POPPY AND THE MANUFACTURE OF OPIUM. 


3446. Any officer of the opium department who shall receive any fee, gratuity, Penalty on u- 
perquisite, or allowance, either in money or effects, under any pretence whatsoever, from firur tak,ng bllbt * 
any cultivator, or from any other person employed or concerned in the provision of opium, 
other than the authorized allowances of his situation, shall bo dismissed from his office, and, 
on conviction before a magistrate, shall be liable to a fine not exceeding five hundred rupees. 

Act XIII. 1857, sect. 17. 


3447. Any cultivator entering into engagements for the cultivation of the poppy oil 
account of government, who may embezzle, or otherwise illegally dispose of, any part of the 
opium produced, shall be liable to a penalty not exceeding ten times the fixed price of the 
opium which he may be proved to have so disposed of, or to a fine not exceeding five 
hundred rupees, if the amount of the said penalty be less than that sum ; and the opium, 
if found, shall be liable to confiscation. Act XIII. 1857, sect 19. 

3448. Any person purchasing or receiving any opium from a cultivator or other person, 
' v ho may have entered into engagements for the cultivation of the poppy, or who may be 
° m pl°yed l in the provision of opium on account ol government, or bargaining for the pur¬ 
chase of opium with such cultivator or person, or many way causing or encouraging,such 
cultivator or person tq embezzle or illegally dispose of any opium; and any officer of the 
opium department conniving in any way at the embezzlement or illegal disposal of any 
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opium ; shall be liable to a fine not exceeding- rupees one thousand, unless the opium pur¬ 
chased, bargained for, or illegally disposed of, shall exceed the weight of thirty-one seers 
and a quarter, in which case the fine may be increased, at a rate not exceeding thirty-two 
rupees per seer for all such opium in excess of that weight; and the opium, if found, shall 
be liable to confiscation. Act XIII. 1857, sect. 20. 


-r < ed 1 cuifwation" 3449. Any person who shall cultivate the poppy without license from a sub-deputy 

agent or other officer duly authorized in that behalf, and any person who shall in any way 
cause, encourage, or promote such illegal cultivation, shall be liable to a fine not exceeding 
five hundred rupees, unless the quantity of land so illegally cultivated shall exceed twenty 
beegahs, in which case the fine may be at the rate of twenty-five rupees per beegah; and 
the poppy plants shall be destroyed; or, if any opium have been extracted from them, it shall 
be seized and confiscated. If the opium shall have been extracted and shall not be seized, 
the offender shall be liable to a further fine not exceeding the rate of thirty-two rupees per 
beegah of land illegally cultivated. Act XIII. 1857, sect. 21. 


ho j*jty ^ d la ^" ers 3450. All proprietors, farmers, tuhseeldars, gomashtahs, and other managers of land, 
1 - ^Ue 5 ^ tion ^ rame ^ a ^ e ^formation to the police or abkaree darogahs, or opium gomashtahs, 

tion. " or to the magistrates, collectors, or officers in charge of the abkaree mahal, or to the agents, 

their deputies, or sub-deputies,of all poppy which may be illegally cultivated within the estates 
or farms held or managed by them ; and every proprietor, farmer, tuhseeldar, gomashtah, 
or other manager of land, who shall knowingly neglect to give such information, shall be 
liable to the penalties for illegal cultivation prescribed in the last preceding section. 
Act XIII. 1857, sect. 22. 


Duty Of police 3451. All police and abkaree darogahs, and opium gomashtahs, and all native officers, 
to giv^ldFormation of government of whatever description, and all chokeedars, paiks, and other village police 
ofuu-ai cuitiva- 0 fg cer g^ shall give immediate information to the authority to which they are subordinate, 
when it may come to their knowledge that any land has been illegally cultivated with 
poppy; and 6uch authority shall transmit the information to the sub-deputy agent, or other 
officer superintending the cultivation of the poppy, if in a district where the poppy is cul¬ 
tivated on account of government, or to the collector or officer in charge of the abkaree 
mahal, if in a district where the poppy is not so cultivated. Every police or abkaree darogah, 
opium gomashtah, native officer, chokeedar, or other police officer as aforesaid, who shall 
neglect to give such information, or shall in any respect connive at the illicit cultivation of 
the poppy, shall be liable to a fine not exceeding one thousand rupees if the offender be an 
officer of the opium department, or in any other case to a fine not exceeding five hundred 
rupees. Act XIII. 1857, sect. 23. 

In^u^rc s° 3452. All officers of police are strictly enjoined, under pain of dismission from office, 
ing uiicit cuitiva- to assist in suppressing the illicit cultivation, manufacture, sale, purchase, importation trans- 
portation, or possession of opium. Reg. XX. 1817, sect. 29, cl. 9. 

Police <inro)eah.; 3453. Whenever a police darogah obtains intelligence of any land within hisjuris- 
crrvpa, t o take diction having been cultivated with the poppy, except with the permission or on account 
7Jr h»» of government, he is immediately to proceed to the spot, and if the information be correct 


MINlSr^ 



• • l 


BOOK IV.-CHAPTER. VII.-POPPY AND OPIUM LAWS. 


§ 


677 


to attach the crop so illegally cultivated, and to report the same to the magistrate, appearance, or to 
He is, at the same time, to take security from the cultivator of the ground for his magistrate with the 
appearance before the collector or other officer in charge of the abkaree rnahal; and, in the prosecution, 
event of such cultivator not giving the required security, he is to send him in custody to the 
magistrate with the necessary witnesses to prove the quantity of land which has been cultivated 
by him with the poppy. Reg. XX. 1817, sect. 29, cl. 10 and 11. 

3454. Any police darogah, who knowingly permits the cultivation of the poppy Punishment of 

.......... c o J I ^ . 1 1 1 J police darogah con - 

within his jurisdiction, or who in any respect is convicted of conniving at the illicit cultiva- living at the illicit 
p •, . . ■ J r ict cultivation of the 

tion or the poppy, is, besides being liable to dismission from office for neglect or duty, to poppy. 

further subject on conviction before the magistrate to the payment of a fine, to be calculated 
at the rate of 20 rupees per beegah for whatever quantity of land has been so illegally cul¬ 
tivated within his jurisdiction with his knowledge or connivance: and the fine,,if not duly 
paid, is commutable to imprisonment for a period not exceeding 6 months. Reg* XX. 1817, 
sect. 29, cl. 12. 

3455. Whenever a police or abkaree darogah or opium gomashtah shall receive intel- jJog^ifhow io aree 
ligence of any land within his jurisdiction having been illegally cultivated with poppy, he &7^ciiTth^on° f 
shall immediately proceed to the spot, and if the information be correct, shall attach the 

crop so illegally cultivated, and report the same without delay to the authority to which he 
may be subordinate. He shall at the same time take' security from the cultivator of the 
said land for his appearance before the magistrate ; and, in the event of such cultiva¬ 
tor not giving the required security, he shall send him in custody to the magistrate. 

Act XIII. 1857, sect. 24. 

3456! Proprietors, farmers, tuhseeldars, gomastahs, and other managers of land. Landholders, 

, ° &c. may attach ia 

shall be at liberty to attach any poppy grown in opposition to the provisions of this Act in cases of illegal cuL 

any estate or farm held or managed by them, and shall immediately report such attachment 

to the nearest police or abkaree darogah, or opium gomashtah, who shall thereupon 

proceed in conformity with the rules contained in the last preceding section. Act XIII. 1857, 

sect. 25. 

3457. Except as otherwise herein provided, all fines, penalties, hnd confiscations 
prescribed by this Act, shall be adjudged by the magistrate on the information of the deputy 
agent or sub-deputy agent in districts in which the poppy is cultivated on account of govern¬ 
ment, and in other districts on the information of tire collector or officer in charge of the 
abkaree malial; provided that no information of an offence against this Act shall be admitted 
unless it be preferred within the peiiodol one \ear atter the commission of the offence to 
which the information refers. Act XIII. 185 sect. 26. 

3458. When any person is sentenced to pay any fine or penalty under this Act, such 
person, in default of payment of the same, may be imprisoned by order of the magistrate of^ncs^TerTid? 
for any time not exceeding six months, or until the fine is sooner paid. Act XIII. 1857, Act * 

sect. 27. 

3459. Whenever apy person shall be convicted of an offence against this Act after having Punishment foe 
been previously convicted of a like offenefe, he shall be liable, in addition to the penalty attached .jSuco. Uou ° f ° r 

i \ 8 c 
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to such offence, to imprisonment for a period not exceeding six months; and a like punish¬ 
ment of imprisonment not exceeding six months shall be incurred, in addition to the punish¬ 
ment which may be inflicted for a first offence, upon every subsequent conviction after the 
second. Act XIII. 1857, sect. 28. 

Place of impri- 3460. Every person who shall be imprisoned under the last preceding section, or on 
last three prcced- account of the non-payment of any fine or penalty prescribed by this Act, unless such person 
be an officer of government or a village police officer convicted of an offence under sections 
17, 20, or 23, shall be imprisoned in the civil jail. Act XIII. 1857 sect. 29. 

3461. One half of all fines and penalties levied from persons convicted of offences 
under sections 19, 20, and 21 of this Act, together with a reward of one rupee eight annas 
for each seer of opium confiscated and declared by the civil surgeon to be fit for use, shall 
upon adjudication of the case, be awarded to the officer or officers who apprehended the 
offender, and the other half of such fines and forfeitures, together with a reward of one 
rupee eight annas for each seer of opium confiscated as aforesaid, shall be given to the 
informer. If in any case the fine or penalty is not realized, the board of revenue may grant 
such reasonable reward, not exceeding the sum of two hundred rupees, as may seem to 
them fit. Act XIII. 1857, sect. 30. 

Governor irene- 3462. The governor general of India in council may authorize, by an order of 
allow free^cuitha- government, the cultivation of the poppy and the manufacture of opium in any district or 
nianufacture^ of^ districts without license from a sub-deputy opium agent, or other officer of government ; 
ZtSt. iQ any aud > wh<?n such order has been published, all the provisions of this Act shall cease to have 
effect in such district or districts. Provided always, that the government may prescribe 
rules for the delivery of the opium so produced to officers of government appointed to 
receive it; and, when such rules have been passed, any cultivator or other person engaged 
in the cultivation of the poppy and manufacture of opium who shall dispose of any opium 
otherwise than is allowed by such rules, and any person who shall purchase or receive any 
such opium in contravention of the said rules, shall be subject to the penalties prescribed 
in section 19 of this Act; and such penalties may be adjudged by a magistrate on the 
information of any officer of government or of any other person. Act XIII. 1857, 
sect. 31. 


t 
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CHAPTER YIH. 

OF OFFENCES AGAINST THE■ SALT LAJFS, IN THE LOWER PROVINCES. 

3463. All suits, complaints, and informations for the recovery of any fine or penalty Jurisdiction, 
recoverable by government, or by the informer, on account of the illicit manufacture, sale, ga ^^^ s I [®- to 
purchase, importation, transportation, or possession of salt, excepting complaints or charges 
preferred against public officers for a breach of their official duty, of which the cognizance and civil 
is specifically reserved to the judges or magistrates, and excepting cases of adulteration 
of salt, are cognizable in the first instance by the salt agents and superintending officers 
of salt chokees, any thing in the existing regulations to the contrary notwithstanding. 

Reg. X. 1819, sect. 96. 

3464 All native officers of government of whatever description, including all chokee- Illicit ma- 
dars, paiks, and other officers of village police, are strictly enjoined to assist in suppressing nufactare, 
the illicit manufacture of salt, by giving instant information to the authority to whom they ofBfors 

are immediately subordinate, whenever it comes to their knowledge that any illicit kalary or 
salt work has been, or is about to be, established iu any village: and if any offider aforesaid *££«£ 
neglects to give such information, or in any respect connives at the illicit manufacture of salt., 

&uch officer, besides being liable to dismission from office, is further subject, on con\ iction, to 

the payment of a fine* not exceeding 500 rupees for each kalary or salt work established or h}f officers, 

worked with his knowledge or connivance. Reg* X. 1819, sect. 34. under sect. 109. 

3465. Magistrates or other authorities, who receive information of the establishment Magistrate to 
of illicit kalary, are immediately to transmit the information so received to the nearest Lu/o^Trs. 
l?alf agent or superintendent of salt chokees. Reg* X. 1819, sect. 35. 

3466. All native officers of government of whatever description, and especially all to ^fj G ax ^ K 

such officers in the districts within which, or in the neighbourhood ot which, salt is manu- sale, 

faetured on the public account, or in those in which salt chokees are established, are specially se*sioa, &c. of salt, 
enjoined', under pain of dismission from office, and the penalties herein specially provided, to pemilty ' 
assist in suppressing the illicit sale, purchase, importation, transportation, or possession of salt, 

by seizipc/ the same if authorized to do so, or if not vested with the power of seizure by 
giving dm mediate information to the authority to which they aro respectively subject of all 
instances of such illicit sale, purchase, importation, transportation, or possession of salt which 
come to their knowledge. Any magistrate mother officer, to whom such information is Ma?i3trateto 
-given, is immediately to transmit the same to the salt agent, or superintending officer of salt 
_ chokees. Any native officer aforesaid, who neglects to give information in the cases abovo 
specified,Tit who in any manner connives at the illicit sale, purchase, importation, transporta¬ 
tion, or possession of salt. is. on conviction, liable to a fine* not exceeding 5 rupees for each , *' r ° 7 adjudged 

' y , _ . . j , . y , . , , . ov the salt officers. 

and every maund of salt so sold, purchased, imported, transported, or possessed with firs m nderseci. km. 
knowledge or connivance. I Reg. X. 1819, sect. 54, 
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3467. If any officer of police receives information of any salt, not made in the Com¬ 
pany’s provinces, having been illegally imported into the said territories ; or of salt of any 
description being transported without the proper rowannahs or charchitties ; or of any 
salt being manufactured on account of individuals by molungees, or other-persons, at the 
kalaries or salt works established by individuals for the purpose of manufacturing salt on 
their own account, or that of any other person ; or of the adulteration of salt by mixing it 
with the substance called “ kliari nun,” or other substance such as “ natron” or native 
fossil alkali, or the vegetable alkali or potash ; such police officers are to transmit imme¬ 
diate notice thereof to the nearest officer in the salt department empowered to attach 
contraband or adulterated salt, and to the magistrate to whose immediate orders they are 
subject. Reg. XX. 1817, sect. 29, cl. 6. 


Seizure. 3468 ' P erson > wbo b y force or threats prevents an officer of the salt department, 

so p £at or other officer authorizcd t0 attach salt, from effecting the seizure of any salt suspected to 

officers attaching be contraband or adulterated, or who forcibly resists such officer in the execution of that 

* For rule for duty, is liable, on conviction before a magistrate, to a fine not exceeding 200 rupees.* Parties 

offending are further liable, in the event of an affray or other breach of the peace occurring 
in consequence of their resistance, to be punished under the general rules applicable to such 
cases. Reg. X. 1819, sect. 56. 


* 


3469. The expression “ further” in this rule does not mean that both penalties are to 
be awarded on one and the same indictment A person might be tried for and convicted of 
the first offence, and fined by the magistrate ; or the same party might he indicted and com¬ 
mitted to the sessions for the second offence, and punished ; but a cumulative sentence cannot 
be passed on an indictment for the latter offence only. Reports L. P. 1854, part 2, pao-e 636 

or arresting parties. 3470. If any persou by threats or violence prevents the lawful arrest of any person 
by an officer duly authorized to seize salt, or procures his release after arrest, or if the 
party found with the salt in possession or any other persons resist any such officers, they 
are severally and respectively liable to the punishment prescribed in the preceding para¬ 
graph. Act XXIX. 1838, sect. 19. 
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3471. If any officer authorized to attach salt has seized, or is about to seize, any de¬ 
spatch of salt, on information or suspicion of its being contraband, or has effected or is about 
to effect the attachment of the cattle, carriages, or boats used in transporting such salt, and 
has reason to apprehend forcible resistance, such officer is to apply to the nearest darogah 
to aid him in the execution of his duty; and all darogahs or other officers in charge of thanas 
or chukoes, to whom such application is made, or who have otherwise reason to apprehend 
the occurrence of a breach of the peace in consequence of a seizure of salt, are immediately 
to afiord the requisite aid to effect the seizure and preserve the peace. Reg. X. 1819, sect. 57. 


i^to co 1C °i°^wfth The officers of police, as required by the above provisiojis(a), are to comply 

su;h applications- with applications made to them by a salt agent, or superintendent of a salt chokee, or by 


(a) Id the original is quoted cl. 2 , sect. 11, Reg. VI. 1801 ; but the whole of that regulation is repealed by Reg. X. 
1819, and the provisions quoted in the text have been enacted instead. 
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the officers attached to the salt department, or by any collector of revenue or customs, for 
assistance in effecting the seizure of salt illegally imported, manufactured, sold, or trans¬ 
ported ; and also for the seizure of adulterated salt, and for the attachment of the cattle, 
carriages, or boats used in transporting such salt. Reg. XX. 1817, sect. 29, cl. 5. 

34:7o.' Such seizures are to be made on the responsibility and at the risk of the offi- in such case no 
ceis authorized to seize, and the police officers are not competent to exercise any discretion SSSttoAepSu^ 
in iegau to the propriety or otherwise of the seizure, which they are called upon to 
suppoit, but aie to be careful to prevent any unnecessary violence. Reg. X. 1819, sect. 58. 

o474. The police officers are to confine themselves to sending the information afore- ^ .. 

said* to til Q ° Police officers are 

ue nearest officer in the salt department, and to the magistrate, and to assisting the firkin 6 saIt in 
in the seizure of the salt, either under the orders of the magistrate or on application from ailt ^ ori - 

the officers of the salt department; and are not to seize or detain any salt in the first <jj»p°wered Jo to 
instance of their own authority, except when they have been vested by government with *o.para. 34137 
special authority for making such seizures, in which case they are to receive separate in¬ 
structions for their guidance in the performance of that duty. Reg. XX. IS 17, sect. 29, 
cl. 7. 


3475. In all cases, in which it appears that an attachment or seizure of salt has been ^ under penalty of 

made by an officer of police without the special orders of the magistrate, or on application damages to be ad- 

fr°m any public officer authorized to require the assistance of the police officer, by whom such “court, 
attachment is made ; he is liable to dismission from office, and, on the institution of a regular 
SUlt * u *h e dewanny adawlut on the part of the proprietor, to the payment of full damages to 
the whole amount of the los3 and expense to which the proprietors have been subjected. 

Re g- XX. 1817, sect. 29, cl. 8 . 


3476. On receiving certain information that contraband salt is stored in anyplace Sntf or 

situated in the tract of country(rt) in Bengal or Orissa within which the transportation of 

fcalt without rowannah is not lawful, the salt agent or superintendent of chokees is to pro- cJr 1 ' Tt 'J itilin 

cced to seize it in person, if the place of such store be not too distant, together with the summon the nearest 
• n . ° police dorog&h to 

01 mant, summoning by written notice the nearest police darogah or other officer in attend. 

charge of toe police thana or station to attend likewise, and witness the proceeding. 

Act XXIX. 1838, sect. 3 . 


3477. For the purpose of making seizure of salt in store so informed against, it is Soi 5 agent or 
Competent to any salt agent or superintendent, having a police otlieer in company, to Hog '“’IT' pdi.a 
break °P en the door of the house, ware-house, or other place in which the salt is stated to 
bo st °i - ed, if, upon requisition duly made, the door is not immediately opened by the hoScf 010 store ~ 
°wnfer or occupant thereof. Act XXIX. 1838, sect. 4. 


tidr' 0> 3acl ' trnct 11003 not extend, within the delta of the Gauge* and Mogna rivo>v, beyond the lino oftho roach of tho 
M rmts hommuuicating with the Bay of Bengal as taken at spring tides In the dry soa - ;m . „ or Eastward of the 

distant'o ° f tli0 ,lver Goomtco ; nor Westward of the river llooghly, beyond a lino drawn from n point tm that rivor 
tothc,Cui ml0fr0mthe NOrthertt CfK * 01 tho town ° f Nyasarai an<l t0 tho N °i‘th thereof, to alik* point distant one milo 
thence to a ^ t0 ’ A 11 ^ Gattau1 ' aud <^nce to a liko point distant ono mile to the North of the town of Midnaporo, and 
respectively* ° A P0 ‘ Dt #»taoiy on# mile to the North of Huldipookur iu Singbhoom, mo as to include each of thorn towns 
Act xxix. 1838,’sect. 38. 
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34 <8. If the salt agent or superintendent is not able to proceed in person to make a 


The salt agent or 

superintendent may *-> - —r -- — ** w " «« j/*vvvwvi m ^wiouu tu maive u 

ti lie cannot proceed seizure ia ^ ' n EJSnner above provided, be is to send along with the informer one or 
more confidential officers of his public establishment, not being under the rank of a jema¬ 
dar of peons, giving to such officer or officers his warrant ordering and authorizing the 
seizure, and sending notice as above prescribed for the police darogah or other police 
officer to attend; and the officer so deputed has power to act in like manner as is provided 
ic.J a i rr ,xc!ept n iftho f ° r tllC agent or superintendent in person ; provided that the door of no house, ware-house, 
urTicer^ 8 ° f certo “ ° r 0t k er P ,ace > ia to be broken open to make a seizure of salt except in the presence of a 
salt agent or superintendent of chokees, or of an officer so specially deputed, and of an officer 
of police. Act XXIX. 1838, sect. 5. 

ficfr o/'a jatfcho-" 347 9 ‘ Xt is com P etent to the head officer of any salt cliokee, or aurung for the raanu- 
«£i£". n 4»n facture of 8alt » on recelvin S information of salt exceeding one niaund in quantity being in 
than ifl' 0 f' “T* store * n a bouse, ware-house, or other place, to act thereupon as provided in sects. 3 and 4 for 
Motion of the agent the salt agent and superintendent, provided that the place of store described in such infonna- 
Ptr Ul ' dcnt- tion he situated at a distance of more than three kos from the station of a salt agent or superin¬ 
tendent of chokees, or from the place where the salt agent or superintendent may be. 
Act XXIX. 1838, sect. 6. 

Penalty If police 3480. If the darogah, or person in charge of any police station or thana, receiving 
Mi l on such appii- notice to attend, at a seizure of salt m store, as is above prescribed, does not attend or attend- 

eotioa, or in any • r» , • • •. L , , 

vv.i. frustrate the in £ refuses to act in aid ot the seizure, or m any way wilfully frustrates the object of the 
wd°Lw““ Ch search and seizure, such darogah or other officer is, on representation of the facts by the 
officers of the salt department, and on conviction of the same before the magistrate of the 
district, besides being dismissed from office, liable to a fine equal to the amount of fine that 
would have been leviable on the owners of the salt, if it had been seized according to the 
information laid. Act XXIX. 1838, sect. 7. 

3481. W lienever it is necessary to break open any house, ware-house, or other place, 
to effect a seizure of salt, the rules and precautions prescribed in Reg. XX. 1817, and 
sect. 10, Reg. VII. 1799*, for breaking into a house for execution of process of distraint, 
reit? 6re dwa y« to k® observed by the police officers in attendance ; provided however that 

lice in such cases. —- 11 ■ ”• * * - 


Rules for break¬ 
ing open any bouse, 
&c. 


aoo. 


note page 


the responsibility for the act, and the determination whether to require the door to be 

broken open or not, rest with the officers of the salt department only. Act XXIX. 1838, 
sect. 8. 

“ « ' 3 *^ 2 . If the seizure is made by an officer of the salt department other than an aorent 

- llQ tendent or chokees, such officer is to report the circumstances withm twenty-four 
hours to his official superior; and the police officer in attendance is likewise to report the 
occurrences at the time of seizure to his official superior. Act XXIX. 1838, sect. 10. 

M< i umc (tf (k)i . ^ Kj s “b officer bearing the notice as aforesaid, and the police officer receiving 

officer s! suc ^ UOtlCe ’ are to specify in their respective reports the date and exact time when the notice 
u ‘ ' was delivered to the latter: and, if any delay occurs in effecting the search, the said officers 
are to record the circumstances at full length in their respective reports. Re<r X 1819 
sect- 62. = ’ 5 


Report? to be 
mode bv the ‘■nlf, 


in which the date 
otjti umc of deli- 
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3484. The authority to seize salt, and other articles liable to seizure and confiscation, 
under the rules of this regulation, is to be exercised, in virtue of their offices, by salt agents 
and superintendents of salt chokees, and their assistants, uncovenanted European and subor¬ 
dinate native officers. But government has the power of vesting a like authority in such of 
the magistrates, collectors, or officers of the customs, abkaree, and opium departments, and 
their subordinate officers respectively, as is deemed fit. Beg. X. 1819, sect. 71, cl. 1. 

3485. Provided, however, that all uncovenanted European or native officers, making 
a seizure under the powers vested in them by this regulation, or by the special orders of 
government, are within 24 hours after making such seizure to communicate their having 
done so, with a report of the circumstances connected with the seizure, to the authority to 
which they are respectively subject; and the magistrate or other officer, to whom informa¬ 
tion of a seizure is thus communicated, is immediately to transmit the report to the nearest 
salt agent or superintending officer of salt chokees, to whom all salt so seized is to be 
delivered. Reg. X. 1819, sect. 71, cl. 2. 

3486. Any salt agent or superintendent of salt chokees, and also any assistant to a 
salt agent or superintendent, or any head officer of any salt chokee or aurung, to whom in¬ 
formation is given that salt is unlawfully manufactured in any ware-house, dwelling house, 
or other enclosed place, within his jurisdiction, may act upon such information in the same 
manner as in Act XXIX. 1838 he is authorized to act, upon information given him of salt 
exceeding one maund in quantity being in store in a house, ware-house, or other place ; and all 
freshly manufactured salt found by such officer is liable to seizure together with the imple¬ 
ments of manufacture; and the provisions of sects. 2 to 10 Act XXIX, 1838 as to the receipt 
of information and the manner of search and seizure, and of section 23 of the same Act as to 
the penalty for false and malicious information, are to be applicable to information given 
and search and seizure made under this Act. Act III. 1851, sect. 1. 

3487. The salt officers being alone empowered to attach of their own authority, and 
by virtue of their offices, salt which they know or suspect to have been illegally manu¬ 
factured, imported, sold, or transported, no officers excepting those above described are to 
seize or detain salt, unless specially vested by government with authority to that e-rect. 
Reg. X. 1819, sect. 72. 

3488. Whenever any of the native officers subordinate to a magistrate, collector, or 
officer in charge of the abkaree mahal, or a collector or deputy collector of customs, who 
are specially authorized by government to seize salt, receive information of any salt not 
made in the Company’s provinces of Bengal and Orissa on account of government, having 
been illegally imported into the said territories ; or of salt of any description being trans¬ 
ported or stored within the limits of the salt chokees without the proper rowannah(a), 

(o) A roxcannah bears tho seal of the salt office and the signature of the secretary or one of the covenanted 
assistants attached to the board of revenue. It specifies the quantity of salt intended to be transported under it; the 
date of the sale; and number of the lot in part or in full of which the salt is deliverable ; the mode of conveyance; the 
place to which the salt is to be transported ; and tho route by which it is to bo conveyed. Such rowaouah- are current for only 
one year from their date, after which they aro wholly null and void, and in no degree protect any s-ilt which they accompany. 
Reg. X. 1819, sect. 86, cl. 2. 



Power to seize 
salt vested in 
whom. 


If such power is 
vested in subordi¬ 
nate officers of ma¬ 
gistrate, they are to 
report to him with¬ 
in 24 hours after 
making seizure. 


Salt officer how¬ 
to act on informa¬ 
tion of illicit ma¬ 
nufacture in any 
ware-house, tkc. 


None but officers 
so empowered can 
make seizure. 
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tion, or manufac¬ 
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chalan(a), charckitty(i), or special pass(c); or of any salt being manufactured on account of 
individuals by molungees or other persons at the kalaries, or salt works established on ac¬ 
count of the Company, or at any kalaries or salt works established by individuals for the 
purpose of manufacturing salt on their own account, or that of any other persons; the several 
officers, afoiesaid are, as above directed, to transmit immediate notice thereof to the nearest 
officer in the salt department, empowered to attach contraband salt, and to the magistrate or 
other functionary to whose immediate orders they are subject, and are further to be guided 
by the following rule. If the salt is accompanied by a regular rowannab, chalan, charchitty, 
or special pass, the native officers are to confine themselves to sending the information afore¬ 
said to the nearest officer in the salt department, and to the European functionary to whom 
they are subordinate, and to assist in the seizure of the salt either under the orders of their 
immediate superior, or on application from the officers of the salt department, and are not to 
seize or detain any salt accompanied by such papers in the first instance of their own autho¬ 
rity; hue if any despatch of salt is unaccompanied by the rowannab, chalan, charchitty, or 
special pass, as aforesaid, the said officers are empowered of their own authority to detain 
the salt, sending without delay notice of the detention of the salt to their superior, and to 
the nearest officer in the salt department. Any native officer of government (not being an 
officer attached to the salt department) unless specially authorized to do so, as well as any 
such officer, who, though specially authorized as above, seizes or detains salt accompanied 
by a regular rowannab, chalan, charchitty, or special pass, is liable to be dismissed from 
his office ; and to be prosecuted for damages in the dewauny adawlut. by the owner or holder 
of such suit. lieg. X. 1819, sect. 73. 


If salt has been 3489. Tf salt has been seized by the officers or under the orders of a maenstroto nv 

seized bv order of » .1 c .. *■ o * 

magistrate, he is °y ,lie orders 01 any collector of revenue or customs, or deputy collector, or anv ofTWr 

empowered to re*- • , . . • ^ VA ' 1 

before dcii- 111 cllar g e *he abkarec ffiahal, or opium agent or his deputy, previously to the delivery 
offiwH's. Sll °b salt to the officers of the salt department, and such magistrate, collector, or other 


(a) A chahriy in all practicable cases, is to be signed by the agent or other European officer in charge of the golahs, as 
well as by tho darogah or other head native officer of the golah station at which tho salt is delivered. It specifies the quan¬ 
tity of salt laden on the boat, vessel, or karroo of bullocks; tho date of tho sale; and number of tho lot in part or in full 
of which the salt is delivered ; the name of the original purchaser at the sale; aad of the present proprietor of tho salt ; 
the number of the rowannah by which the salt is covered, and tho total quantity of salt covered by tho samo ; the name of 
* he goinoshtah who receives the salt; of tho proprietor of tho boat, vessel, or karroo of bullocks, on which the salt is laden ; 
nn<1 ° f thc man J ee > ***"%> w airdat*, in charge of such boat, vessel, or karroo ; the description, burden, and number of oars 
of the boat or vessel, and the number of bullocks in tho karroo ; also the place of destination of the salt. Reg. N. 1819, 
sect. 3G. cl. 4. 


A chwchitiy bus affixed to it the signature of the darogah or inoburir of tho salt chokee whence it was issued, and 
spe'...K.- the quantity of salt covered by it, which quantity must be loss than 100 maunds of 82 sicca weight to tho seer; also 
the time for which it is current, which is never to exceed 6 months; the number of the rowannah from which tho salt is 
wr * i limits within which the salt is to be sold. Tho charchitty is current only within the limits subject to tho 

control of the darogah by whom it ha?, been granted, and does not cover salt in its tram* through tho chokcea subordinate 
to any other darogah. Reg. X . g0cfc# a6# cl 6 aQ(1 ^ 


| r ' ' 1 >U ° r utmftc rotranuah, for the conveyance of salt not exceeding 100 mounds to any place beyond the line 

of the * boket r 5, hiu Unch the bait is stored, is duly registered, signed, and sealed by the aecretarv to thc board of revenue 

r one of the covenanted a^istanl.-) of the board, as a rowauuah. Its currency in no case exceeds the period of 0 months 
Reg. X. 1819, sect, iffi, cl. 7 and 8. montns. 
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officer aforesaid, is of opinion that the salt was seized on false or erroneous information, and 
that the salt is not liable to confiscation, he is empowered to release the salt. Reg. X. 

1819, sect. 75, cl. 3. 

3490. The magistrates are to cause to be communicated, in the manner which appears Magistrates to 
to them most convenient, to the salt agent or superintending officer of chokees, the parti- ^^“ u a Ti^forma- 
culars of all information received from the police officers, and also of all applications made police 

to those officers by the officers in the salt department, or by any officer empowered to attach officers * 
salt, for assistance in the seizure of salt. Reg. X. 1819, sect. 76. 

3491. Whenever salt is seized as contraband, because unaccompanied by any rowan- 

. . . < When contraband . 

nab or other protecting document, -the person or persons conveying or having in charge the salt is seized, the 

1 v ° ' ‘TJ 1 persons conveying 

same are to be apprehended; and all officers, who are empowered to seize salt under the it^are to be arrest- 
above provisions, are likewise competent to arrest the'parties found with or having the salt 
in possession. Act XXIX. 1838, sect 12. 

3492. It is lawful for the salt agents and superintendents of salt chokees, and other Officers era- 
officers, who are duly empowered to seize salt, to stop and search any boats or vessels of a sole may stop and 
build adapted for sea navigation, that are found within the limits described in sect. 33*; ‘ST h cmua ws ' 
and if salt is found thereon, not accompanied by. the necessary rowannah or other protect- a *v.not c /o P ar«: 
ing document, to detain the . vessel with the-crew thereof, and to take them for adjudica¬ 
tion of the case to the nearest accessible station of an officer empowered to adjudicate cases 

of contravention of the salt laws. Act XXIX. 1838, sect. 13. 


3493. Whenever any ’ person is arrested by an officer of the salt department, or by 
any other officer of,other departments duly empowered to make a seizure of salt, the 
nerson makiim the arrest is bound to carry the party arrested direct to the officer of the tent»try the «a«j| 
salt, department, who. is competent to try the case; and no person so arrested is to be re- ^ " ot *»■ bo re¬ 
leased, until the case-has been brought to judgment in the manner provided-by law. 

Act XXIX. 1838,-sect. 21. 


3494. Officers of every description in the employment of salt agents, or superintending 
officers'of salt chokees, are prohibited from taking or recei ving any fee, gratuity, perquisite? 
or allowance, either in money or effects, under any pretence whatever, from any molungee, 
or other person employed or concerned in the manufacture of salt : and, iPany such descrip¬ 
tion of person subject to the authority of the salt agent, or superintending officer, is convicted 
before the magistrate, within whose jurisdiction tho offence has been committed, of disobe- 
dience to this prohibition, he is to be adjudged by tho court to refund the money or things 
so taken or received; and, besides being dismissed from his office by the officer or authority 
to which he is subject, be is further liable to imprisonment for any term not exceeding G 
months, which the court judges proper, together with such fine (not exceeding 500 rupees, 
for every 100 rupees, in amount or value taken or received as aforesaid) as appears adequate 
to his offence*: provided also that the above rule is held applicable to any officer entrusted 
with tlie payment of advances to the molungees, who, under any pretence or color what¬ 
soever, appropriates to his own use the whole or any part thereof, or who takes or requires 

8 K 
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from any molungee, or other person employed or concerned in the manufacture of salt* a 
receipt or other written acknowledgment for a larger sum than has been actually paid to 
him. Reg. X. 1819, sect. 63. 

?au CC? or permitting 34Do. Any officer in charge of a salt golak or any ware-house or other place in which 
it to bo carried off salt, the property of government, is stored, who embezzles any of the salt received into any 
panting false re- sucii golah or place of deposit entrusted to his charge; or who knowingly permits any salt 
punished as for so received to be carried from such golah or place of deposit, without an order from tho 
agent to whom he is subordinate; or who so permits to be carried from such golah or place 
aforesaid a greater quantity of salt than is specified in such order; or who knowingly grants 
a receipt for a larger quantity of salt than is received and stored by him; is to be held guilty 
of theft, and punished accordingly, on conviction before a competent criminal court. 
Reg. X. 1819, sect. 64. 

And it is suffi- 3496. But in modification of the above provision and in addition thereto, it is enacted 
cmbez^ement that that when there is no direct proof of the unauthorized removal of salt from any golah or 
goiXeiStsa* 110 pl ace government store, sufficient to convict the parties concerned therein of theft with- 
SZSSSF* in the above P rovis i°ns, the officer or officers, who have been entrusted with the charge of 
coimt * such golah or place of government store, are nevertheless liable for the offence of embezzling 

the salt of any store in tlieir custody, the out-turn of which exhibits, according to the accounts 
kept of receipts and deliveries, a deficiency for which he or they may not duly account. 

Penalty for not And the officer in charge of any golah or salt store is in like manner to be deemed guilty 
producing th* ac- of embezzlement, if he has made away with or does not produce the true account of such 

Punishment for store : and any person, against whom the offence of embezzlement is established undpr tin* 
section, is liable, on conviction before the magistrate, to be punished by fine and im¬ 
prisonment, under the general powers vested in the magistrates. Act XXIX. 1838 
sect. 28. 


Such cases not 
to be committed to 
sessious. 


Punishment of 
salt officers vexa- 


349/. In a case under this section the magistrate committed a prisoner to the sessions 
and the judge sentenced him to imprisonment for 4 years. But the sudder court held 
that, under the peculiar wording of the law, no punishment in excess of the general powers 
laid down in sect. 19, Reg. IX. 1807 is legal; and that the magistrate should have disposed 
of the case himself. On this account the proceedings were quashed, and the papers of the 
case were returned to the magistrate for that purpose. Reports L. P. 1851, page 476. 

3498. If any officer of the salt department is convicted before the magistrate of having 
Uousiyaiidjmneces- vexatiously and unnecessarily seized the goods of any person on the pretence of seizing or 
or arresting any searching for salt; or of 1 laving vexatiously and unnecessarily arrested any person: or of 

person, or detaining , • .. „ .. ’ UA 

any boat. Having stopped and detained any boat unnecessarily and without authority ; or of having 

detained any boat longer than is necessary for the purpose of search; every such officer 
is, besides dismissal, to be punished with imprisonment uot exceeding 6 months, and with 
fine not exceeding 200 rupees, conuuutable if not paid to a further imprisonment not exceed¬ 
ing 6 months. Act XXIX. 1838, sect. 22. 

exwrffot nient for P rovi ^ on# °f 38, Reg. IX. 1810, which declares native officers in the 

customs department subject for extortion to imprisonment, fine, and corporal punishment* 
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are not applicable to the native officers in the salt department. But, though there is no corres¬ 
ponding enactment in Beg. X. 1819, the officers of the salt department are of course amenable 
to justice for acts of extortion under the general regulations. Const. No. 476. 

3500. Any common or alimentary salt, adulterated by an artificial admixture with Adultera- 
the substance called khari nun, or mixed with phulkhari nun, puckwa salt, or any t * on * 
description of impure and bitter salt, which is found in any golah, or shop, in any place adulterated salt to 
whatsoever, is to be confiscated and destroyed; and any salt merchant, or other person destroyed, 
selling salt, wholesale or retail, who so adulterates it, or knowingly sells any salt so 
adulterated, is to pay a fine calculated at the rate of 10 rupees per maund of 82 sicca it, or selling such, 
weight to the seer upon the quantity which is found so adulterated. Beg. X. 1819, 
sect. 77. 


3501. Salt adulterated in any of the modes above stated' is to be seized by all officers to bo adjudged by 

- y tne magistrate on a 

empowered by this regulation to seize salt, who immediately on making any attachment, summary inquiry, 

. _ ' . , . .... instituted on the 

or seizure, are required i6 report the circumstance to the magistrate within whose jurisdiction report of the officer 

the attachment lias been made—the magistrate, on receiving such report, is without delay to ~ DJ= su<9u 

institute a summary inquiry-into the circumstances of the case ; and, if it appears to him 

that the salt has. been adulterated' as aforesaid, and is in consequence liable to confiscation, 

lie is to proceed to confiscate it accordingly, and to levy the prescribed fine, commutable if . 

not paid to imprisonment in the dewanny jail for a period not exceeding 6 months. Beg. X. 

1819, sect. 78. . 


3502. 'In cases of attachment of salt alleged to be adulterated with khari ntin, or any 
other salt of the description above specified, the magistrate is without loss of time to ascertain 
the fact by reference either to the civil surgeon of the station for examination, ot to a com¬ 
mittee of respectable merchants or dealers in salt, or in any other . mode that appears most 
likely to elicit the truth. Beg. X. 1819, sect 79. 


. Magistrate in 
what manner to as¬ 
certain whether the 
salt is adulterated. 


3503. Provided always, that if the proprietor of such confiscated salt, being dissatisfied 
with the order of confiscation, immediately gives responsible security for the amount of the 
penalty, and.further, within a period of one month, institutes a regular suit in the dewanny 
adawiut against the officer, who seized the salt, for damages,—in sucli case the magistrate is 
to suspend the execution of his order and to stay all further proceedings: but if, at the 
expiration of one month from the date of the order of confiscation, no suit has been instituted 
by the proprietor of the salt, the magistrate is without further delay to levy the penalty from 
his security, and otherwise to carry the order of confiscation into full effect. Reg. X. 
1819, sect. 80. 


Magistrate to 
stay proceedings, if 
the proprietor of 
the salt give secu¬ 
rity for the fine, 
and institutes a 
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court agaiust the 
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the salt within ouo 
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8504. Iu all cases where any proprietor of salt confiscated for being adulterated with . Magistrate mr.y 
khari nun, or any of the substances aforesaid, is unable to give the above security for nty. taking bail for 
the amount of the penalty, the magistrate, upon his being satisfied of the inability of the pi oar * ll£ 
party to give security, is empowered to dispense with security, taking from the party bail 
for his appearance only to abide the issue of the suit; or, in the event of the suit not being 
instituted within the period prescribed by the preceding section, to answer in his own person 
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the amount o£ the penalty; and in the meantime the magistrate is to keep the salt under 
attachment. Reg. X. 1819, sect. 81. 


Salt to bo held 
under attachment 
■ponding suit. 


3505. In the event of a regular suit being instituted for the purpose of setting aside 
the order of confiscation, the salt is to be held under attachment by the court until a final 
decision is passed in the cause. Reg. X. 1819, sect. 84. 


The above rules 3506. The rules contained in the six foregoing paragraphs, with regard to the adul- 
are applicable to . 1 0 

panga salt mirced teration or alimentary salt with khari nun and other descriptions of impure and bitter 

with certain other u .. _. , . . . . . r . . . . r 

kind.,; salt, are equally applicable to all panga salt, which is found within the provinces of Bengal, 

Behar, and Orissa, mixed with balumba, saluinba, or other salt not being salt sold on account 
b but the fine is to of government, or imported by sea under the provisions of the customs laws(a); excepting 
that any person who sells, or in whose possession salt of this description is found, he knowing 
the same, is, besides the forfeiture of the salt, to pay to government the sum of 5 rupees for 
and such salt is every maund of 82 sicca weight upon the quantity which is so mixed, instead of 10 rupees 
govjrnmeutdirect P er maun d as prescribed in sect. 77 ; provided further that salt of this description, which is 
confiscated, is not to be destroyed, but is to be disposed of in such place without the limits 
of the provinces of Bengal, Behar, and Orissa, and in such manner as is directed by govern¬ 
ment. Reg. X. 1819, sects. 85 and 93. 


If seizure is made 
by native officers 
without information 
they arc entitled to 
half the fine; 


if with informa¬ 
tion. to one-third, 
and the informer to 
one third. 


3507. When attachments or seizures of salt adulterated with khari nun, or other 
salts of the nature described above, are made wholly by the native officers of government, 
and not upon any information furnished to them, they are entitled to receive one moiety of 
the fine, which is levied from the offender, agreeably to the rule prescribed above, and the 
other moiety is to be carried to the account of government. Reg. X. 1819, sect. 94, cl 1 

3508. If any other person or persons give information of salt being so adulterated to 
the native officers of government, and the salt is seized in consequence of such information, 
he or they are entitled to receive one-third of the fine which is levied as above prescribed, and 
the officer, who has made the seizure, is entitled to receive also one-third of the amount: the 
remaining third is to be carried to the account of government. Reg. X. 1819, sect. 94, cl. 2. 


Proceeds of 3509. The boats, carriages, &c., on which such adulterated salt is loaded, together 

divided in the name ^ hh the horses, bullocks, and other cattle employed in its transportation, are to be forfeited 
and sold by public sale; and the proceeds of the sale are to be distributed in the manner 
above mentioned for the distribution of the fine levied from the offender. Reg. X. 1819, 
sect 94, cl. 3. 


Board of reve¬ 
nue may Rinit nny 
purtion of buch fine 
aud penalty. 


3510. In all cases in which any salt is forfeited to government under the rules con¬ 
tained in this regulation, or in which any person has been subjected to the penalties pre¬ 
scribed in sect. 77, it is competent to the board of revenue, on application from the party, to 
call for a report of the circumstances of the case from the salt agent or superintendent, bv 
whom it was in the first instance investigated, and to remit any portion of the fine or penalty 
which has been imposed. Reg. X. 1819, sect. 117, cl. 1. 


(a) Reg. XV. 181 / is mentioned in the text ; but that has been repealed by Act XVI. 1537. 
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3511. If any person wilfully and maliciously gives false information in respect to 
there being illicit salt in store in any house or ware-house, and so procures that such 
house or ware-house is searched to the injury or vexation of the owners thereof, or of any 
other person or persons whatsoever, such false informer is, on conviction of the offence 
before any magistrate, liable to imprisonment for two years, and to a fine not exceeding 
500 rupees, at the discretion of any magistrate by whom the case is tried, and in case 
of the non-payment of the fine to imprisonment for a further period of six months. 
Act XXIX. 1838, sect. 23. 

3512. Whenever a penalty or fine is adjudged against any person under the provisions 
of this regulation, it is competent to the officer or authority adjudging the same, in case the 
amount is not discharged, to award a period of imprisonment in commutation according to 
the following scale, in addition to such imprisonment as such officer or authority is specially 
empowered to adjudge : 

if the amount of the fine or penalty does not exceed 50 rupees,—the imprisonment 
to be awarded in commutation is not to be less than 15 days, and not more than 
one month : 

if the amount of the fine or penalty exceeds 50, and is less than 100 rupees,— 
the imprisonment to be awarded in commutation is not to be less tha* one month, 
and not more than 2 months : 

if the amount of the fine or penalty exceeds 100, and is not more than 500 rupees,— 
the imprisonment to be awarded in commutation is not to be less than 2 months, 
and not more than 4 months: 

if tho amount of the fine or penalty exceeds 500 rupees,—the imprisonment to be 
awarded in commutation is not to be less than 4 months, and not more than 6 
months. 

Reg. X. 1819, sect. 110. 

3513. All persons sentenced to imprisonment under the provisions of this regulation, 
and all persons confined for non-payment of the fine 3 to which they are liable, are to be con¬ 
fined exclusively in the dewanny jail. Reg. X. 1819,- sect. 121. 

3514. But persons convicted of having been concerned in or haring encouraged or 
promoted the illicit manufacture of salt,—or officers or servants employed in the salt 
department, or any other native officer of government, convicted of causing salt to be 
obtained from the manufacturers or other persons employed in tho salt department other¬ 
wise than on account of government, or of having caused salt to be manufactured for their 
own benefit, or of having knowingly permitted such manufacture for the benefit of any 
other person,—or molungees, or others receiving advances for the manufacture of salt on 
account of * government, convicted of embezzlement ot the salt for tho provision of w'hich 
they received advances from government, or of otherwise illegally disposing of any salt 
manufactured by them,—and sentenced to imprisonment in addition to fiue, are to undergo 
such punishment in the foujdaree jail And so, persons convicted of smuggling salt, without 
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^ ^ _ rowannali singly or in gang, and sentenced to pay a fine to government, are, if the fine 

officer adjudicating is not paid, to be imprisoned in the foujdaree jail. And the warrant of the officer adjudi- 
magistrate to hold ca ^* m 5 an y suc h case is authority for the magistrate, or other person in charge of the 
persona m confine foujdaree jail, to hold the person described therein in confinement in such jail, as is speci¬ 
fied and required in the said warrant. Act XXIX. 1838, sects. 15 and 16. 

Salt lands. 3515. No cultivation is to be allowed within the limits of any chur or other lands 
sons illicitly culti- transferred to the salt department, unless with the permission of the board of revenue 
pfoughingklJS 01 so ^ on g as the manufacture is continued on the same ; and it is lawful for the salt 
I^^rnneot. 1116 a 2 ent anc * l* is subordinate officers to attach, confiscate, and dispose of, as is directed by 
the board, any crops grown on such land in contravention of this rule, and to require the 
police to aid him in doing so. And any person illicitly cultivating, clearing, or ploughing 
such land, or doing any act preparatory to its cultivation and clearance, or causing another 
to do so, is, on conviction before a magistrate* subject for every such offence to a fine not 
exceeding 500 rupees, besides being liable in a ciVih action for any damages, which the salt 
department sustains. Provided,. However, that 4f any chur or salt land occupied as above 
becomes through natural causes' useless for the purposes of 'the salt^department, the pro¬ 
prietor thereof is to be entitled to recover possession of the'same, on establishing the 
fact to the satisfaction of the board of revenue or by a regular suit, in court, and on 
relinquishing the compensation paid to him-by the salt agent fox the* use of the land. 
Reg. I. 1824; sect. 12. V - > ' . 

JIm/Z* 3516 - Fitles ^Posei under the aWytf rule are to'be commuted to imprisonment 

under the provisions of sect;'3, Reg. XIV. 1797 * and sect'. 19, Reg. IX. 18&7, whenever 
the party, ou whom the'fine is imposed, neglects to pay it. Const. No. 388. ' 


* v. paras. 1842 
and 1847. 
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OF OFFENCES AGAINST THE CUSTOMS AND SALT LAWS'IN TIjE 

WESTERN PROVINCES. 

351/. The following and no other duties of customs are leviable upon import and 
export of articles into and from the North Western provinces of the presidency Of Bengal, 
tha.. is to say:—On the import of salt, of all descriptions, .two rupees pefmaund, and a 
fu. ther duty of ono rupee per maund on the transmission thereof .to the Eastward of 'Allahabad. 
Oil the import ol cotton, uncleaned, four annas per maund ; cleaned, eight annas per maund. 
On the export of- uusri, kund, chini, and all .clayed and refined sr. it annas per 

maund; goor, r&b, sheerah, and all unclayed.and unrefined saccharine produce, three annas 

per maund. The import of sugar into any part of tho said provinces, is, and shall remain, 
prohibited. Act XIV. 1843, sccf. 2. 

A518. It shall be lawful for the government of the said provinces from time to time 
to make and issue such orders as may be deemed expedient for the collection of the aforesaid 
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duties in such manner, mid upon such line or lines, and at such places on or near such line 
or lines, as may seem fit; and all such orders shall have the same force as if they formed a 
part of this Act from the date notified ill the gazette, wherein they shall be published. 

Act XIV. 1843, sect. 3. 

3519. The manufacture of alimentary salt throughout the Western provinces without Sait rot to be 
the express sanction of the government, is prohibited; and any person engaging in the manu- 
facture of such salt, or preparing or causing to be prepared works for the manufacture of governraent * 
such salt, without such sanction, and all zumeendars or other proprietors of land, or their agents, 
conniving at such illicit manufacture, shall, on conviction by the magistrate, within the Penalty, 
limits of whose district the offence may have occurred, be punished by a fine not exceeding 
500 rupees, and, on non-payment of such fine, by imprisonment not exceeding six months 
with or without hard labor; and all works at which such manufacture shall have been 
conducted, or which are designed for such manufacture shall be destroyed, and any salt 
which may be manufactured or stored thereat shall be seized and confiscated. Act XIV. 

1843, sect. 4. 


3520. It shall be lawful for the collectors of customs and the collectors of land revenue. Collectors may 
within their jurisdictions, to destroy all works for the manufacture of salt, and to seize the salt and scLe -ait. 
stored thereat, and to apprehend the persons concerned in the manufacture thereof, and to 
make them over for trial to the magistrate within the limits of whose district the offence may 
have occurred. Act XIV. 1843, sect. 5. 


3521. Whenever any collector or other officer of customs or land revenue, not being Particulars to he 
under the grade of assistant patrol in the customs department, or of naib tuhseeldar in the on receipt of infoi- 
revenue department, receives credible information that, within his jurisdiction, salt is unlaw- ulwM manufacture 
fully manufactured, in any dwelling-house, ware-house, or other enclosed place, or that salt is or store OI ^ 
unlawfully stored in any such house or place within the limits of customs jurisdiction as de¬ 
fined by the government of the North-Western provinces of the presidency of Bengal under 

the provision of section 3, Act XIV. 1843, he shall first record in writing the name, 
residence, and calling of the informant, the locality and description of the house or place 
where he believes the salt to be manufactured or stored, and the name of the owner or occupant 
of such house or place, or the name of the person for or by whom such salt is manufactured 
or stored, and with respect to salt stored the supposed quantity and description of such salt, 
with the grounds for believing the same to be contraband. Act XXX\ I. 1855, sect. 1. 

3522. The said officer, after recording the particulars aforesaid, may summon from Officer thorenpea 

the nearest police station a police officer, not being under the grade of a jemadar, to attend ami prw^d U to° lice 
him, and with such police officer and informant proceed to the said house or place and in h , ou ? for 

r euirii e . 411 contraband suit. 

their presence search the same for salt unlawfully manufactured or stored; provided that proviso 
such search be not made between sunset and sunrise. Act XXXVI. 1855, sect. 2. 

3523. The said officer, in company with such police officer, may break open the door officer way break 
or force ah entry within the said house or place, if, upon requisition duly made, the door be 0 P ondcK,rs * 

not opened, or admission be refused, by the owner or occupant thereof. Act XXXVI. , 

1855, sect 3. i 
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3524. A forcible entry under the last preceding section shall only be.made in acc ord 

ance with the rules and precautions prescribed by Reg. XX. 1817, and by- sect. 10, Reg. V. 
1800 (for the Benares province), and sect. 19, Reg. XXVIII. 1803 (for the ceded and conquered 
pi.o\ inceo), for breaking into a house for execution of process of distraint.* Provided, how- 
“ ’ c 1 , ^ 10 i esponsibility for the act, and the determination whether to force an entry or 

not, shall rest with the officer of customs or land revenue only. Act XXXVI. 1855, 
sect. 4. ; 

3525. No salt found stored in any house or place within the limits of customs jurisdic¬ 
tion mentioned in section 1 of tliis Act, not being salt unlawfully manufactured thereat, shall 
be deemed contraband, unless the quantity found shall exceed five seers in weight. 
Act XXXVI. 1855, sect. 5. 

3526. Whoever, being a police officer summoned under section 2, fails to attend him¬ 
self or to depute a subordinate police officer, not being below the grade of a jemadar, to attend; 
and any police officer who, after’ attending, refuses to aid in the search for, or seizure of, 
contraband salt, or in any way wilfully frustrates the object of the search or seizure; shall, 
on conviction before a magistrate, be liable, besides being dismissed from office, to a fine 
equal to the amount of fine that would have been leviable on the owners or holders of the 
salt, if it had been seized according to the information laid. Act XXXVI. 1855, sect. 6. 

3527. Any officer of customs or land revenue, vested with power to carry into effect 
the provisions of this Act, who, under cover thereof, searches or causes to be searched any 
dwelling-house, ware-house, or other enclosed place, without reasonable grounds of suspicion 
that contraband salt is there manufactured or stored, shall, upon conviction before the magistrate 
within whose jurisdiction the offence may have been committed, be puuished with fine not ex¬ 
ceeding five hundred rupees, which fine or any portion thereof may be paid over to the party 
aggrieved, and, in default of payment of such fine, with imprisonment for a period not exceeding 
six nionths; and any person wilfully and maliciously giving false information, and so causing 
a search to bo made in any dwelling-house, ware-house, or other enclosed place, to the injury 
or vexation of the owners, occupants, or any other person or persons whatsoever, shall, on 
conviction before a magistrate, be liable to the same penalty and also to imprisonment for 
a period hot exceeding two years with or without hard labor. Act XXXVI. 1855, sect 7. 

3528. Every search under this Act, whether the result thereof be the seizure of con¬ 
traband salt or otherwise, shall be reported within forty-eight hours by the officer of customs 
oi land revenue and by the officer of police present at the search to their respective official 
superiors. Act XXXVI. 1855, sect. 8. 

■i529. The purification or refinement of impure salt, obtained in the manufacture of 
saltpetre, so as to produce alimentary salt, shall be deemed a manufacture of salt within the 
meaning of this Act and of Act XIV. 1.843. Act XXXVI. 1855, sect. 9. 

3530. All sugar imported into the said provinces, and all articles imported or exported 
without payment of the duties imposed by this Act, or in contravention of the orders which 
may be made and issued under the provisions thereof, and all boats, carriages and convey- 
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ances, and all animals used in transporting the same, shall be liable to be seized and 
confiscated in the manner hereinafter mentioned. Act XIV. 1843, sect. 6. 

3531. All persons evading or attempting to evade the payment of the duties imposed Penalty for evad- 

by this Act, and all persons aiding or abetting such attempts or evasions, or in any manner I " S duties ' 
acting in contravention of this Act, or of any order made and issued under the provisions 
thereof, and all zumeendars and other proprietors of land, or their agents, who shall wilfully 
connive at such attempts or evasions or aid such acts, shall, on conviction by the magistrate, 
within the limits of whose district the offence may have occurred, be punished by a fine not 
exceeding 500 rupees, and on non-payment thereof by imprisonment not exceeding six months 
with or without hard labor. Act XIV. 1843, sect. 7. 


3532. It shall be lawful for all officers of customs department to search any car- ojH £ ow6r of customs 
riages and conveyances, and any packages, upon reasonable grounds of suspicion that such 

carriages, conveyances, or packages, contain any articles made subject to duty, or prohibited 
to be imported by this Act, and to detain all such articles as may be liable to confiscation 
under the provisions thereof. Act XIV. 1843, sect. 8. 

3533. Whenever anv articles or goods shall be seized or detained under the provi- Seizures to be re 

« ^ j Portect bv collectors 

sions of this Act, the collector or deputy collector of land revenue or customs, within whose 
jurisdiction such seizure or detention shall occur, shall, with all practicable expedition, repoit 
the case for the determination of the commissioner of revenue; and it shall be lawful for such 
commissioner to declare such articles or goods to be confiscated, or to impose such lesser 
penalty in lieu thereof as to him may seem fit. Act XIV. 1843, sect. 9. 

3534. It shall be lawful for all officers in the customs department to apprehend any 

person upon reasonable grounds of suspicion that such person is liable to punishment under thcse 

this Act, and to make him over for trial with all practicable expedition to the magistrate 
within whose jurisdiction the offence may occur. Act XIV. 1843, sect, 10. 


3535. Provided always, that any officer of the customs department who shall without .^or'^pprehen 

reasonable grounds of suspicion search anv carriage or conveyance or any package, shall, ing without reason* 
• • i J ° 4. . £* oble grounds, 

upon conviction thereof before the magistrate within whose jurisdiction fine ottence may 

have been committed, be punished with fine not exceeding 250 rupees, which fine shall be 

paid over to the party aggrieved, and, on non-payment of such fine, with imprisonment not 

exceeding three months; and provided also, that any officer of the customs department who 

shall under color of this Act apprehend any person, without reasonable grounds of suspicion 

that such person is liable to punishment under this Act, shall upon conviction before the 

magistrate, within whose jurisdiction the offence may have been committed, be punished 

with fine not exceeding 500 rupees, which fine shall be paid over to the party aggrieved, 

and, on non-payment of such fine, with imprisonment not exceeding six months. Act XI\. 

1843, sect. 11. 

3536. All magistrates, or persons exercising the powers of magistrate, shall be competent OffVnci'? oogni- 
to receive and determine all charges against persons thus made over to them for trial on trato. u> ma -' 5 ' 
account of offences againsi this Act; and all sentences passed in pursuance of this Apt shall 

8 o 
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be open to appeal under such rules as may from time to time be laid, down for the cognizance 

of appeals in ordinary cases. Act XIV. 1843, sect. 12. 

■ # *1 ' ' " * 

- Aitpoiice and 3537. All officers of police, and all officers of the government engaged in the collection 

si,sir .customs offi- of the land revenue, are empowered and required to aid and assistjthe officer of the customs 

'J cers * department in the execution of this Act. Act XIV. 1843, seel. 13. 

^ Cocal limit of 3538. Nothing in this Act contained is to apply or to be deemed to apply to the Saugor 

and Nerbudda territories, or to the district of Ajmere. Act XIV. 1843, sect. 14. 


NOTE. 


The following rules were issued for giving effect to the above provisions under Notifications Govt. W. P. 
February 10, 1844, and July 21, 1852. 


SECTION I. 


Customs Lines and Jurisdiction. 

Pule 1. The lines hereinafter specified shall be established for-levying the duties authorized by 
Act XIV. 1843. 

j Rule 2. The North-West frontier line shall commence in the Himalaya range of mountains on 
the Jumnah, and shall run in the direction of that river till it reaches the boundary between the Banda 
and Allahabad districts, whence it shall run in the direction of the Southern frontier of the Allahabad 
and Mirzapore districts till it meets the river Soane, and there it shall terminate. 

Rule 3. Custom house jurisdiction shall extend, on the left bank of the Jumnah, from its entering 
British territory in the Himalayas to within two miles of the chief police station of Shamli, for a distance 
of five miles from the bank ot the river ; and, on the right bank off the J uranah, from the point where it enters 
British territory in the Himalaya range to the boundary of the Banda and Allahabad districts, for a dis¬ 
tance of 15 miles from the bank or over all British territory within that space; and along the frontier of 
the Allahabad and Mirzapore districts for the distance of 15 miles North and East of the frontier, save and 
except that the cities and marts of Delhi, Bindrabun, Muttra, and Agra, shall be excluded from customs 
jurisdiction, the space so excluded betog a circle of two miles from the cotwali or chief police station of 
each town. Provided that where these tracts are so excluded, the breadth of the line be extended in a 
correspondent measure to the Westward and Southward, so that in no place the breadth be less than 15 
miles, or include all British territory within that space. 

Ride 4.. The Hurrlanah line shall branch off from the North-We3tern frontier line at Bullubgurb, 
and skirting the Northern boundary of the Jhujjur territory shall pass by Hansi, Ilissar, and Sirsa, and 
beyond that point till it reaches the extreme limits of the British territory at or near the Sutlej river ; 
and along this line customs jurisdiction shall extend for a breadth often miles, or over all British territo¬ 
ry within that space. All dutiable articles crossing the Hurrianah line shall pay the full duty; save and 
except that salt, intended for consumption to the West of the North-West frontier, shall only be liable to 
half duty on crossing this line. All imported articles which have paid full duty on crossing the Hurrianah 
line shall not be liable to any further duty on crossing the North-West frontier line; and exported articles, 
which have paid full duty on crossing the North-West frontier lino, shall not be liable to any further duty 
on crossing the Hurrianah line. ' - V. 

Rule 5. Articles brought from the Southward and Westward within customs jurisdictions, upon either 
of the above lines, shall be held jto be imported, gave and except in the case of sugar, the produce of a 
British province, as provided hereafter in rule 37. Articles brought from the Northward and Eastward 
within customs jurisdiction upon any of the adiove Hdc-s shall Ire held to be exported. 

Rule 6. A line, for the levy of a duty on salt only, shall proceed from the fortress of Allahabad, due 
South to the Kewah frontier, and due North to the Oude frontier, and thence along the Western and Eastern 
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boundaries of the Oude state, till it reaches the Nepal frontier, on either side, and there it will terminate 
Customs jurisdiction shall extend East of the line running due South and North from Allahabad for a 
breadth of 10 miles, and, where the line skirts the Oude frontier, for a distance of 13 miles from that frontier. 

Rule 7. All salt passing out of the Oude territory across this line shall be held to be imported, and 
shall be liable to the duty of two rupees per maund, and all salt passing to the Eastward of Allahabad shall 
be held liable to the further duty of one rupee per maund, imposed by section 2, Act XIV. 1843. 

Rule 8. The said customs jurisdiction shall not include the Ganges or Jumnah river, so as in any 
way to interrupt the free navigation thereof, all customs interference with the river-borne trade bein^- 
hereby prohibited, further than may be required at or near Allahabad for the protection of the special 
further duty on salt. 


SECTION II. 


Customs chokees open and closed . 

Rule 9. Custom house chokees may be established at any points within customs jurisdiction for 
the regulation of the lawful traffic, and for the suppression of contraband traffic. The chokees shall be 
either open or closed, and shall be disposed in single continuous lines, at such intervals, as may be 
necessary. The open chokees shall be established on the chief roads intercepting each line for the passing of 
such dutiable articles as shall have paid the prescribed duty. The closed chokees shall be entirely of a 
preventive nature ; and shall be established to prevent the importation of sugar from foreign territories, 
and the passing of dutiable articles, although accompanied by rowannahs. 

Rule 10. A list of the open chokees for passing dutiable articles, within each custom house jurisdic¬ 
tion, shall be prepared and printed in the English, Persian, Nagree, and mahajunnee languages, and kept in 
a convenient place, for public reference, in each open chokee, and at the tuhseeldarees and thanas adja¬ 
cent thereto, and in the offices of the collector and collector of customs of the district. 


) 


SECTION III. 


Custom houses and custom house officers . 


Rule 11. Custom houses for entering the exports and imports, and for receiving the duties authorized 
by the Act, shall be established at Sirsa, Ilansi, Delhi, Kurnal, Hodul, Agra, Calpi, Kajpoor, Al¬ 
lahabad, and Mirzapoor. 

Ride 12. The superior officers of the department charged with the collection of duties, granting of 
rowannahs, and superintending the preventive establishment, shall be denominated collectors, and deputy 
collectors; the deputy collectors shall be subordinate to the collectors, but shall be competent to perform 
all acts which may legally be performed by the collector. There shall be one commissioner in each division, 
vested with the general superintendence over the whole establishment; and there shall be in charge of eavh 
custom house a collector or deputy collector. 

Rule 13. The subordinate officers who will constitute the preventive department shall be called 
patrols, assistant patrols, darogahs, jemadars, and chaprasis ; and shall be stationed at such places along 
the line as may, from time to time, be found convenient. At all open chokees there shall be stationed a 
darogah, or jemadar, and a mohurir or weighman. 

SECTION IV. 


; Mode of collecting the duty on dutiable articles ivhen brought across the line . 

Rule 14 . No dutiable articles shall be brought across the line, unless covered by rowannahs, in 
duplicate, of the form [A] annexed to these rules. 
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Rule 15. Persons desirous to obtain such rowannabs for the passing of dutiable articles shall give in 
a written application at the nearest custom house. The application shall specify— 

The name and description of the goods. 

The description and. quantity of carriage. 

Total weight of goods. 

Piate of duty per maund and total amount of duty. 

The name of the applicant. 

By what route or chokee proceeding. 

Rule 16. A sufficient number of officers, called mooshriffs, shall be entertained at each custom 
house; and, on payment of the' duty to the treasurer and application for the rowannah, it shall be the duty 
of one* of these officers to see that the rowannah is duly and accurately prepared and delivered to the 
applicant, free of any further charge or fee whatever. Each rowannah shall bear the signature of the 
mooskriff by whom it has been prepared and delivered, and he shall be held responsible for its accuracy, 
and sufficiency, and early delivery. 

Rule 17. Rowannahs shall be current for three months, from the date of issue, and shall be of no 
effect whatever from and after the expiration of that period, excepting in the manner provided hereafter 
in section V. 

Rule 18. Rowannabs, granted at any custom house, shall cover dutiable articles in all customs juris- 
diction, save and except that rowannahs certifying payment of the import duty on salt shall not exempt 
salt passing Eastward of Allahabad from payment of the further duty. 

Rule 19. When dutiable articles covered by a duplicate rowannah are brought to an open chokee, 
the rowannah shall be delivered to the officer at the chokee ; who, after comparing it with the goods, and 
ascertaining that it covers them, shall permit the goods to pass, at the same time dividing the two copies 
of the rowannah through the bordered words in the middle, himself retaiuii.g the right hand or 
duplicate, and delivering the original to the owner of the goods. The goods shall on no account be de¬ 
tained at the chokee more than twenty-four hours unless for breach of customs rules. 

Rule 20. The single original rowannah, of the form A, shall be of no avail to cover dutiable articles, 

O O 1 t 

before they reach a line of chokees, and when brought to an open chokee, save and except m the ease ot 
dutiable articles intended to be brought across the frontier line North of Delhi, after having passed the 
Hurrianah line, or the reverse. In this case the single original rowannah shall be considered as proof of 
payment of duty on the line first crossed. Special rowannabs must be taken out from the Allahabad 
customhouse, after payment of the further duty, to cover salt passing to the Eastward of that city. 

Rule Z 1 Rowannahs destroyed by fire or water shall not be renewed or granted in duplicate, ex¬ 
cepting by order of the collector of the division on proof of destruction in the manner aloresaid. 

Rule 22. If the possessor of a rowannah be desirous to divide the despatch of goods covered by the 
rowannah, he shall, on application to the nearest, custom house, obtain as many partitions of atrafee 
rowannahs, of the form 11, as he may reipiire, provided that a fee of two annas be pai on each par- 
tition rowannah so taken. 

Rule 23. Persons wishing to export cotton, or to bring it within half a mile of the line of chokee, 
from the Northward and Eastward, shall make application to the collector ot customs, and shall obtain 
from him a nuiuii rowannah, that is a free pass, in the form C annexed to these >ulcs. no fee shall be 
demanded for the preparation of such rowannah, and it shall under no circumstances be Current for more 
than one month from the date of issue. 

Rule 24. Persons wishing to bring salt within the customs jurisdiction from the Northward and East* 
ward, shall obtain a muab rowannah of similar form, on payment of a fee of two annas for each rowannah. 
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which rowannah shall be current for a period of 15 days from its issue, but shall not cover goods found at 
a greater distance than five miles from the Northern or Eastern limit of the jurisdiction. 

Rule 25. The maund weight mentioned in the Act as that on which the duty is to be levied is the 
maund prescribed by Reg. VII. 1S33 (i. e . of 80 sicca weight to the seer.) 

SECTION V. 

Extending the currency of roivannahs. 

Ride 26. Persons desirous to deposit or keep dutiable articles within the limits of customs jurisdic¬ 
tions for a period exceeding that for which the rowannahs may be current, may obtain an extension of 
their currency for a period not exceeding eight months, calculated from the date of original issue, provid¬ 
ed they make application to the collector, or the patrol of the beat, one week before the expiration of the 
original term of the rowannah. 

Bide 27, On such application being made, the patrol shall ascertain whether the despatch is covered 
by the rowannah ; and, on being satisfied that such is the case, shall endorse the rowannah and note on its 
back the place of intended deposit and the period for which its extension is required. 

Buie 28. The rowannah so endorsed shall be sent to the collector, who will superscribe thereon the 
period for which the rowannah is extended, and the date on which the superscription will cease to have 
effect. 

Rule 29. The rowannah thus superscribed, signed and sealed by the collector and attested by the 
mooshriff, shall be delivered to the applicant, either at the custom house, or through the patrol of the beat, 
as may be desired by the applicant. 

Rule 30. The rowannah, thus extended, shall cover the goods for the period noted in the super¬ 
scription and no longer. 

Buie 31. No extension shall be granted for a second period, beyond the full term of eight months 
from the date of original issue, excepting on clear grounds of necessity, in order to save the owners of the 
goods from unmerited loss ; and then, only with the permission previously obtained of the collector of 
the division. 

SECTION VI. 

Illegal acts involving penalties. 

Buie 32. The bringing or keeping of salt within customs jurisdiction, uncovered by a rowannab, 
shall subject the offenders to all the penalties prescribed by the Act. 

Buie 33. The bringing of saccharine produce, sugar, or cleaned cotton, uncovered by a rowannah. 
within half a mile of the line of chokees established under 'rule 9 shall subject the offeuders to all the 
penalties prescribed by the Act. 

Rule 34. The attempt to bring dutiable articles, even when accompanied by a rowannab, across 
the line of chokees, except by a open chokce, shall subject the offenders to all the penalties prescribed 
by the Act. 

Rule 35. Uncleaned cotton may be brought free of duty, and unaccompanied by a rowannah, to 
any mart South or West of the line of chokees or on the line of chokees; but the attempt to bring the 
cotton past the line, whether in a cleaned or uncleaned state, unless it be covered by a rowannah, shall 
subject the offenders to all the penalties prescribed by the Act. 

Rule 36'. Provided that persons having in their possession, uncovered by a rowannah, salt not ex¬ 
ceeding one seer, or sugar or saccharine produce not exceeding five seers, and intended for private 
consumption, shall not be held liable to the penalties prescribed in the Act, and are hereby exempted 
therelrom. Salt not exceeding five seers uncovered by a rowannah found in the possession of i person 
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shall be liable to confiscation, but the possessor shall not be liable to the penalties prescribed by section 
7, Act XIV. 1834. 

Ruh 37. Provided also that sugar, the produce of British territory, covered by a certificate of 
origin, prescribed by section 3, Act XXXII. 1836, if brought across the line from British territory, 
lying on the South and West of the line, shall not be held prohibited. 

Rule 38. Dutiable articles brought to an open chokee shall be held to be covered by a rowannah 
in duplicate or single, as may be requisite under rule 20, if they agree with the description in the 
rowannah in all essential particulars, and if there be no greater excess of weight then five per cent, of 
the whole despatch, and if the rowannah shall be current, and shall not have been previously used for 
passing other goods. 

Rule 39. If the excess in weight be more than five per cent, above what is entered in the rowannah, 
but not more than 15 per cent, of the whole despatch, or if the discrepancy between the goods and the 
rowannah be evidently the result of accident or ignorance, and there be no ground for suspecting fraud, 
a greater penalty than double duties on the whole despatch shall not be awarded by the commissioner. 

Rule 40. Whenever persons shall have become liable to the penalties under the declaration in these 
rules, evidently from inadvertence or ignorance and without any attempt at concealment or fraud, a greater 
penalty than double duties on the whole despatch shall not be awarded by the commissioner. 
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tion, and military 
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Ivnaltv for of- 


CHAPTER X. 

OF MILITARY STORES. 

3539. The transportation of cannon, and of all descriptions of fire-arms or military- 
stores, excepting on account of or under a pass from the British government, being prohi¬ 
bited, all officers of the customs arc required to seize all such cannon, arms, or military- 
stores, as are attempted to be transported in disobedience of this prohibition. The cannon, 
arms, or stores, so seized, are liable to confiscation. This rule, however, is not to be 
considered as applicable to fowling pieces, pistols, swords, or any other arms, which are 
in the possession of individuals evidently for private use. Reg. IX. 1810, sect. 31. 

3540. Arms, ammunition, and military stores (with the exception of arm3 in the 
possession of individuals for private use) are not to be exported, or otherwise taken from 
the territories of the East India Company, without a license from a public officer or officers 
to be indicated by the government for the purpose of granting such licenses, and a full 
compliance with all such rules and conditions as may be prescribed for the guidance of 
such officer or officers, in regard to such exports, by the government. And any arms, 
ammunition, or military stores, which any person exports, or attempts to export, or take as 
aforesaid, contrary to this Act, are to become thereby forfeited, on the award of the officer 
or officers authorized as aforesaid to grant licenses, or the collector of customs; and every 
person offending in the premises contrary to this Act, is liable, on conviction before a magis¬ 
trate, to a penalty not exceeding 500 rupees. Act XVIII. 1841, sect. 1. 
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3541. The magistrates in the Western provinces are authorised to grant licenses for 
the exportation of arms, ammunition, and military stores, and to exercise the powers 
specified in Act XVIII. 1841. In ordinary cases the magistrate must report direct 
to the secretary to government in tfte judicial department the circumstances under 
which application is made to him for license for the export of arms, ammunition, or military 
stores ; and shall await the orders of government before issuing such license. In cases of 
emergency, where the export may be apparently unobjectionable and the exporter would 
be exposed to inconvenience .by the delay of a reference, the magistrate is empowered to 
grant the license without delay, at the same time reporting to the government the circum¬ 
stances which induced him to grant it without previous reference. The license may be 
drawn out in any convenient form, but must sufficiently particularise the nature of the 
despatch which it covers. No fee can be demanded tor the preparation or i^ue o t le 
license.' Notification Govt. W. P. March 30, 1850. 


3542. Any person, who collects or keeps in one place, or within places not exceeding 
Smiles in distance from each other, any quantity of gunpowder exceeding oO pounds, 
without a license from such officer as aforesaid, is liable, on conviction before 

to a penalty not exceeding 500 rupees; and such gunpowder .to become «”***”* 
award of the officer or officers authorized to grant licenses as aforesaid, or the collector 

customs. Act XVIII. 1841, sect. 2. 

3543. It is lawful for the government to allow at any port or ports the exportation of 
arms, ammunition, and military stores, as aforesaid, without any suqli license as afoiesai , 
as they deem expedient. Act XVIII. 1841, sect. 3. 


3544. The chief magistrate of Calcutta was appointed, under the above provisions, to be 
the officer for the presidency of Fort William, for the purpose of granting licenses for the 
exportation of arms, ammunition, or military stores, from Calcutta. It was not the intention 
of this appointment to preclude tho collector of customs from allowing tho expoi tation o 
arms, ammunition, or military stores, when accompanied by an order ol go' eimin-.it ac^m 
ing to the practice heretofore in observance. Notification Govt. Eengal,Yo 1Ul "' 


CHAPTER XI. 

OF UNLAWFUL POSSESSION OF SOLDIERS' NECESSARIES, 

3545. Any person, who shall knowingly detain, buy, exchange, or receive from any 
soldier or deserter, or any other person, on any pretence whatsoever, or shall solicit or 
entice any soldier, or shall be employed by any soldier, knowing him to be such, to sell any 
arms, ammunition, clothes, or military furniture, or any provisions, or any sheets, or other 
articles used in barracks, provided under barrack regulations, or regimental necessaries, or any 
article of forage provided for any horses or other beasts belonging to or used in tiic East 
India Company’s service! or who shall have in his or her possession or keeping any such arms. 
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IF. P. to exercise 
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provisions, report¬ 
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ammunition, clothes, furniture, provisions, spirits, articles, necessaries, or forage, as afore- 
oaiu, and shall not give a satisfactory account how he or she came by the same; or shall 
than^e the coloi of any clothes as aforesaid; shall forfeit for every such offence any sum 
not exceeding two hundred Company’s rupees, together with the treble value of all or 
any of the several articles of which such offender shall so become possessed. And if any 
person, having been so convicted, shall afterwards be guilty of any such offence, and shall 
be convicted thereof by one or more justices of the peace, every such offender shall for 
every such offence forfeit any sum not exceeding two hundred Company’s rupees but not less 
than fifty Company’s rupees, and the treble value of all or any of the several articles of 


which such offender shall have so become possessed, and shall, in addition to such forfeiture, 
be liable to be imprisoned only, or imprisoned and kept to hard labor, for any term not 
exceeding six calendar months, as the convicting justice or justices shall think fit. And 
upon an} information against any person for a second or any subsequent offence a copy of 
the conviction, certified by the proper officer having the care or custody of such conviction, 
or any copy of the same, proved to be a true copy, shall be sufficient evidence to prove a 
conviction of the former offence. And if any credible person shall prove on oath or solemn 
declaration before a justice of the peace, or person exercising the like authority, a reason¬ 
able cause to suspect that any person has in his or her possession, or on his or her premises, 
any property of the description lierein-before described, with respect to which any such 
offence shall have been committed, the justice, or person exercising like authority, may 
grant a warrant to search for such property as in the case of stolen goods ; and, if upon 
search any such property shall be found, the same shall and maybe seized by the officer 
charged with the execution of such warrant, who shall bring the offender in whose possession 
the same shall be found before such justice or other person to be dealt with according to 

Ian'. <2, and 13 Viet. cap. 43, sect. 52 (mutiny Act for military forces of the East India 
Company). 


Mode of recover¬ 
ing penalties. 


These provisions 
to be enforced by 
mofussil magis¬ 
trates. 


3546. All penalties and forfeitures by this Act imposed may and shall be sued for 
and be recoverable in any court of record at the said presidencies, or in any other court in 
India, in which, under any laws made or to be made in India, the penalty would be recover¬ 
able, if the same had been incurred by tlie offender in breach of any other law : provided 
always, that no action shall be brought or prosecution carried on by virtue of this x\ct 
foi anv such penalties or forfeitures as aforesaid, unless the same be commenced within six 
months after the offence is committed. 12 and 13 Viet. cap. 43, sect. 68. 

3547. Magistrates of the Company’s criminal courts are bound to act under these 
pi ovisioiib, and have power to enforce the penalties, although no Act of the local legislature 
iiru een passed for the promulgation of the Act of parliament. C. O. No. 50 of vol. 4. 
liiio cu uihiL was issued in accordance with the -opinion of the advocate general, who 
rcteriwl to nact. 3(> 0 f 3 and 4 Viet cap. 37, and held that its provisions were still in force, 
notwithstanding the promulgation of 12 and 13 Viet. cap. 43. But sect. 74 of the latter 

Ad distinctly repeals the former, and tho section above given supersedes the former 
provisions. / 
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3548. One moiety of any penalty, not including any treble value of any articles One moiety to 

adjudged or recovered under the provisions of this Act, shall go to the person who shall 

inform or sue for the same; and. the remainder of the penalty, together with the treble veromcTt^ g °* 
value of any article, or, where the offence shall be proved by the person who shall inform 
the whole of the penalty, shall bo paid to the military secretary of the Government of the presi¬ 
dency, to which the court by whom the penalty shall be adjudicated shall be subject; and 
the court which shall adjudge any penalty under this Act shall immediately report the same 
to the said secretary. 12 and 13 Viet. cap. 43, sect. 69. 

3549. In all cases where any oath is hereby required to be taken, or any person is Punishment for 
hereby required to be sworn, a solemn declaration or affirmation may be substituted, if by mon>? false testu 
the laws for the time being in force in India such declaration or affirmation would be allow¬ 
ed to be substituted in the place of an oath in case the party were about to depose as a 

witness in a civil action in any of the supreme courts of the presidencies. And any persons 
wilfully and knowingly giving false testimony on oath, or solemn declaration or affirmation, 
m any case wherein such oath or solemu declaration or affirmation shall have been made for 
the purpose of this Act, shall be deemed guilty of wilful and corrupt perjury, and being 
thereof duly convicted shall be liable to such pains and penalties as by any law in force 
in England, or by any law in force in India, any pei’sons convicted of wilful and corrupt per¬ 
jury are subject and liable to ; and every commissioned officer convicted before a general 
court martial of perjury shall be cashiered; and every soldier or other person amenable to 
the provisions of this Act found guilty thereof shall be punished at the discretion of a 
general or other court martial. 12 and 13 Viet. cap. 43, sect. 70. 
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BOOK y. ■ 

OF OFFENCES AGAINST THE PERSON, OR THE PUBLIC PEACE 


CHAPTER I. 

OF PERSONS OF BAD CHARACTER. 


SECTION I. 

OF NOTORIOUS OFFENDERS. 


Police officers to 
apprehend all noto¬ 
rious robbers, and 
receivers. 


3550. It is the duty of the darogahs of police to apprehend and forward to the ma¬ 
gistrate all persons residing within their respective jurisdictions, who are notorious as dacoits 
and robbers of any denomination, or as house-breakers, thieves, or receivers of stolen 
property. Reg. XX. 1817, sect 20, cl. 1. 


dibh? 1 inionMtfo? 8 " 3551. On any written charge being preferred to a police darogah against individuals 

Tile I darogah e n°fo bis jurisdiction, of their being notorious robbers, burglars, thieves, or receivers of 

make a secret and stolen property; or on the darogah’s receiving credible information of such person beino- 
summary inquiry; . .. .... 1 0 

aud if necessary to within his jurisdiction ; the darogah, or other police officer presiding in the thana jurisdic¬ 
tion, is, previously to the apprehension of the accused, to make such secret and summary 
inquiry in the neighbourhood as is practicable, without endangering his escape, in re¬ 
gard to his general character and means of subsistence; and, if there appear substantial 
grounds to believe that the charge or information is well founded, the darogah or other 
police officer is to apprehend the person suspected, and is to examine him without oath re- 
nnd, as ho accounts gardiug his name, connections, place of residence, occupation, and means of livelihood. If 
ci.argThHn od bail on such examination, and any further immediate enquiry which is practicable', there appear 
1 1tUemogbtrutls to be stron g grounds for presumption, that the charge or information against the prisoners is 
unfounded or greatly exaggerated, and the prisoner tenders sufficient bail for his appearance 
before the magistrate, such bail is to be accepted; or in failure thereof, as well as in all 
cases wherein the examination of the prisoner tends -to confirm the truth of the charge or 
information against him, he is to be forwarded under custody to the magistrate, together 
with a written report of the enquiry, including such particulars as are necessary to enable 
the magistrate to form a just comprehension of the merits of the case. Reg. XX. 1817, 
sect, 20, cl. 2. 
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^ 1 ■ 3552. The foregoing rule is not to be construed as authorizing the police officers to 

- V make the sooruthals and enquiries regarding character provided for in the next clause, except 

under the special orders of the magistrate. Reg. XX. 1817, sect. 20, cl. 3. 

3553. Whenever persons are apprehended on suspicion of bad livelihood, or information 
of notorious character only, the magistrate is, with the least possible delay, to make such 

■ - enquiry as appears necessary to ascertain the grounds and truth of such suspicion or informa¬ 

tion; and if the party suspected, or informed against, is able to give sufficient bail for his 
, - ' appearance during the magistrate’s enquiry, he is to be admitted to bail accordingly. C. O. 
No. 81 ofvol. 1. 

3554. Whenever a police officer receives instructions from a magistrate to make a local 
inquiry and sooruthal, for the purpose of ascertaining the character of any person of bad fame 

* . or suspicious livelihood, the darogah is to proceed himself, or is to depute the mohurir 

or jemadar of the thana, to the village, in which the suspected person has been known 
to reside; and the darogah, mohurir, or jemadar, when not otherwise specially instructed 
by the magistrate, is to summon four or more of the principal inhabitants (not being fe¬ 
males) or of the middling classes residing in the village, and is to question them without 
oath respecting the present and former place of residence of the piisomr, Iii» geneial 
character, means of subsistence, property in ploughs, land, cattk, and other to oods and 
chattels; he is also to require them to state whether the individual suspected aiwOciatxs 
with persons of bad character, robbers, or armed men; and, if so, the names of such pci 
sons; whether he is frequently absent from his house or place of residence at night, without 
sufficient cause; whether his expenses are in proportion to or exceed his means; whether 
any person in the village bears the prisoner enmity; and whether the prisouer was e\er 
r before apprehended; and,if so, on what account. Reg. XX. lb>i/, sect. 20, cl. 4. 

3555. The sooruthal, containing the result of the enquiry above directed, is to be signed 
by the persons assembled ; and, if the result of the enquiry is favourable to the character ol 
the prisoner, the darogah is only to forward his report, and to await the orders of the ma¬ 
gistrate ; but, if unfavourable, a sufficient number of the subscribing witnesses, not hi any 
case exceeding four unless under the special orders of the magistrate, are to be immediately 
required to execute recognizances to appear and give evidence iu the fbujdaree court. 
Reo*. XX. 1817, -sect. 20, cl. 5. 

3 - -o Whenever a person of bad character is liberated from custody, or is released from 
iail after the expiration of a specific sentence of imprisonment, and the magistrate is of opi¬ 
nion, with reference to the character of the prisoner, that his future conduct should be 
watched, such individual is. to be sent to the thana division, ill which his habitation is situated, 

and is to be released by the officers of the police in the'pi-esence of the Bumduls, patwaris, 

and other headmen and watchmen of the village to which the person liberated belongs, 
who are to be enjoined W. afford him all practicable aid in procuring an honest live¬ 
lihood; but at the same time to keep a vigilant inspection over bis conduct and mode ol 
living ; and to give timely information to the police officers of the jurisdiction, in, the 
event 6f his being absent from his village at night without giving notice of his iutentiou 




but the police of¬ 
ficers cannot hold 
sooruthals in* such 
cases. 


Magistrate to 
order enquiry with¬ 
out delay end to 
admit prisoner to 
bail. 


Police officers 
Low to proceed 
when ordered to 
make local 
enquiry. 


The sooruthal if 
favorable is alone 
to be forwarded ; if 
unfavorable, wit¬ 
nesses aro to bo 
bound over to 
appear. 


Persons of bail 
character, li bora led 
from custody or 
discharged froru 
jail, aro to bo re¬ 
leased iu the pre¬ 
sence of the head¬ 
men and watchmen 
of the village, who 
are to be enjoined 
under a penally 
to keep a vigilant 
inspection over 
their conduct and 
inodo of living. 







Names of the 
headmen before 
whom they are re¬ 
leased to be report¬ 
ed to magistrate. 


Specification of 
penalty for not 
giving required in¬ 
formation. 


Persons suspect¬ 
ed of being engaged 
in a combination 
for robbery and 
murder to be made 
over to thuggee 
officers. 


704 


<S 


OF PERSONS OF BAD CHARACTER. 


or of Lis associating with individuals of bad reputation ; or of his ceasing to labor or to 
obtain a livelihood by creditable means ; in all which cases they are to be held responsible, 
anc ni.de to the penalty stated in the next clause, unless they give due information of the 
circumstances to the thana. Reg. XX. 1817, sect. 20, cl. 6. 

On the occasion of releasing a prisoner, under the provisions of the foregoing 
I’ules, the police darogah is to report to the magistrate the names of the munduls and other 
headmen of the village present at the time of the prisoner’s discharge; and, if the person 
released be hereafter convicted of any criminal offence, and it be established that the head¬ 
men of the place neglected to furnish the information required by the preceding clause, they 
are to be liable to the payment of a fine not exceeding 100 rupees from each individual, 
commutable in default of payment to one month’s confinement in the civil jail. R e tr. XX. 
1817, sect. 20, cl. 7. 

3558. Persons accused of robbery and murder, or of either of those crimes, under 
circumstances justifying a suspicion that the crimes have been perpetrated by persons 
engaged in a systematic combination for such purposes, are to be made over for trial to 
the officers of the thuggee department. C. O. No. 92 of vol. 3. L. P. 


Magistrate to 
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security for one 
year. 
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SECTION II. 

OF SECURITY FOR GOOD BEHAVIOUR. 

3ou9. Whenever the magistrates, under the authority vested in them by the exi still" 
regulations, require security for the good behaviour of a prisoner, they are (in all cases 
in which they judge it safe to do so) to provide in their order for the release of the prisoner 
at the end of a definite period not exceeding 12 months. Reg. VIII. 1818, sect. 8, cl, 1. 

3560. The period to be fixed for the responsibility of the sureties, in such cases, is to 
correspond with the term limited by the magistrate’s order for the prisoner’s detention in the 
event of his not furnishing the required security. Reg. IV. 1825, sect. 5. 

3561. It is not necessary for the session judge to revise the proceedings of the magis¬ 
trate in such cases, except on petitions [of appealJ presented by the prisoners; when he is 
directed and empowered to call for the proceedings, and on his own authority to annul, mo¬ 
dify, or confirm, the orders of the magistrate,(a) Reg. VIII, 1818, sect. 8, cl. 2. 

3562. When a case is brought before a judge by petition from a security prisoner, there 
is no discretion to enhance the period of detention. Const. No. 347. 

3o63. The above provision is not to be construed into a prohibition to the judge to call 
for the proceedings, when no petition is presented to him: but he cannot revise such cases, 
except on appeal by the parties. Const No. 460. C. O. No. 113 of vol. 3. See also paras. 
1849, and 1855. < 

(u) It is to bo remembered that Act XXXI. 1841 has repealed thoso parts of the Bengal code, which concern the 
powers and duties of the criminal courts in respect to appeals aud revision of sentences of a lower court by a 
higher. The existing rules, therefore, regarding appoals and revision of sentences apply to cases of this nature; and con¬ 
sequently a pre-mcr, required to give security for good behaviour, must prevent his petition of appeal within one month 
from the dale of tbe magi&trato’y order. 




3564 In all other cases, in which the magistrate is of opinion, from the evidence to gene¬ 
ral character adduced before him, that the prisoner is by habit a robber, burglar, or thief, or a 
vender or receiver of stolen property knowing the same to have been stolen, of a character 
so desperate, dangerous, or irreclaimable, as to render his release without security, at the 
expiration of the limited period of 12 months above specified, hazardous to the community, 
the magistrate is to record his opinion to that effect with an order specifying the amount of 
security which should, in his judgment, be required from the prisoner, as well as the number 
of sureties, and the period for which the sureties should be responsible for the prisoner’s good 
behaviour. Reg. VIII. 1818, sect. 9, cl. 1. 


If magistrate 
thinks that the pri¬ 
soner ought nut to 
be released at the 
end of one year, he 
is to specify the 
amount of security, 
the number of sure¬ 
ties, and the period 
of their responsibi¬ 
lity, required; 


3565. The whole of the proceedings are then to be laid before-the session judge, who, and to lay the 
after examining them, and requiring any further evidence, which he judges necessary, is Se^sAsibn 
competent, from his own authority, to pass orders on the case, either confirming, modifying, t)r moduy such rm 
or annulling the orders of the magistrate, as he judges proper and equitable. Reg. VIII. 

1818, sect. 9, cl. 2. 


3566. In such cases the magistrate should not sentence to the portion of time, which But in such eases 

, o A the magistrate is to 

is within his competence, and seek the orders of the session judge for an addition ; but 
should send up the case at once to the sessions, with his opinion why the orders of the the c«,o. 
sessions court are required. When the magistrate passed sentence for one year, and referred 
the case for two additional years, and the judge passed an order in accordance with the 
opinion of the magistrate, the court allowed the former order to stand, but reversed the 
latter as illegal. Reports Z. P. 1856, part 2, pages 157 and 159. 

3567. Under the above provision the proceedings .in all catfes of prisoners in confine- ^ucvermac^ S 

ment under requisition of security by a magistrate for their good behaviour, for any period rity'fo^moro^tt 
exceeding 12 months, must be laid before the session judge. Const. No. 617. oao year> 

3568. A commitment cannot be made on a charge of being a had character. N. A. R. Commitment can- 

o t? not oc on such 

vol. 6, page 76. ■ ' , ' charge. 

3569. In all such cases, if the session judge does not think it safe to direct the imrne- rio j u ^ e detention^ 
diate discharge of the prisoner, he is to fix, a limited period for the provisional detention of iri default of swu. 

. . . . „ 1 , „ - • . . , . , . rity, not exceeding 

the prisoner, m the event ot his not giving the security required from him ; winch period is 3 years. 

never to exceed 3 years, except in the cases specified, in the following section. Reg. VIII. 

1818, sect. 9, cl. 3. . ' . . . 

3570. When a magistrate has sentenced a person to imprisonment in default of security, ™c- 

' without providing that the case should be submitted to the session judge for sanction to his 

detention beyond one year, it is not competent to the judge to enhance the original sentence SertnThe SSS? ° r * 
on the subsequent proposition of the magistrate. N. A. R. VoL 6, page 76. instance. 

3571. In cases in wliich tire session judge,(a) from the proceedings before him, considers Session judge 

the prisoner to be a notorious gang-robber (dacoit), or other notorious robber of whatever bo cSn- 

(‘0 Fhe original text vests these powers iti the judge of circuit. Constructions Nos. *771 and 828 declare that the 
session judge is equally competent to exercise them. The sudder court will also enforce these provisions if there is sufficient 
cm cnee on tho record. Report^ L. P. 1856, part 1, r*ge 910. 

V, -i 8 & fa 
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fined indefinitely in 
default of security; 


but such cases are 
always \j be revis¬ 
ed by the session 
judge at the end of 
3 years. 


denomination, bein'? of desperate or dangerous character, whom it would be unsafe to set 
at liberty without substantial security for his future good behaviour, and who, therefore, in 
default of giving such security, should be confined indefinitely, in pursuance of sect. 9, 
Reg. \ III. 1808 [i. e. until the required security is given to the satisfaction of the sessions 
court, upon the report of the magistrate, unless from the prisoner’s behaviour during his 
confinement, or other circumstances, there appears to he sufficient ground of assurance to 
warrant his discharge on a mochulka under the provision made for that purpose by sect. 11, 
Reg. LIII. 1803], he is to declare and order the same accordingly. Reg. VIII. 1818, 
sect 10, cl. 1. Reg. III. 1819, sect. 2. 

3572. In these cases, however, the session judge is nevertheless to fix the amount of 
the security to be required from the prisoner, and is to provide in his order that, if the 
prisoner is not able to furnish the security required within the period of 3 years from the 
date of such order, the prisoner in question is to be again brought up, on the expiration of 
the period of 3 years above specified, before the session judge ; whose duty it will be, after 
examining the proceedings and making any further enquiries he may judge necessary, to 
determine whether the prisoner shall then be released, or whether he shall be again remand¬ 
ed, either on the same terms as before, or on any modified terms favorable to the prisoner. 
Reg. VIII. 1818, sect. 10, cl. 2. 


in such casestho 3573. With a view to encourage respectable individuals to become sureties for prisoners 

period of responsi- a , 

biiity of sureties is of the description alluded to in the foregoing clauses of this section, the period for 

to bo confined to 3 . , ... * - , „ . r 

yours; but they ur© which the sureties are to be responsible lor the good behaviour of the individuals is, in all 
individual ai the cases, to be limited to o years, subject however to the condition that the sureties, at the 
end of lUM period , ex pj rat j on 0 f t i iat p er i oc j } , are to be bound to deliver up tbe individuals to the magistrate. 
Reg. VIII. 1818, sect. 10, cl. 3. 


and then, if they ore 
willing-, to renow 
their responsibi¬ 
lity; 


3574. When individuals are surrendered by their sureties under the foregoing rule, the 
magistrate is to ascertain whether the former surety is willing again to become responsible 
for the future good behaviour of the prisoner, for a further period not exceeding 3 years; 
and in the event of the surety being willing to become again responsible for the conduct of 
the prisoner, the magistrate is to accept the security, and to release the prisoner on the same 
terms as before. Reg. VIII. 1818, sect. 10, cl. 4. 


if unwilling, the 
individual is to be 
brought before the 
session judge. 


3575. If the forPier surety declines to become again responsible for the prisoner, and the 
prisoner is unable to furnish any other sufficient security, the magistrate is to detain him in 
custody, and to cause him to be brought before the session judge for such further orders as 
he considers it proper to pass in the case. Reg. VIII. 1818, sect. 10, cl. 5. 


rcq^i^ogfvcseK 3o76. The criminal courts are prohibited from requiring security for good behaviour 
o/having 0U1 P ersons charged with, but not convicted of, a specific offence, on the grounds of strong 

suspicion of their having committed such offence, independently of any proof of notorious 
° vaC ° r bad character. Reg. VIII, 1818, sect. 2, cl. 1. 


however strong 

UiO prcsujimftQu 

be. 


3577. The court held that a magistrate was not justified in demanding security from 
prisoners merely on the ground of their undoubted participation, in a dacoity. If there is 


MIN/Sr^ 
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proof of such participation, they should be committed ; if not, the bare suspicion of it would 
not warrant the demand of security. Reports L . P 1855, part 2, page 852. 

3578. The foregoing rule is not to be construed to prevent the session judges, or the But it may here- 

nizamut adawlut, from requiring security from prisoners, who are acquitted on the trial 

before those courts of the specific charge brought against them, provided such prisoners of notorTousV^ 
appear, from the evidence on the proceedings, to be of notoriously bad or dangerous charactcr - 
character. In cases of this description, the session judges, or the nizamut adawlut, are to 
issue such orders as they iudge necessary under the rules contained in sections 9 and 10 of 
this regulation. Reg. YIII. 1818, sect. 2, cl. 2. 

3579. When the session judge acquitted a prisoner on the charge of forgery, but These provisions 

required from him security for good conduct on the ground that the evidence on the trial to habitual thieves 

proved him to be a known bad character ; the court held that the provisions of Reg. \ HI* 

1818 are applicable to such persons only as are shown to be habitual participates in 

robbery or theft or the sale or receipt of stolen property. Reports L. P . 1854, part 1, 

page 311. 

3580. A session judge required security from a prisoner, whom he acquitted of dacoitv, applie j to lhe 

as a dangerous character and notorious former of gangs of dacoits, being in the habit , u , 

getting men to commit dacoities with the intention of informing against them. I he court 
held that this did not amount to proof of notoriously bad or dangerous character within 
the meaning of the regulation, and cancelled the order requiring security, informing the 
judge that he could of course direct further enquiry to be made by the magistrate in 
respect to the prisoner’s general character and means of livelihood ; and pass such fresh 
order as he might deem just and proper upon consideration of the evidence which might 
he recorded by the magistrate. N. A. R. vol. 6, page 262. 

3581. When a session judge thinks it proper to act under the preceding clause, he 
ought to give prisoners the opportunity of summoning the witnesses, whom they may desire 
to have hoard on the subject of their character and livelihood ; and ought not to pass orders 
till after full consideration of the statements of such witnesses. And it is not enough to 
record that there is sufficient evidence of bad character on the proceedings ; but the par¬ 
ticular statements or parts of the evidence, from which this conclusion is drawn, ought to 
be distinctly referred to iu the session judge’s order. N. A. K. vol. 6, page 154. 

3582. The session judge is competent to direct an investigation to be made into the 
character of a prisoner, acquitted of the specific charge on which he has been tried, as a 
preliminary to the call for security. Const. No. 1180. 

3583. It is not competent to a magistrate, or to a court of sessions, to add a demand 
°f security to a specific sentence passed on a prisoner by themselves; nor can the session 
judge require security from a prisoner, to whom a specific punishment has been adjudged on 
u re S u lar trial by a magistrate. C. 0. No. 250 ot vol. 1. Const. No. 1195. 

3o 84. Whenever a magistrate or joint magistrate sees grounds for detaining in confine¬ 
ment, under requisition of security for good behaviour, a prisoner acquitted and ordered to be 


The judge must 
givo iho accused 
opportunity to call 
evidence in his 
defence. 


Session judge 
may originate in¬ 
vestigation iuto 
character. 


Security cnnnnf, 
bo required in ad¬ 
dition to a specitic 
sentence of pun¬ 
ishment. 


Magistrate how 
to proceed if he 
wishes to detain on 


MINlSr/fj, 
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AcquTtted oTuio 3 ( ’- :i3C h ar g e ^ ^7 a court of sessions, he is required immediately to certify the same, together 
'with a copy of his proceedings, for the information of the session judge. C. O. ISTo. 201 
of vol. 1. 


Tho magistrate 
may always exer 


3585. A session judge proposed to interdict the magistrate from enquiring into the 
ii*ach S callT c ' i0D c * ,aractors persons acquitted at tho sessions, except upon now grounds totally irrespective 
of those on which they had been committed to the sessions. But the court held that it was 
not competent to them to issue any such general restrictive directions. A magistrate must 
be allowed to act on the discretion vested in him by the law ; and control over his orders in 
regard to security', which must be issued upon further evidence than is before the session 
judge on a trial, can be exercised by the session court only when they are appealed against. 
It is for prisoners to appeal against the orders for their detention on security in regular course. 
In such cases the prisoners must be allowed the option of giving bail pending the enquiries into 
their means of livelihood and character; but a magistrate may always, and might often 
with great propriety, send a prisoner, unable to give bail, under a guard to be present at the 
enquiry in the mofussil, and to suggest evidence to be summoned on his own part. Letter 
N. A. No. 632, July 8, 1851. 


Security is not to 3586. The confinement of an individual in Tail, on a requisition of security for good 
be required without; J i J & 

pmnf of recent bad conduct, without proof of recent circumstances warranting the imputation of dishonest 

livelihood. ... . 1 1 

livelihood at the time of apprehension, is a manifest act of injustice. The session judge is 
particularly required to report any deviation from these orders. C. O. Nos. 9 and 26 
of vol. 2. 

tious°nn''cause 3587. As a general rule previous convictions should not be considered in judging of a 

requiring security, person’s character. C. O. Sup. Pol. X. P. No. 5 of 1847. 


arc^Vo r fixrd^n 3588. In every instance, in which security for good behaviour is required, whether by 
^cuj% p rcquiring the courts of sessions, or the nizamut adawlut, the amount of the security, 

the number of sureties (to be fixed at the discretion of the magistrate or of the court 
requiring the security), and the period of time for which the sureties are to be responsible for 
the good conduct of the prisoner, are to be fixed and determined. Reg. VIII. 1818, sect. 3. 


^ Period of dcton- 3589. The period of time, during which such prisoners may be made liable to detention 

security to be spe- in custody, on failure to furnish the security required from them, is to be specifically fixed in 
every instance, except in those cases, in which the prisoner appears to be a notorious robber, 
of a character so dangerous as to render his release, without security, evidently unsafe and 
objectionable. Reg. VIII. 1818, sect. 4. 


m nitrate to 3590. Adverting to the large number of persons detained by a magistrate merely on 

caution and . . « . . ° 1 # r J 

• * rrcii -nin re- suspicion ol being bad characters, without any direct evidence to the tact, and in some cases 

6 ‘ merely because they had been before apprehended or convicted of specific offences, the 

nizamut adawlut required magistrates to exercise the powers vested in them by the above 
provisions with due caution and discretion. C, O. No. 245 of vol. 1. 

3 591. Magistrates are to limit their requisitions of security for good behaviour to such 
gums, as it may appear equitable to recover in the event of the conditions of the engagement 
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not bein.f performed; and they are to be careful in ascertaining, that the sureties accepted 
are sufficiently responsible to malic good the amount eventually demandable from them. 
C. O. No. 70 of vol. 1. 

3592. Distance, or residence in another district, forms no ground for the rejection of 
the security of a person tendered by a prisoner under orders to give security for good 
conduct. Const. No. 920. 

3593. To put a stop to the practice of persons, for a pecuniary consideration, making 
themselves answerable for the conduct of men of bad character, over whom they have no 
influence, in the expectation that whatever may be the future conduct of those for whom 
they are responsible, their security will be regarded as nominal and not put into execution, 
—it is directed that whenever a person, who has given security for his good behaviour, 
is convicted of a serious criminal offence, and has not been delivered up by his surety, 
the latter is to be called upon to show cause why the penalty, to which he is liable by his 
engagement, should not be enforced: and that, unless satisfactory reason is assigned against 
enforcing the security bond, in wliolo or in part, it is to bo enforced by the magistrate. 
Magistrates are to make known the above rule to all persons, who offer themselves as sure¬ 
ties for the conduct and appearance of men of suspicious character in their respective jurisdic¬ 
tions. C. O. No. 70 of vol. 1. Const, No. 734. 

3594. All muchalkas and security-bonds, which by force of any Act or regulation may 
be taken by criminal courts of the East India Company, or by magistrates or joint-magistrates, 
for keeping the peace or for good behaviour, may be enforced in the manner prescribed by 
sections 8 and 9 of this Act (See paras. 3847 and 3848). Act V. 1848, sect. 11. 


3595. Individuals, who become snreties for the good behaviour of prisoners, may at all 
times obtain a discharge from their future responsibility by delivering up, or causing to be 
delivered up, the persons for whom they have become responsible to the proper magistrate 
or police officer: and they are not to bo made responsible for the amount of the seennty- 
bond, in cases in which they give timely information to the magistrate, that the individuals, 
for whom they have become sureties, have taken to bad courses, and use every exeition in 
their power to the satisfaction of the magistrate for the apprehension and sunenuei of such 
individuals. Keg. VIIF. 1818, sect. 7. 


3596. In cases wherein it is necessary to enforce a penalty-bond entered iuto by a surety 
for good behaviour, and it appears that the surety i3 dead, the magistrate, in enforcing the 
engagement as directed above, is to proceed against the heirs and executors of the surety 
to the extent of any property belonging to the deceased, which has come to their hands. 
Under this rule, the magistrate should be careful that the penal engagement, entered into by 
a surety, specifies the responsibility, to which his heirs and executors are liable in the event 
of his demise. But in all case 3 when the surety dies, his representative has the option of 
obtaining a'discharge by delivering up the party engaged for, as provided above with res¬ 
pect to the surety himself. In carrying the above instructions into effect, \\ hen he does not 
receive any special orders from the session judge or the uizamut adawlut, the magistrate is 

* ' 8 i 


sureties to be re¬ 
sponsible persons. 


Sureties not to 
bo rejected on ac¬ 
count of distant 
residence. 


Penalty to be 
enforced whenever 
the conditions of 
tho security bond 
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how to be enforced. 
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ation . 
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authorized to exercise his discretion in not enforcing the penalty, either wholly or partially, 
when the circumstances of the case appear to call for indulgence, or any equitable reason 
exists for dispensing with the penalty. C. O. No. 74 of vol. 1. 

Tiie ma g is trates are empowered at all times to exercise their discretion in releas- 
dcfaui^of 1 s^ecu- ing? Wltil0ut reference to any other authority, prisoners confined under requisition of security 
for their good behaviour, whether by their own orders, or by those of any other person dis¬ 
charging the functions of a magistrate; provided the magistrates are of opinion, from 
whatever cause, that such prisoners can be released without hazard to the community. 
Reg. VIII. 1818, sect. 5, cl. 1. 


but he is to report 
tiir* cuse, if security 
Ja3 been required 
by a higher court. 


Judge how to 
proceed on receiv¬ 
ing such report. 


3598. In cases in which a magistrate is of opinion, for whatever reason, that any prison¬ 
er confined under requisition of security for good behaviour, by order of the sessions court 
or nizamut adawlut, can be safely released without such security, the magistrate is to make 
an immediate report of the case, with his sentiments, for the orders of the court, which has re¬ 
quired the prisoner to furnish security previously to his release. Reg. VIII. 1818, sect. 5, cL 2. 

3599. In all cases of such reports being made by the magistrate to the sessions court, 
the judge is to call the prisoner before him, and to examine the proceedings held upon his 
trial, as far as is necessary to ascertain the grounds on which the prisoner was required to 
find security ; after which, and duly considering the circumstances stated in the magistrate’s 
report, if he concurs with the latter in opinion that the prisoner ought to be released on 
his mucbalka without security, he is to direct the same accordingly. Rea* LIII 1803 
sect. 11, cL 2. 


.* 60a In tIlQ ex f cis ® <>f this discretion, the magistrates and session judges arc of course 
Jouge^theexer- to S* lve c ^' ie consideration to the general character of the prisoner as far as ascertainable, and 
tion ° f SUCh dlsCrC ' * iie C0DS equent risk to be apprehended from his being released without security for his 
future good conduct. Reg. LIII. 1803, sect. 11, cl. 3. 

3601. In making such reports the magistrate is to specify— 

1. the name and designation of the prisoner; 

2. the sessions at which he was brought to trial; 

3. his number in the calendar; 

4. the crime with which he was charged ; 

5. the date of the warrant or order requiring him to give security; 

G. the ground on which the magistrate proposes his discharge without security 

on the execution of a mucbalka. 

C. O. No. 100 of vol. 1. 


Mode of report 
to be made by ina- 
guirate in such 
caaes. 


3602. An assistant, vested with the special powers described in sect. 2, Reg. III. 1821, 

r.fr r*nv*\*\rA 1 - • . /< .... . 


vested 

*ithRjttcia)powers, . ' ... i Jvyuc ^ ,,k ''* u ~-^6* lOZl, 

13 110t colll ^ t01lt t0 require security for good behaviour from a prisoner sent in by a darogah 
G<*>dtw*vionr. under sect. 20, Ueg. XX. 1817, or to commence an enquiry into the character of a prisoner 
Diude over to him Lr trial on a specific charge. Should he, in any trial referred to him by 
the magistrate, conceive ifc advisable to require security from a prisoner, not convicted of the 
crime charged, he must report to the magistrate to that effect. Const. No. 548. 
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SECTION III. 

OF VAGRANTS AND SUSPECTED PERSONS. 



3603. It is the duty of the darogahs of police to apprehend all vagrants and suspicious Police darogahs 
persons, of whatever denomination, wandering about the country iu parties, or lurking g^tea^ds^pidl 
about individually, without any fixed place of abode; or who, though resident in a parti! ouspers(ms * 
cular place, have no ostensible means of honest livelihood, and who, on examination, are 

unable to give a satisfactory account of themselves. Reg. XX. 1817, sect. 20, cl. 8. 

3604. Police darogahs, receiving information of the resort of such persons, are, previ- ^Police officers 
ous to their apprehension, to make such summary inquiry as the nature of the case admits rcceivin/Tnfor^ua^ 
without risk to their escape; and, in the event of strong suspicion attaching to of su,°h p^o^f 0rt 
them, are to secure their persons ; and, unless on examination without oath respecting 

their names, connections, place of residence, occupation, and means of livelihood, they can 
render a satisfactory account of themselves, are to forward them forthwith to the magis¬ 
trate, together with a report of the circumstances, under which they have been arrested, 
and of the inquiry made. Reg. XX. 1817, sect. 20, cl. 9. 

3605. In cases where the names of the vagrants or other suspicious persons cannot 

be ascertained, it is competent to the police darogah to apprehend such persons without a ^ 0 0V [^ l ^ i( ? i t eu ^ 10y 

specific warrant ; and, in the event of any number of persons of this description being in force to resist the 

sufficient force to resist the officers of the thana, the darogah is to require the aid of the 

local zunleendav, or other landholder or farmer, or of the police officers of the adjacent 

thana, or is to apply for assistance from the sudder station, according to the exigency of 

the case. Reg. XX. 1817, sect. 20, cl. 10, 

3606. After the apprehension and examination of the persons suspected, should the Darogah mavad- 

i i ‘ **“*■ such persons 

mtormation, upon winch the darogah acted, prove to bo incorrect, and no sufficient reason to ban. 
appear for sending them to the magistrate, the darogah is to admit the parties to bail, if 
they are able to furnish sufficient security; and is to report tho circumstances to the 
magistrate, without sending them to the sudder station^ till the receipt of an order to that 
effect. Reg. XX. 1817, sect. 20, cl. 11. 

3607. The magistrate is to examine on oath such vagrants or suspected persons, and What order tho 
also any persons who have a knowledge of their usual place ol lesidence, occupation, or pass in suchcases, 
mode of obtaining their livelihood; and, if there appears to liim ground for supposing that 

they are disorderly or ill-disposed people, he is to employ them in repairing the public 

roads, or upon any other public works until they find a security for their good behaviour in 

case of their being discharged ; or until some creditable persons agree to entertain them ^ 

in their service; or the magistrate is satisfied from their deportment whilst in his custody, r«!. vul 

or other circumstances, that they will, of themselves, take to some service or employment mZTif 

so as to obtain an honest livelihood; in either of which cases he is to discharge them.* If 1 

auy person so apprehended makes hi 3 escape from the custody of the magistrate before he is 
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Punishment of regularly discharged, and is re-apprehended, he is to be imprisoned and kept to hard labor 
ing from jail. tor 6 months. Beng. Reg. XXII. 1793, sect. 10. Ben. Reg. XVII. 1795, sect. 10. Ced. Prov. 
Reg. XXXV. 1803, sect. 10. 

3608. Magistrate should carefully look out for vagrants and pseudo-mendicants who pro¬ 
ceed periodically from their homes ostensibly engaged in begging, snake catching, or juggling, 
but who are in fact systematic thieves. The nizamut adawlut have held that the penal provi¬ 
sions of sect. 10, Reg. XXII. 1793 are still in force, and authorize magistrates to demand secu¬ 
rity for good behaviour from such persons ; while cl. 1, sect. 8, Reg. VIII. 1818 empowers 
those officers to detain them if security be not furnished. O. O. Sup. Pol. L. P. No. 14 
of 1844. 


of 3609. The practice of sentencing vagrants, and persons convicted of specific sentences, 
city nr (ihtrkt is to banishment from the city or district, in which they wero apprehended, and even to 

'illaf'L b "nta«l expulsion from the British territories, is wholly unwarranted by tho regulations in force, 

offer* to ^i!it nt tbo This i3 not meant to prohibit the discharge from custody of a vagrant, or other person, 

jurisdiction. not }, e ing a fixed inhabitant of a particular city or district, who has been apprehended 

under any circumstances of suspicion, and is not. able to find security for his good beha¬ 
viour, on his voluntary offer or consent to quit the', jurisdiction, in which he was taken 
into custody. Such a measure, however, should, for obvious reasons, be adopted with 
circumspection, lest persons of had character, released' without security in one zillali, are 
left at liberty to commit acts of criminality in another jurisdiction. C. O. No. 159 of vol. 1. 

v-iuvtiw.P*. 3610 * Whereas P^sons being the subjects of foreign states, and assuming the ficti- 
of t ' , fo?ucu°'*t':.S tlou characters of rajahs or of natives of distinction, or of piWrims/al have "frenuentlv 
the British tern- entered into tlie British territories, or have assembled together in armed bodies, for the 
robberies . COirUm purpose of committing robberies or other crimes within those territories, the following 

roles have been enacted with a view to prevent the recurrence of those practiced 
Reg. III. 1821, sect. 7, cl. 1. 


^Darogah* may 3611* In addition to the powers vested in darogahs of police, by sect. 20, Reg. XX. 

and report or for- 1817, with regard to the apprehension of all vagrants and suspicions persons, they are 

magistrate! ° ° empowered to detain all persons travelling in bodies through their jurisdictions, or assem¬ 
bling therein under circumstances leading to tho suspicion that they have assumed a ficti¬ 
tious character, and that they are in reality persons of the description mentioned in the 

preceding clause(6); and unless, on examination, they are able to give a satisfactory account 

of themselves, the darogahs are, without delay, either to report to tho toergistrate* the 


fo.» It would appear that the immediate cause of tho enactmeut of these provisions was tho incursion of a gang of 
shaghalhhora, composed of 1G3 persons, disguised as ordinary attendants of their principal chief Mihirban, ^yho passed 
through the cuvintry under the assumed character of a rajah on pilgrimage, and, ofter n march of four months, and at a 
distuucc of many hundred i. li .v from their homo in,tho north-ra part of O'udc, effected n most atrocious robbery upon 
a boat Ifldcu with treasure, and carried off 20,000 dollar* and 2000 rupee... Their trial is reported in. N, A. R. vol. 2/ 
pace 125. See c.Mract judicial letter from the court of directors to tho Bengal government, dated April 11, ia2G in * Selec! 
tion of paper* from the record nt tho East India House,” vol. 4, page 13. ' 

y b) The principal persons residing In villages, and village guards of every description, nro reqnircd to give information of 
'.ho resort to, or passage through, or a^embliug within, thrsr villages of such persons under certain penalties. See para. 2414. 
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circumstances under which they have been detained, or in cases of an emergent nature 
are to forward such individuals to the magistrate. Reg. III. 1821, sect 7, cl. 2. 

3612. If a darogah of police, acting under the discretion vested in him by the pre¬ 
ceding clause, does not see sufficient cause, after the examination of the persons suspected, 
to send them to the magistrate, or to detain them until the orders of the magistrate are 
received, but nevertheless entertains suspicions of their real character and intentions, lie 
is to depute one or more police officers to watch their proceedings in passing through his 
jurisdiction, and is to notify the same to the adjoining police division in order that the 
same precautions may be adopted and followed up. Reg. D3* 1821, sect. 7, cl. 3. 

3613. If a darogah of police forwards to the magistrate any persons travelling through, 
or assembling in, his division under suspicious circumstances, the magistrate, having 
duly enquired into the grounds of their arrest, is either to release them; or to adopt 
the precautionary measures directed in the preceding clause; or, if they appear to be 
travelling without any reasonable object, and to be inhabitants of a remote distinct, or 
subjects of a foreign state, be is to compel them to return, under a suitable guard, from 
station to station, to the district or territory from which they appear to have proceeded. 
Reg. III. 1821, sect. 7, cl. 4. 

3614. In enforcing the provisions contained in the preceding rules, the darogah and 
other officers of police, and the village watchmen, are to be careful not to confound 
strangers coming from the adjacent districts or countries for the evident purpose of culti¬ 
vating land, or exercising their several professions, with vagrants or oilier suspected persons. 
On the contrary, the darogahs are to afford all due and reasonable encouragement to persons 
coming of their own accord into their respective limits, who are desirous of settling therein 
from such industrious motives : the police officers are nevertheless to keep a watchful 
eye over such persons so long as it appears necessary; and the darogahs are invariably 
to report to the magistrate every instance, that comes to their knowledge, of an acces¬ 
sion of this nature to the population of their respective divisions. Reg. XX. 1817, sect. 20, 
cl. 12. 

3615. In any cases in which the police officers do not act in accordance with the 
rules contained in this section, and bodies of suspicious characters may be ascertain¬ 
ed to have entered these provinces, or moved about thoir jurisdictions without their 
noticing them, they will be liable to severe punishment. C. O. Sup. Pol. L . jp. No. 8 of 
1845. 


8 M 
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such persons stran¬ 
gers coming for tho 
purpose of cultivat¬ 
ing land or exercis¬ 
ing their profes¬ 
sions ; 


but such coses are 
to bo reported to 
tho magistrate. 


Police officers to 
be punished for 
neglect of these 
rules. 
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OF PERSONS OF BAD CHARACTER. 

SECTION IV. 




OF IMMIGRANTS CREATING DISTURBANCES IN TIIEIR PARENT COUNTRIES. 


order' e ™mo"L m of 3616, WheneverAhe governor general in council,upon due investigation, is satisfied that 
i^aSTurbanSYn the ^'grants from any state,(a) who have. sought an asylum in the British territories, or 
descendants of any such emigrants, have- abused the protection afforded to them 
emigrated. by attempts to excite disturbances in the state from Avliieh they or their ancestors hive 

emigrated, it is competent to the governor general iff-council to order the removal of those 
persons to such other part or parts of the country, as is judged most convenient for their 
future residence. In like manner it is competent to the governor general in council to order 
such removal, whenever he has grounds to be satisfied that the residence of any body of 
aliens, or their descendants, in the vicinity of the frontier of the country from which they 
or their ancestors have emigrated, is likely to cause any serious misunderstanding between 
that state and the British government, Reg. XI. 1812, sect. 2.-' 

3617. Whenever any body of emigrants, or any individuals belonging to such body, 
are ordered to be removed from the part of the, country, in which they have been esta¬ 
blished, they are to be allowed to dispose of any property, which they have acquired, in 
such manner as they judge.proper;- provided however that,-if nevertheless they retain the 
right to any real property at the period of their actual renjoyal, it is competent to the gover¬ 
nor general in council to order such property to be .sold by public auction under the'super¬ 
intendence of the collector of the district, i In that case; the pett proceeds of the sale are 
to be duly paid to the person or persons to whom tlie said property belonged. Retv XI 
1812, sect 3. ' 


Roles for the dis¬ 
posal of the pro¬ 
perty of snch 
persons ordered to 
be removed. 


or ^^j® e otmay 3618. In cases in which the governor general in council is satisfied, on due inquiry and 
ma * ure deliberation, that either the preservation of the tranquillity of the British territories 
deem^ lime ° r dominions of the allies of the British government, or the maintenance of the 

uuciisary. relations of amity subsisting between the British government and other states, requires that 


(«) The preamble, which sufficiently explains the reasons for the enactment of these provisions, is as follows : 
^ ^ lf ' r?as considerable bodies of persons, being natives of Arracan, and ordinarily denominated Mugs, have from time to 
time emigrated from that country, and established themselves in that part of the district of Chittagong, which lies contiguous 
to the Arracan. frontier ; and whereas numbers of those persons, or of their descendants, abusin * < he protection which hod 
been afforded to them in the British territories, havo excited disturbances and even levied war in the country of Arracan 
against the governmont of Ava, of which state Arracan is now a dependency, and havo conducted themselves in a manner 
manifestly tending to disturb the relations of amity, which subsist between the British government and the government of 
Ava ; m-d whereas it u in consequence nece^ry that the governor general in council should possess legal powers to remove 
the said bodies of emigrants and their descendants from the frontier of the territory of Antocan, or any other bodies of aliens 
or their descendants from the vicinity of the country, from which they may hove eioigra <: d, and likewise to. detain in con¬ 
finement any of those persons, or any other individuals being native of foreign countries or their descendants, for offences of 
the above nature actually committed by them in the territories of tho stato from which they may have emigrated ; and whereas 
it is m.-cesMiry to make provisions for tho trial of persons committing or aiding in the commission of the said offences • &c ” 

* 
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any of tlie leaders or other persons of the above description, who have committed the offences 
mentioned in sect. 2 of this regulation, should be placed and detained under restraint, it is 
competent to the governor general in council to order any such persons, bavins committed 
any of the said offences, but not otherwise, to be apprehended and committed to confinement 
at such place and under the custody of such public officer, and detained in confinement for 
such time, as is deemed by the governor general in council necessary for the public <mod. 

Reg. XI. 1812, sect. 4. 

3619. Any persons of the above description, or their descendants, who, while Jiving Such persons 
under the protection of the British government, enter the country from which they or their 
ancestors have emigrated, or any foreign country, and excite or attempt to excite disturb- Vvhat pe “ alt - * 
ances in the said countries, are liable to be brought to trial for that offence before the 
sessions court, and if convicted are to be sentenced to suffer imprisonment for the period of 
7 years. Reg. XI. 1812, sect. 5, cl. 1. 


3620. Any persons, whether native British subjects, or aliens, who furnish emigrants Persons assisting 

from foreign countries with any assistance, either of men, money, or arms, in prosecution commit such^omm- 
of their attempts to excite disturbances in the country, from which they have emigrated, or penalty^ 0 l ° " bat 
in any other country, or otherwise aid such aliens in the prosecution of their criminal design, 
are liable to be brought to trial for that offence before the sessions court, and if convicted are 
to be sentenced to suffer imprisonment for the term of 7 years : provided however that, if such cases to be 
the session judge, by whom the case is tried, is of opinion that the punishment, established giti^to ^Lamut 
by this and the preceding clause, should in any instance be mitigated, he is to submit the adawlut * 


proceedings held on the trial to the nizamut adawlut, who will recommend to the governor 

general in council such alleviation of the prescribed punishment, as they judge proper : * 

provided moreover that no sentence or order, which is passed on the trial of auy persons 

under the provisions of this regulation, is competent or is to be construed to preclude the ;n^i C ci wTlniZ 

governor general in council from the exercise of the power vested in the government by above. m 

section 4. Reg. XI. 1812, sect. 5, cl. 2. 


CHAPTER II t 

OF OFFENCES AGAINST THE PUBLIC PEACE, 


SECTION I. 

OF STATE OFFENCES. 


3621. All persons owing allegiance to the British government who, after the passiug of Rebellion 
this Act, shall rebel, or wage war against the Queen or the government of the East India Punishment, for 
Company, or shall attempt jto wage such war, or shall instigate or abet an;, such rebellion or w«3?ng w»? r *° r 
the w aging of such war, or shall conspire so to rebel or wage war, shall be liable, upon ti4 gourn * 
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OF OFFENCES AGAINST THE PUBLIC PEACE. 



Punishment for 
harbouring or con¬ 
cealing offenders. 


conviction, to the punishment of death, or to the punishment of transportation for life, or of 
imprisonment with hard labor for any term not exceeding fourteen years; and shall also 
forfeit all their property and effects of every description. Act XI. 1857, sect. 1. 

3622. All persons who shall knowingly harbour or conceal any person who shall have 
been guilty of any of the offences mentioned in the preceding section shall be liable to 
imprisonment, with or without hard labor, for any term not exceeding seven years, and shall 
also be liable to fine. Act XI. 1857, sect. 2. 


vefnmenl'may g °‘ 3623 ‘ Whenever the executive government of any presidency or place within the said 

for^'ifeTr^bf 011 terr * tories slia ^ Proclaim, that any district subject to its government is or has been in a state 
ur ;0 cc. r r har “ ed - of rebellion, it shall be lawful for such government to issue a commission for the trial of all 
ces in any pro- persons who shall be charged with having committed within such district, after a day to be 
specified in the commission, any of the crimes mentioned in the preceding sections, or any 
other crime against the state, or murder, arson, robbery, or other heinous crime against 
person or property. Act XI. 1857, sect. 3. cl. 1. 


V. pr 

claimed district. 


Court maj be 
beld in any part of 
the district. 


3624. The commissioner or commissioners authorized by any such commission may hold 
a court in any part of the said district mentioned in the commission, and may there try 
any person for any of the said crimes committed within any part thereof; it being the 
intention of this Act, that the district mentioned in the commission shall, for the purpose of 
trial and punishment of any of the said offences, be deemed one district. Act XI. 1857, 
sect. 3, cl. 2. 


Government may 3625. It shall be lawful for the executive government, by such commission, to direct 
in the court.** 0 that any court held under the commission shall have power, without the attendance or futwa 
of a law officer, or the assistance of assessors, to pass upon every person convicted before 
the court of any of the aforesaid crimes any sentence warranted by law for such crime; and 
that the judgment of such court shall be final and conclusive; and that the said court shall 
not be subordinate to the sudder court. Act XI. 1857, sect. 4. 

3626 ' 31 a commission be issued imder tho authority of this Act, any magistrate within 
the district ’ which is described in the commission, may commit persons charged with any of 
the aforesaid crimes within such district for trial before a court to be held under this Act. 
Act XI. 1857, sect 5. 

to BritUih-bom 3f32 <. Nothing in this Act shall extend to the trial or punishment of any of Her Majesty’s 

c&a. ° r tbur natnr: d-born subjects born in Europe, or of the children of such subjects. Act XI. 1857 
sect. 6. * 


Government may 
issue proclamation 
prohibiting the 
carrying or posses¬ 
sion of arias in any 
dWtrict. 


IVuaHy for un- 

lawful po* section of 

arm*, &c. 


it shall" 2 ** ^ V * len e v er the executive government shall deem itnecessary for the public safet 1 
s .a bo lawful for such government to declare, by proclamation, that from and after 

;eiv ons to Dam<il3 tbere * n J it shall not be lawful for any person, or for any specified class < 
peiaons, o ry or have in their possession any arms or instruments used for warlike pm 
poses, °i a n > .'pceified description of arms or instruments aforesaid, within anv distrh 
mentioned m the proclamation. Act XI. 1857, sect. 7. 

362J. Alter the day named in the proclamation, whoever shall carry, or have in h 
possession, any arim or other such instrument as aforesaid contrary to the proclamatio 
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shall be liable, on conviction before a magistrate, to a fine not exceeding fifty rupees, or to 
imprisonment for a period not exceeding six months ; and the arms or other such instrument 
as aforesaid shall be confiscated. Act XI. 1857, sect. 8. 

3630. It shall be lawful for a magistrate, by warrant, to cause search to be made in 
any house or other place in which there may be reasonable grounds for suspecting 
that any arms or other such instrument as aforesaid, kept contrary to the proclamation, may 
be found ; and any such arms or instrument may be seized and confiscated. Act XI. 1857, 
sect. 9. 

3631. Nothing in sections 7,8, and 9 of this Act shall extend to any person who may 
be exempted by the authority of the executive government from the prohibition contained 
in such proclamation. Act XI. 1857, sect. 10. 

3632. The word ee magistrate” in this Act shall include any person lawfully exercising 
the powers of a magistrate, and any assistant to a magistrate or deputy magistrate specially 
authorized by the executive government to exercise the powers vested in a magistrate by 
this Act. Act XI. 1857, sect. 11. 

3633. Every officer and soldier or other person subject to the articles of war for 
the native army, wdio shall be convicted of mutiny, shall forfeit all his property or every 
description. Act XXV. 1857, sect. 1. 

3634. If any person who shall have committed treason or any offence foi which, by 
this Act, or Act XI. 1857, or Act XIV. 1857, or Act XVI. 1857, his property is 
declared to be forfeited, shall have been killed, or shall have died, or shall have escaped out of 
the territories of the British government, before he shall have been convicted of the offence, 
or cannot after diligent search be found; any court or other authority which might have 
tried such offender, if he could have been brought to trial, shall, upon the application of 
the magistrate or other officer authorized by government to make such application, hold 
an enquiry, and on proof that the person charged with having committed the offence was 
guilty thereof, and that he is dead, or has escaped out of the territories of the British 
government, or cannot after diligent search be found, shall adjudge that all the property of 
such offender shall bo forfeited to government. Act XXV. 1857, sect. 2. 

3635. The forfeiture, whether upon conviction of such an offence as aforesaid or upon 
an adjudication of forfeiture under thib Act, shall extend to all property and effects of or 
to which the offender shall have been possessed or entitled, either at the time of committing 
the offence, or at the time of the conviction or of the adjudication of forfeiture, or at any 
intermediate time; and no sale, alienation, or other disposition of such property, made 
subsequently to the commission of the offence or made at any time with the fraudulent inten¬ 
tion of preventing a forfeiture, shall have any effect against the right of government to the 

forfeiture. Provided that nothing in this section contained shall affect any transferee of 
any negotiable security, who shall prove that he acquired the same in good faith and with 
due caution for valuable consideration. Act XX\* 1857, sect. 3. 


Magistrate em¬ 
powered to search 
houses. &c. and to 
seize arms. 


Government may 
grant exemption to 
certain persons. 


Interpretation. 


Forfeiture 
of property. 

Forfeiture of 
property on con¬ 
viction of mutiny. 

Adjudication of 
forfeiture in case of 
death or escape of 
offender before con¬ 
viction of an offence 
for which proper¬ 
ty is liable to be 
forfeited. 


Forfeiture to ex¬ 
tend to all property 
possessed by the 
offender at tbo time 
of the commission 
of the offence ; 


except negoti¬ 
able security re¬ 
ceived in good faith 
and with duo cau- 
tion. 
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OF OFFENCES AGAINST THE PUBLIC PEACE. 


Forfeiture of 3636. All immoveable property of the offender, which shall be alienated alter the 

^^u^o^con- passing of this Act and before the commission of any offence specified in section 2, shall 
mmi s .=ion° S forfeited in the same manner as if no such alienation had been made, unless the alienation 

be made in good faith and for valuable consideration, or unless the same shall have 
been made and registered more than three months before the commission of the offence, 
before^ **** Act XX V. 1857, sect 4. 

Court may sped- 3637. The court, or other authority by which the offender shall be convicted or the 
the 0 day ^n'whlcb forfeiture shall be adjudged, may specify in the conviction or adjudication the day on which 
committed. u the offence was committed, if it can be ascertained. Act ^vX\ . 1857, sect. 5, 

What matters 3638. In any proceeding concerning property alleged to have been forfeited, the 

thf by conviction shall be conclusive evidence that the offence was committed, and (if the day be 
specified in such conviction) that the offence was committed on that day ; if the day be not 
specified, the conviction shall heprima facie evidence that the offence was committed on 
the day mentioned in the charge. In any such proceeding, an adjudication of forfeiture 
under this Act shall' be prirnd facie evidence of the commission of the offence, and (if the 
day be specified in the adjudication ) that the offence was committed on that day; if the 

day be not specified, the adjudication shall be primd Jacie evidence that the offence was 

committed on the day mentioned in the charge. x\ny adjudication under this Act shall be 
filed with and may be proved in the same manner as the records of the principal court ol 
criminal jurisdiction of the district. Act XXV• 1857, sect. 6. 

3 G 39 , After the conviction or adjudication, tlie collector or other chief officer appointed 
, by government for the collection of revenue, or any other officer whom the government 
may specially appoint, may seize and take possession of the forfeited property: if he 
require the assistance of a court to enable him to obtain possession of any such property 
by reason of any dispute respecting the title to the same or for any other cause, the 
principal civil court of original jurisdiction of the district in which the property is situate 
may, upon the production of a certified copy of the conviction or adjudication, hear and 
determine in a summary manner upon petition any matter in dispute relating to such pro¬ 
perty. Any order which may be passed by the court shall not be subject to appeal; but 
the party against whom the same may he given, by any .court other than one of her 
majesty’s supreme courts of judicature, shall be at liberty to bring a suit to establish 
liis right at any time within one year from the date of the order. Act XXV. 1857, sect 7. 
3640. In case any person whose property shall have been so adjudged to be forfeited 

f or ihc pro- J 1 1 1 J _ r ,P ‘f , , 1 

■ • -o to be rcstorriA shall within one year after the seizure of any part of his property as a tor tenure surrender 
i-wapc i. for himself, and shall upon trial before a competent court be acquitted of the offence, his pro- 
perty ortho proceeds thereof shall be restored upon proof, to the satisfaction of the court, 
that he did not escape or keep out of the way for the purpose of evading justice. 
Act XXV. 1857, sect. S. 


Frocsdur* for ob¬ 


taining n 
forfeit 


*f forfeited pro¬ 
perty. 


Forfeited 
pert* or 


UmUoUoa 

flu > 


of 3641. No suit or other proceeding shall be had or taken on account of the seizure of 
any property seized in pursuance of this Act, or for the restoration or recovery of such 
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Interpretation. 


property or of the proceeds thereof, unless the same be instituted within one year from the 
time of the seizure. Act XXV. 1857, sect. 9. 

3642. In case it shall appear to a magistrate that there is reasonable ground to suppose Power to secure 
that any person is guilty of any offence specified in section 2 of this Act, and that any Siuire in certain 
property liable to forfeiture for the offence is likely to be made away with, it shall be lawful 

for the magistrate to attach such property and secure the same until the trial of the 
offender, or until an enquiry for the purpose of adjudication under this Act shall 
be had. Act XXV. 1857, sect. 10. 

3643. The word cc magistrate’* in this Act shall Include any officer competent to 
commit for trial for any offence specified in section 2 of this Act. Act XXV. 185*, sect. 11. 

3644. Every person, who maliciously and advisedly endeavours to seduce any person Exciting mu- 

or persons, serving or engaged to serve in her majesty’s military or naval forces in India, 

from his or their allegiance to her maiesty, or duty to the government; or who lucing soldiers "or 

O J J J ... * f sailors from their 

endeavours to stir up anv person or persons belonging to either of the said services to commit allegiance, or excit- 

„ r J l 1 ° ° . . . • mg' thorn to mu- 

any act oi mutiny, or to make or endeavour to make any mutinous assembly, or to commit tiny, 
any traitorous or mutinous practice whatsoever, is, on conviction, to suffer transportation for 
life, or imprisonment with or without hard labor for any term not longer than seven yeais, as 
the court may adjudge. Act XIV. 1849, sect. 1. 

3645. Any person charged with any offence, punishable under this Act, may be com- Persons charged 

mitted by any magistrate within the territories under the British government in India may be committed 

and is to be tried by the court of sessions, or, if the offender be not Avithin the ordinary b - an - ma s istrate - 
jurisdiction of the court of sessions, by the supreme court of judicature established by 

royal charter within the presidency in which he is in custody. Act XIV. 1849, sect. 2. 

3646. No court is on the trial of any offence under this Act to require any futwa from 
any law officer. Act XIV. 1849, sect 3. 

3647. Tliis Act is not to exempt any person governed by the articles of war from being Such offenders 
tried by a court martial, and punished according to the articles of war; nor any person belong- oourt martial 
ing to the Indian navy from being tried by a court martial, and punished according to tho ^ry t0 
laws for the observance uf discipline in the Indian navy ; but no person is to be tried for the 

same offence under the said articles or laws, and also under this Act. Act XIV. 1S49, sect. 4. 

3648. It is competent for the ordinary tribunals to try charges of treason, rebellion, or Tribunals. 

. F Mav be tried 

other crime against the state. Act V. 1841, sect. 1. before tho ordinary 

3649. It is competent for the government of any presidency to issue a commission for tn „“ government 

the trial of any offences of treason, rebellion, or crime against the state by one or more thotriri 

judges, together with such law officers as are required, or without any such officer, accord- of such offences, 
ing as it is deemed expedient. Act V 1841, sect. 2. 

3650. ITgovernmont does not see fit to take the case out of the ordinary adminisfcra- otherwise, the 

% ° i r » . . . * j , ordinary courts are 

tion of criminal justice, the ordinary tribunals, established tor the trial and punishment of to >’rocsed as 
offenders, are to proceed as usual. N. A. R. vol. 2, page 429. 


Futwa uot re¬ 
quired. 
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OF OFFENCES AGAINST THE PEACE. 


Such special 
courts are to be 
guided by the same 
rules as ordinary 
courts; except that 
their scnteoce is to 
be reported before 
execution to the 
nizamut adawlut : 
and they arc to be 
guided by special 
orders of govern¬ 
ment. 


Kule in case of 
the death or ab¬ 
sence of any judge 
or Jaw officers of 
'Uch courts. 


Nizamut adawlut 
1 o proceed as usual f 
but to report their 
souteuce to govern¬ 
ment. 


Magistrates are 
to give information 
of .->uch offences to 
government; and 
* > be guided by the 
special orders of 
government. 


Judges should 
not proceed wi th 
tri.il, until the 
orders of govern - 
nicoc iiave been 
received. 


Jurisdiction of 
supreme court. 

Martial law. 

'''.'notion, of 
tuo oirdiBary Pp i- 
court* m"y 


3G51. The courts, convened under such commissions, are to try the prisoners brought, 
bc.oie them in the same manner as in trials before the ordinary courts; and are to exercise 
all powers and authorities vested in such courts, except that their sentence, whether of 
acquittal oi punishment, is in every instance to be reported with their proceedings to the 
lun.st court [of the Indian government] for criminal matters of the presidency, previous to 
carrying the same into execution; and they are to be guided as to the place where they are 
to assemble, the persons to be tried by them, and all other particulars not provided by anv 
Regulation, or by any Act of the governor general in council, by the special orders, which 
they receive from the executive government, or from the highest court Tof the Indian 
government] for criminal matters in the presidency. Act V. 1841, sect. 3. 

3652. In case of the death, or of the absence from indisposition or other cause, of anv 
of the judges or law officers of the courts, which are appointed to try offenders under this 
Regulation, the remaining judge or judges, or law officer or officers, are to be competent to 
form a court, and to proceed with the trial or trials, until provision can be made by govern¬ 
ment ioi supplying the place of such judge or judges, or law officer or officers, if anv such 
provision is deemed necessary; or, if no such provision is made, the powers and proceedings 
oi the said courts are not to be affected by the death or absence of such judge or judges, 
or law officer or officers. Act V. 1841, sect. 4. 

3653. The highest courts [of the Indian government] for criminal matters of the re¬ 
spective presidencies, on the receipt of any trials referred to them under this Act, are to 
proceed thereupon according to the rules in force with respect to other trials referred to 
them; except that they are in every instance to report their sentences to the executive 
government of the presidency for the time being; and are to wait the orders of government 
for the period of three calendar months, before they direct their sentence to be carried into 
execution. Act V. 1841, sect. 5. 

3654. Where any person or persons are charged with the crimes mentioned in this Act, 
the magistrates are to give immediate notice thereof to the government; and are to pay 
immediate and strict attention to all orders, which are transmitted to them by government 
for the apprehension of persons charged as aforesaid, or for making any enquiry respecting 
such persons, oi for committing them to take their trials before the ordinary courts, or before 
the special courts described in this Act. Act V. 1841, sect 6. 

3655. A failure to report the case to government, was held insufficient to vitiate the 
trial, as the Act does not deprive the ordinary courts of their cognizance; but the judge was 
directed to abstain from trying prisoners iu similar cases, until the formality had been 
complied with. Reports X. P. 1856, part 2, page 116. 

36o0. The Act is not to be construed to alter or affect the jurisdiction of any of her 
majesty s supreme courts of justice. Act V. 1841, sect. 7. 

3657. The governor general in council is empowered to suspend, or to direct any 
public authority, or officer, to order the suspension of, wholly or partially, the functions of 
the ordinary criminal courts of judicature within any zillah, district, city, or other place 
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within any part of the British territories subject to the government of the presidency cf bo su c pc*n.kd, and 

*■ t tr j martial Ian* ostab- 

Fort William* and to establish martial law therein for any period of time* while the British Hshed during w?.r. 

.. . .. . . or op,’n rebellion : 

government in India is engaged in war with any native or other power ; as well as during 
the existence of open rebellion against the authority of the government in any part of the 
territories aforesaid; and also to direct the immediate trial by courts martial of all persons in such ca=o pl¬ 
owing allegiance to the British government, either in consequence of their having been ancc 
born* or of their being resident, within its territories and under its protection, who are yf rnmc, ?t rn *• ho 
taken in arms in open hostility to the British government* or in the act of opposing by ’ ’c^ofrebriii ' 
force of arms the authority of the same, or in the actual commission of any overt act of : 

rebellion against the state* or in the act of openly aiding and abetting the enemies of the 
British government within any part of the said territories, (a) Reg. X. 1804* sect. 2. 


3658. Any person born* or residing, under the protection of the British government, 
within the territories aforesaid, and consequently owing allegiance to the said government, 
who* in violation of the obligations of such allegiance* is guilty of any of the crimes specified 
in the preceding section* and who is convicted thereof by the sentence of a court martial 
during the suspension of the functions of the .ordinary criminal courts of judicature, 
and the establishment of martial law* is liable to the immediate punishment of death* and 
is to suffer the same accordingly by being hung by the neck till he is dead. All persons 
who* in such cases, are adjudged by a court martial to be guilty of any of the ci’i^rves speci¬ 
fied in this regulation, are also to forfeit to tho British government all property and effects, 
real and personal, which they possessed within its territories at the time when the crime, oi 
which they are convicted, was committed. Reg. X. 1804, sect. 3. 

3659. The governor general in council is not precluded by this regulation from causing 
persons charged with any of the offences, described in the present regulation, to be brought 
to trial at any time before the ordinary courts of judicature, or before any special court 
appointed for the trial of such offences* under Act V. 1841(£), instead of causing such persons 


Such person* 
found cruilty or sticii 
offences to ho pur., 
isbodwich death; 


and confiscation of 
all property ami 


Hut these provi¬ 
sions do no t pro' 
dodo the trial of 
such offences by tho 
ordinary or tho 
special courts de¬ 
scribed above, by 
order of govern* 
incut. 


(a) The preamble of this regulation is :—"Whereas during wars, in uhich the British government hus been 
engaged against certain of the nntivpowers of India, certain persons, owing allegiance t<>lho British government* 
have borne arms in open hostility to the authority of the same, and have abetted nnd aided tho enemy, and have 
committed acts of violence or outi-ig*; ngainst the liv.-and properties of the subjects of the said government: and 
whereas it may be expedient that, dm mg the existence of uny war in which the British £0\ • rnnunt in India msv 
be engaged with any power whatever, as well as during the existence of open rebellion against the authority .-.f 
the government, in any part of the British territories subject to the government of the presidency of Fort William 
the governor general in council should decluro and establish rnartiul luw uilliin any part of the territories afore aid 
for the safety of the British possessions, and for the security of t!»«* lives and property of the inhabitants thereof, 
by the immediate puuishmenl of persons owing allcgi nn.’e to the British government, who «uny bo taken in arms 

in open hostility to the- said government, or in the actual commission of any overt act of rebellion n^nxiiHt the 
authority of the same* or in the act of openly aiding and abetlim tho enemies of the British government wirim- air, 
part of (he territories above specified &c. 

(b) The original mentions Keg. IV. 1799 nnd (Ce l Pm.) Reg. XX, ]803 ; but Act V. 3 841 has entirely superseded 
tho8o regulations, their pro*. isionq being ro-en . t 1 iu it with some mod;beat-ions. 
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to be a'iecl by courts martial, in any cases, in which the latter mode of trial does not appear 
to he indispensably necessary. Reg. X. 1804, sect. 4. 


Rules for the 
guidance of a ma¬ 
gi -irate, in whose 
district martial law 
is proclaimed. 


Persons, appre¬ 
hended by military 
officer when not in 
tne actual commie. 
•Mon of overt acts 
oi rebellion, ore to 
ho delivered over to 

the *.ivil power. 


3660. Whenever martial law i3 proclaimed in the district under his authority, the 
magistrate is to direct all officers in command of troops, which are employed within his 
jurisdiction, to act under the proclamation until it is recalled; leaving it to the discretion of 
such officers to confine the operation of the proclamation to the principal person, or persons, 
concerned in any of the acts of rebellion described above, or to extend it to their principal 
adherents and followers, as the exigency of the case may require. If any person, charged 
v-itli any of the overt acts of rebellion specified in Reg. X. 1804, is apprehended by any 
military officer, when not in the actual commission of offences of that description, lie is to be 
delivered over by the military to the civil power ; and the magistrate is to commit him to 
close custody, and to adopt the necessary measures for bringing him to trial on a charge of high 


Magistrate U to 
atr&rb all property 
belonging to such 
persons, placing the 
'.andod estates under 
the management of 
tue collector. 


Military officers 
attaching property 
»ro to muko it ov 'p 
to the magistrate. 


treason.^ The magistrate is to attach all property, whether real or personal, which is situated 
within his jurisdiction, belonging to any person or persons, who are guilty of overt acts of rebel¬ 
lion against the authority of government; and to continue such property under attachment until 
the pleasure of government on the occasion is known. Whenever ho attaches landed estates 
in virtue of this order, he is to place the same under the management of the collector of 
the district, with instructions to adopt the proper measures for realizing the revenues of such 
estates. Should the property of the rebels be situated in any other district, ho is to make 
the necessary communication to the magistrate of such district, requiring him at the same 
time to attach the property in question, and to continue the same under attachment until he 
is furnished with the orders of government for his further guidance in the disposal of the 
property. If any property of persons, charged with acts of rebellion against the state, 
is attached by any military officers, it is to be delivered over to the magistrate, whether the 
owners have been taken in arms or otherwise, and to be retained under attachment pending 


the orders of government. The commander-in-chief was required to make these rules 
know n to all military officers, and to enjoin a strict adherence to them in all cases to which 
they arc applicable. Govt. Order, April 11, 1805.(&) 


00 lu English law high treason comprises, besides offences more immediately against the person of the Queen, 
—the levying war against tho Queen by assembling with a number of persons (three or four i 3 Buffh iont) armed and 
arrayed in a warlike manner with the intent to endeavour by force and arms to subvert tho constitution and govern- 
ro-i’i o! tho realm; to force the Queen to put away her ministers, or any councillor, or other magistrate; to hold 
or deft nd any <»f tho Queen’s castles, &c., against the Queen or her forces, or to deliver them to rebels by treachery . 
to effect innovations of a public and general nature; or to obtain the repeal of a statute, or tho redress of any 
public grievance, real >r pretended :—the adhering to tho Queen’s enemies, by givin : any as .. lance to such enemies 
uuh 33 on ix well grounded apprehension of immediate death in ease of refusal; by joining such enemies in acts of 
hcsnlity against the realm, or even ngain.rt the Queen's allies, although no act? of hostility are committed; or by 
n idiivr money, nr ms, inui licence, or the like, to the Queen’s enemies, although such monoy, intelligence, & c ., bo 
ink r cop ted and never rcu«h ih« m and the conspiring to Incite foreigner* to invade the realm. In all these case* 
tome overt actum tbo pro red JJtacfcstone , Comyna , and Archbold, , 

(h) Hariugton’s Analysis, vol 1, page 360. 
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3661. It was held that the magistrate ought to have proceeded as for resistance of pro¬ 
cess against certain parties assembling to resist by force and arms the authority of the police 
officers. But the criminality of the resistance was not affected by the illegality of the police 
officers , proceedings. N. A. R. vol. 2, page 225. 

3662. Teepoo Paugul, the head of a religious sect, dissuaded the ryots from paying rent 
to the zumeendars, and from working on the military road then in course of formation by 
order of government; and collected rents and exacted contributions from the people on the 
faith of his sacred character, and under the pretence that he would soon become badsbah, or 
king of the country. He also established a place called the regal court, and collected arms 
therein. The consequences of this conduct were various disturbances, in which the officers 
of government were resisted, and several police officers and other people murdered ; but it 
did not appear that he was personally concerned in any of these outrages. The nizamut 
adawlut held that the whole of his conduct was too ridiculous and paltry to admit of its 
being considered high treason against the state ; and lie was accordingly convicted of seditious 
practices, and disturbing the peace, and sentenced to imprisonment for 5 years with labor 
N. A. li. vol. 2, page 429. 

3663. Teetoo Meer, having acquired a reputation for sanctity, collected about him a 
numerous body of followers, engaged in serious acts of outrage and rebellion, committed 
various murders and other enormities, and opposed by force of arms the joint magistrate of 
Baraset, who went out to quell the disturbance, killing several of the sepoys and others of 
his guard. He was killed by the military force, sent out against them ; but 184 of his followers 
were put upon their trial, charged with rebellion, attended with murder and wounding, and 
attacking the joint magistrate. The only justification attempted was that certain complaints 
preferred by them in the joint magistrate’s court had been dismissed. The court convicted 
one of having headed the insurgent force, he having been conspicuously and actively engaged 
in the attack and massacre of the joint magistrate’s party, and sentenced him capitally;—13 
convicted of the principal charge were sentenced, 11 to imprisonment for life, and 2 in con¬ 
sequence of their youth (aged 18 and 20) for 7 years 109 convicted of the minor part of 
the charge were sentenced, 18 ringleaders to imprisonment for 5 years, 10 for 4 years, 38 for 
3 years, 10 for 2 years (9 in consideration of wounds, and 1, the son of Teetoo Meer, with 
reference to his youth and the evil influence and untimely los3 of Ins father), and 3 discharged 
without punishment in consequence of loss of limbs from wounds ; — 57 wore acquitted and 
released, 3 died before trial, and one was found to be insane. N. A. R. vol. 4, page 198. 

3664. In a trial for rebel!ion in the Tenasscrim provinces, in which one life was lost 
and the officers of government were resisted with arms, the court, at the recommends ion 
of the commissioner (who, although ho had recorded a sentence of death against him, 
proposed a mitigation of the punishment) sentenced the ringleader to imprisonment f’ov life 
in the local jail, as a better warning to others than transportation beyond seas; 2 to impri¬ 
sonment for 14 years; 4 for 10 years; 10 for 5 years; and 2 for 2 years ; all with labor in 
irons, N. A. K, vol. 6, page 36. 


Resisting the po¬ 
lice does not 
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Precedents. 

Seditious prac¬ 
tices and disturb¬ 
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Rebellion not 
attended -with mur¬ 
der, but involving 
acts of oppression 
and extortion. 


Mahomedan 

law. 

Four descriptions 
0/ rebel#. 


Who is the right¬ 
ful imam. 


Rebellion is to bo 
put down by fair 
ir i an#, if poEiablo. 


Opinion of 
Shot.; that force 
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to rube!*, nntil 
they lift vo com¬ 
batted act# of bos- 
t.b'y; ar.d that 
rebcU flying from 
baitlo ore not to be 
pursued. 


3665. In a case of rebellion in Cuttack, which, although not attended with murder and 
speedily put down, yet occasioned severe calamities to numerous families, and was not the 
first nor second instance of this crime in the district, the nizamut adawlut sentenced 4 persons 
to transportation for life, 2 as ringleaders, one as having been only lately released from jail 
after an imprisonment of fourteen years for being concerned in a former rebellion, and one 
as being at the time he was engaged in the rebellion a thana burkundaz; 21 persons to 
imprisonment for 5 years with labor and irons; 24 to imprisonment for four years without 
irons, and a fine of 25 rupees each in lieu of labor; and 15 to imprisonment without irons 
for three years, and a fine of 20 rupees each in lieu of labor: — 7 died, and the remainder 
were acquitted. N. A. It. vol. 5, page 46. 

3666. The Maliomedan law recognizes four descriptions of rebels, or persons who resist 
the authority of the rightful imftm: of these the first two are no better than, and are considered 
as, highway robbers, the only difference being that one acts upon some pretext of justifica¬ 
tion ; the third are insurgents (kharijee) who assemble in a large body, and, possessing the means 
of resistance, withdraw from their obedience to the imam on the plea that his title to the 
office is invalid, and that therefore it is justifiable to make war upon him : and the fourth 
are bar/hat, those who simply withdraw themselves from obedience to the rightful imfim. 
The two last classes only are subject to the peculiar provisions of the law which relate to 
rebellion. It seems doubtful how far the British government in India can be considered by 
lawyers as the rightful imam; but this much has been conceded by the law officers, that the 
territory of the British government may be accounted “ dar-col-islam,” and the provisions 
for baghawat, or rebellion, consequently held applicable upon trials for treason and insur¬ 
rection against the established government, (q)—On the occurrence of a rebellion, it is incum¬ 
bent on the imam to endeavour, in the first instance, to remove the cause of dissatisfaction, 
and to recall the rebels to their allegiance by fair means ; but be is not at the same time to 
neglect more forcible measures, such as may be sufficient to quell the insurrection at once. 
“ Shafei maintains that it is not lawful to make war upon rebels, until they commit acts of 
hostility, because it is not lawful to kill Mussulmans hut for the purpose of repulsion, and 
rebels are Mussulmans; contrary to the case of infidels, the commencing war with wh§m 
is lawful, as their infidelity legalizes the putting the m to death.” He also says that “ in 
neither case (whether they have a force in reserve or not^) are their wounded to bo slain, 
or those of them who fly from battle pursued, because the slaying of them h not lawful 
but fbr the purpose of repulsion; and upon a rebel being disabled, or flying from battle, 
the slaying of him is no longer for the purpose of repulsion, mid consequently is 

(a) Mr. lluritigtou #&ys—“ they have indeed rat la r erred in straining the of plication of these provisions to 
fi !>#>* far which :\u'\ varo not inUnikd ; and a a they do not authorize i •'•te then inijniiomnonl, >xeopt duiing actual 
i'c-M j.'nnce, or for > ■ j urpo • '.f quvlliog pen rebellion (when prison n .v;d ' • may b r * put to demb, if it ap* 
pear ncceaisnry), th*! . onviots have been declai * d liable to let • punishments, under the special mk? of tuzeer fur 
baghawat. Hum rol^ht 1 vo bc«*n inflicted, at the discretion of tho ruling purer and its judiciary delegates, on the 
general principle# ol Ana! vui. I , page 2Ub. 



illecral.^a) But this doctrine is opposed by Aboo Haneefa and his disciples, who hold it lawful 
to judge of the intent of such persons by their overt acts, such as the assembling of an armed 
force. It seems however to be agreed that rebels should be immediately seized, and im¬ 
prisoned until they repent, “ in order that their wickedness may be (as far as possible) 
repelled.” The property of rebels is not liable to confiscation, but is to be held in trust by 
the imam until they repent, in which case it is to be restored to them. No punishment 
attaches to the murder of one rebel by another while in a state of rebellion; because, it is 
said, “ the authority of the rightful imam did not extend over him at tne time of the 
murder.” The sale of arms and ammunition to rebels, knowing them to be such, is an 
offence : but the rule does not apply to the materials used in the construction of such 
arms.W 


Property of re¬ 
bels to be held in¬ 
violate. 

During rebellion 
one rebel may 
murder another. 

Arms may not 
be sold to rebels. 


(a) It was on tlie ground of these opinions of Shafe’i that the law officers declared the defendants, i 1 . wlut 

cited in para. 36C3, not liable to any legal penalty. But tlie futwas were justly disregarded by the nizamut * 
not only because they were contrary to the principles of natural justice, but also because the opinion of ^ ha. 
no weight when opposed to the doctrine of Aboo Haneefa and his two disciples, “ whose authority is paramount an 
exclusively governs judicial decisions iu Bengal and Hindostan, as well as at Constantinople, and other seats of Mu .o- 
tnedan dominion in Turkey and Tartary.” Mr. Harington also observes that tlie doctrines of Skafei have a hunted 

prevalence only on the sea-coast of the Peninsula, and among the Malays. 

(i) Hedaya, book 9, chap. 10. The above provisions, as Mr. Harington observes, look upon re e ion us a 
religious rather than a civil offence ; and aim at prevention or suppression of the actual insurrection only, without 
providing by exemplary punishment against the recurrence of similar attempts. The necessity of a new law 01 t e 
definition and punishment of crimes against the state was suggestedto government in 1801 by the fut 
officers upon the trials, held in the preceding year, of the Nawab Shums-ood-doulah, and Meerz 1 J.*n Tupisb . 
who were tried for being concerned in Wuzeer Ali's conspiracy against government, (and as accomplices in the 
murder of Mr. Cherry and other persons at Benares in January 1799. Shums-ood-doulah was convicted “ of at¬ 
tempts to enter into league with the sovereigns of other countries for the purpose of subverting the British government 
in Bengal ; of endeavouring to connect himself with the z uni renders of Behar with the design of exciting an i.itei- 
nal commotion; and of keeping up a treasonable correspondence.” Mecrzn Jan Tupish was convicted of the charge 
of treason preferred against him “ in being joined in the counsels of Shums-ood-doulah ; in instigating the sending 
petitions and letters to Sultan Zuman Shah and his ministers of state; and in representing as a great advantage to 
Shums-ood-doulah the collusion of the zumeendars of soobah Azeemabad on the strength of a mokhtamfcmah iiom 
them, which was a mere forgery, and without foundation.” Yet in both cases the prisoners were declared by the 
futwas of the law officers of the special court who tried them, audof the nizamut udawlut, liable nly to “ imprison¬ 
ment, until they shouldshow signs of repentance to the satisfaction of the ruling power and the sentence accordingly 

passed upon each of them by the nizamut aduwlut was “ to be iinprisom d, until the governor general In council 
shall be satisfied with the sincerity of their repentance.” Upon the exposition of tlie Mahotncdan law which 
governed this sentence, the governor general in council (in a letter to the nizamut adawlut, dated July 9, 1801) 
observed, that “ the principle, on which this interpretation of the law' is founded, appears to be, that the invasion 
of foreign powers, whom the criminals had solicited to attack the British possessions, and the plans of the same 
erimimds for exciting internal insurrection in those possessions, bud not been actually carried into offirt. l uder 
the native administration, this defect in the law would probably have been supplied by the exercise of that arbitrary 
power uniformly assumed in such cases by the Mahomedan government. But as the British government 1ms wisely 
and honorably precluded itself from the exercise of such power, and has bound itself to administer justice according 
to the Mahomedan law, until that law shall be expressly altered, it ib evident that the British power iu India must 
he continually;exposed to the most serious danger, unless this obvious defect of the Mahomedan law, with regard 

to the punishment of crimes committed against the state, be corrected.” The ni/umut aduwlm were directed, in 
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SECTION II. • 

OF DESERTION. 

3667. Every person who shall voluntarily deliver himself up and confess himself to 
be a deserter from her majesty’s Indian forces; or who, while serving in any of the 
said forces, shall, to any officer or non-commissioned officer thereof, confess himself to 
be a deserter as aforesaid; or who, upon being apprehended for any offence, shall, in the 
presence of the magistrate or of the commanding officer of the place, confess himself to 
be a deserter as aforesaid; shall be deemed to have been duly enlisted and to be a soldier, 
and shall be liable to serve in any such corps of the said forces as the officer commanding 
in chief at any of the said presidencies shall appoint, whether such person shall have been 
actually enlisted as a soldier or not; and he shall be liable to punishment in the same 
manner as if he had actually enlisted and had afterwards deserted. 12 and 13 Viet. cap. 43, 
sect. 46. ; 

Punishment for 3668. Any person who shall, by words or by any other means whatsoever, directly 

ii^n desertion! 1 or indirectly procure any soldier to desert, or shall, by words or by any other means 
whatsoever, attempt to procure or persuade any soldier to desert; and any person who, 
knowing that any soldier is about to desert, shall aid or assist him in deserting; or, knowing 
any soldier to be a deserter, shall conceal such deserter, or aid or assist such deserter in 
concealing himself, shall be deemed guilty of a misdemeanor, and shall on conviction thereof 
be liable to be punished by fine or imprisonment, or both, as the court before which such 
conviction shall take place may adjudge. 12 and 13 Viet. cap. 43, sect. 47. See jmras. 
3546 et scg. 

Penalty on ma 3 - 3669. If it shall appear that any officer or soldier, being a deserter from the land 
if a deserter be con- forces in the service of her majesty in India has been concealed onboard any merchant 
ar 18 vessel, and that the master or person in charge of such vessel for the time being, though 
ignorant of the fact of such concealment, might have known of the same but for some 
neglect of his duty as such master or person, or for the want of proper discipline on board 
his vessel, such master or person shall be liable to a fine not exceeding five hundred 
Proviso. rupees. Provided always, that no conviction for such offence, as is hereinbefore described* 

shall be lawful, unless the same shall be stated in the charge which the party is called upon 
Charge may be to answer; and in such charge it shall be lawful to state in the alternative that the party 
has either knowingly harboured or concealed a deserter on board his vessel* or has, by 


consi:« iu'‘ uc ^i to frame the draft of ft regulation conforming to the principles of English law with regard to the crime of 
treason, an far us local circumstances might admit, both in the definition of the crime, and in the punishment of persons 
convicted of it. This regulation though drafted was never passed j it being considered sufficient to enact Keg. X, 
1804 , the provisions of which have been cited in the text. In the case noted above, Meorta Beg and others, convicted of 
huving uccompuuLed Wnwt Ali in arm; to Mr. Cherry’s house, were declared liuble to t{ tazeer at the discretion 
of the ruler of the cour.Uy ; M and Meorza Beg, who appeared to have taken an active pari in the massacre, was 

sentenced by tin. 1 nizamut udawlut, on the 5th August, 1799, to suffer death, Haringto*'* Analt/m , voL l, page 294* 
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neglect of duty or by reason of the want of proper discipline on board the vessel, allowed 
such deserter to be so concealed. Act XI. 1856, sect. 1. 

3670. Any person, whether a European British subject or not, who shall be guilty Jurisdiction, 

of an offence punishable under this Act, shall be punishable for the same by anv justice 

of the peace for the presidency towns of Calcutta, Madras, and Bombay, or for any of 
the settlements of Prince of Wales’ Island, Singapore, and Malacca, magistrate, joint 
magistrate, or person lawfully exercising the powers of a magistrate in any port within the 
territories of the British government within whose jurisdiction the offence may have bee 2 i 
committed, or such person may have been apprehended or found, whether the offence shall 
have been committed within the local limits of the jurisdiction of such officer or not; and 
a iiy person hereby made punishable by a justice of the peace shall be punishable on 
summary conviction. Act XI. 1856, sect. 2. 

3671. No conviction, order, or judgment of any justice of the peace shall be quashed 

for error of form or procedure, but only on the merits ; and it shall not be necessary to state °£uo/°&c ° f con “ 
on the face of the conviction, order, or judgment, the evidence on which it proceeds; but 
the depositions taken, or a copy of them, shall be returned with the conviction, order, or judg¬ 
ment, in obedience to any writ of certiorari ; and if no jurisdiction appears on the face of the 
Conviction, order, or judgment, but the depositions taken supply that defect, the conviction, 
order, or judgment, shall be aided by what so appears in such depositions. Act XL 1856, 
sect. 3. 

3672. Nothing in this Act contained shall prevent any justice of the peace, magistrate, ce ^^“f n ^[ ei . P Yc’ t 

or other officer having authority in that behalf, from committing for trial any person who XIV. 184D. 

shall be charged with an offence punishable under Act XIV. 1849,* or any other Act * See para. 

hereafter to be in force, notwithstanding that such offence may be also punishable under 

this Act. Provided that no proceedings shall have been had against such person in respect Proviso, 
of the same offence under this Act? Act XI. 1856, sect. 4. 

3673. Whenever, on information given on oath or solemn affirmation, where by law 

a solemn affirmation mav be used instead of an oath, to the cominandiiur officer of any fort, grants for anpre- 

. ' 9 hensiOQ of desert- 

garrison, station, regiment, or detachment, at anv port or place within the territories ot the ers. 

British government, in which no person lawfully exercising magisterial powers can be found, 

which oatli or affirmation the several persons above named shall severally under this Act 

have power to administer; or whenever, on such information as aforesaid given to any 

justice of the peace, magistrate, joint magistrate, or person lawfully exercising the powers 

of a magistrate, having jurisdiction within such port or place, there shall appear reason 

to suspect that any European officer or soldier belonging to the said forces, who may have 

deserted or be absent without leave, is on board any ship, vessel, or boat, or is oonceaied 

on shore at any such port or plAce within the territories of the British government, it 

shall be lawful for such commanding officer or justice of the peace, magistrate, joint 

magistrate, or person lawfully exercising the powers of a magistrate as aforesaid, to issue 

a warrant authorizing the person or persons to whom such warrant may bo addressed^ to 
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enter into and search, at any time of the day or night, any such ship, vessel, or boat, or 
any house or place on shore, and to apprehend any such officer or soldier, and to de¬ 
tain him in custody in order to his being dealt with according to law. Act XI. 1856, 
sect 5. 

oG74. The warrant to be issued under the preceding section may be addressed to 
any European officer or soldier of the said forces, or to all constables, peace officers, and other 
persons who may be bound to execute the warrant of any justice of the peace, magistrate, joint 
magistrate, or person lawfully exercising the powers of a magistrate, and acting in the 
execution of this Act; and all such persons shall be bound to execute, perform, and obey 
such warrant. Act XI. 1856, sect. 6. 

3675. Every person who shall be apprehended under any warrant under section 
5 of thi3 Act, shall be brought without delay before a justice of the peace, magis¬ 
trate, joint magistrate, or person lawfully exercising the powers of a magistrate, in or near 
the place wherein such person shall have been arrested; who-shall examine such person, and, 
if he shall be satisfied either by the confession of such person or the testimony of one or 
more witness or witnesses, or by his own knowledge, that such person is a deserter from the 
said forces, shall cause him to be delivered, together with any depositions and papers relative 
to the case, to the commanding officer of the regiment, corps, or detachment to which he 
shall belong, if the same shall be in or near the place of such arrest, or, if otherwise, then 
to the commanding officer of the nearest military station, in order that he may be dealt 
with according'to law. Act XI. 1856, sect. 7. 

3676. W lioever, directly or indirectly, instigates or procures any officer, seaman, or 
other person belonging to the Indian navy to desert, or knowing that any officer, seaman, 
or other person belonging to the Indian navy is about to desert, assists him in deserting; or, 
knowing any officer, seaman, or other person belonging to the Indian navy to be a deserter, 
harbours, conceals, or assists in concealing such deserter, shall, for every such offence, be liable 
to a fine not exceeding one thousand rupees. Act III. 1855, sect. 2. 

3677. If it shall appear that a deserter has been concealed on board any merchant 
vessel, and that the master or person in charge of such vessel for the time being, though 
ignorant of the fact of such concealment, might have known of the same but for some neg¬ 
lect of his duty as such master or person, or for the want of proper discipline on board hia 
vessel, such master or person shall be liable to a fine not exceeding five hundred rupees. 
Provided al ways, that no conviction for such minor offence as is lastly hereinbefore described, 
sludl be lawful unless the same shall be stated in the charge which the party is called upon 
to answer; and in such charge it shall be lawful to state in the alternative that the party 
has either knowingly harboured or concealed a deserter on board his vessel, or has, by neg¬ 
lect of duty, or by reason of the want of proper discipline on board the vessel, allowed such 
deserter to be so concealed. Act III. 1855, sect, 3. 

3678. Any person, whether a European British subject or not, who shall be guilty of 
an offence punishable under this Act, shall be punishable for the same by any justice of the 
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peace for any of the presidency towns of Calcutta, Madras, and Bombay, or for any of the 
settlements of Prince of Wales’ Island, Singapore, and Malacca, magistrate, joint magistrate, 
or person lawfully exercising the powers of a magistrate in any port within the territories of 
the British government in India, within whose jurisdiction the offence may have been com¬ 
mitted, or such person may have been apprehended or found, whether the offence shall 
have been committed within the local limits of the jurisdiction of such officer or not ; and 
any person hereby made punishable by a justice of the peace, shall be punishable on summary 
conviction. Act III. 1855, sect. 4. 


3679. No conviction, order, or judgment of any justice of the peace shall be quashed 
for error of form or procedure, but only on the merits ; and it shall not be necessary to state 
on the face of the conviction, order, or judgment, the evidence on which it proceeds ; but the 
depositions taken, or a copy of them, shall be returned with the conviction, order, or judg¬ 
ment, in obedience to any writ of certiorari ; and, if no jurisdiction appears on the face of 
the conviction, order, or judgment, but the depositions taken supply that defect, the convic¬ 
tion, order, or judgment shall bo aided by what so appears in such depositions. Act III. 
1855, sect. 5. 

3680. Nothing in this Act contained shall prevent any justice of the peace, magistrate, 
or other officer havFng authority in that behalf, from committing for trial any person who 
shall be charged with an offence punishable under Act X.IV* lb49, or au\ othei Act 
hereafter to be in force, notwithstanding that such offence may be also punishable under 
this Act: provided that no proceedings shall have been had against such person in respect 
of the same offence under this Act. Act III. 1855, sect. 6. 

3681. Whenever, on information given on oath or solemn affirmation, where by law a 
solemn affirmation may be used instead of an oath, to tho commandcr-in-chicf of the Indian 
navy, or other person who shall be in the performance of the duties of superintendent of the 
Indian navy, or his deputy, or, in their absence, to the senior officer of the Indian navv at any 
port or place within the territories of the British government in India, which oath or affirma¬ 
tion the several persons above-named shall severally under this Act have power to administer; 
or whenever, ou such information as aforesaid, given to any justice of th ? peace, magistrate, 
joint magistrate, or person lawfully exercising the powers of a magistrate, having jurisdiction 
within such port or place, there shall appear reason to suspect that any officer, seaman, or 
other person belonging to the Indian navy, who may h^ve deserted or be absent without 

leave, is on board any ship, vessel, or boat, or is concealed on shore at any such port or 

place within the territories of the British government in India; it shall bo lawful for such Com¬ 
mander-in-chief of the Indian navy, or person performing the duties of superintendent of the 
Indian uayy, or bis deputy, or such senior officer, or justice of the peace, magistrate, joint 
magistrate, or person lawfully exercising the powers ot a magistrate, as aforesaid, to issue a 
warrant authorizing the person or persons to whom such warrant may be addressed to enter 
into and search, at any time of the day or night, any such ship, vessel, or boat, or my house 
or place ou shore, and to apprehend any such officer, 6eaman, or person belonging to. the 
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Iianna. 3 , and to detain him in custody in order to his being dealt with according to 
law. Act III. 1855, sect. 7 . 0 

J ^ ie U3liant to be issued under the preceding section may be addressed to any 

| )elS ° ! . 1S la tdfc Incl ' an na vy, or to all constables, peace officers, and other persons who may be 
01 m to execute the warrant of any justice of the peace, magistrate, joint magistrate, or 
=on lawfully exercising the powers of a magistrate, and acting in the execution of this 

' :t ; J nd a11 sudl Persons shall be bound to execute, perform, and obey such warrant. 
-Act III. 18 55, sect. 8 . 

3683. Every person, who shall be apprehended as a deserter from the Indian navy 
under any warrant under section 7 of this Act, shall be brought without delay before a 
justice of the peace, magistrate, joint magistrate, or person lawfully exercising the powers of 
a magistrate, in or near the place wherein such person shall have been arrested, who shall 
examine such person, and, if he shall be satisfied, either by the confession of such person or 
the testimony of one or more witness or witnesses, or by his own knowledge, that such 
person is a deserter from the Indian navy, shall cause him to be placed on board some vessel 
of the Indian navy, in order that he may be dealt with according to law; and, if there shall 
he no such vessel in or near the place wherein such deserter shall have been apprehended, 
shall cause such deserter to he conveyed to the nearest or most convenient prison, and to be 
detained there until he can be placed on board a vessel of the Indian navy for such purpose 
as aforesaid: and, in every case in which any person shall be committed to prison as afore¬ 
said, the committing magistrate shall transmit an account thereof to tho commander-in-chief 
of the Indian navy or to the officer commanding some vessel of the Indian navy; and 
ever so committed to prison shall he entitled to his discharge from custody under 

such commitment, unless within three months from the date thereof he shall, on the requisi¬ 
tion of the sail commander-in-chief, or such other officer as aforesaid, have been placed In 
board one of the vessels of the Indian navy in order that he may he dealt with according to 
law. Act III. 1855, sect. 9. 


SECTION HA. 

OF ARMS AND AMMUNITION. 

3694. In any district or place to which the provisions of this section shall be extended 
by order of tho governor general of India in council or of tho executive government of any 
presidency or place, every person shall, within such time as shall bo mentioned in the order, 
or, if no time be mentioned therein, within one week from tho publication of the order in the 
district, or place, give notice in writing to the magistrate, or other officer specified by the 
executive government, of any fire-arms, bayortet, sword, spear, spear-head, or. other deadly 
weapon to be specified in such order, which shall be in his possession or shall be on his pre¬ 
mises in the possession of any of his retainers or servants; and shall also give immediate 
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notice in writing of all other arms of the like description, which shall at any subsequent time 
come into his possession or into the possession of any of his retainers or servants as aforesaid. 
The notice shall specify the number and description of the arms so possessed, and also, in the 
case of arms so possessed by retainers or servants, the names of such retainers or servants 
and in what capacities they arc respectively employed. Act XXVIII. 1857, sect. 1. 


What to be spe¬ 
cified in the notice’ 


3685. Whoever wilfully neglects to give such notice as aforesaid shall be liable, on 
conviction before a magistrate, to a penalty not exceeding five hundred rupees; and all arms 
in the possession of such person may be seized and shall be confiscated if the convicting 
magistrate shall so adjudge : and in case the arms of which he shall so neglect to give notice 
shall exceed what may be considered reasonable for the private use of such person, he shall 
be liable to imprisonment with or without hard labor for a term not exceeding two years, and 
shall also be liable to a fine not exceeding five thousand rupees; and all the arms and 
any ammunition or military stores in the possession of such person or on his premises shall 
be confiscated. Act XXVIII. 1857, sect. 2. 


Penalty for wil¬ 
ful neglect to give 
notice. 


3686. The magistrate shall cause to be prepared from such notices a register of the 
names of persons having arms in their possession, and the number and description of such 
arms; and shall also, at the request of any person giving such notice as aforesaid, deliver 
to him a certificate specifying the date of the notice and the number and description of 
arms specified therein. Act XXVIII. 1857, sect. 3. 

3687. If, in the judgment of the government or of the magistrate, any such arms seizure ami • «- 

p . . . & c . . tontion of arin 

as atoresaid or any ammunition in the possession of any person cannot be left m such nadainmnniaon b> 
possession without danger to the public peace, it shall be lawful for the magistrate to thc tlAH • 
cause such arms or ammunition to be seized and detained in safe custody for such time 
as may be deemed necessary. Act XXVIII. 1857, sect. 4. 

3688. In any district or place to which the provisions of this section shall be ex- topiu <e to which 

. * . this stciiua is ex¬ 

tended by order of the governor general of India in council or of the executive govern- p ud. ,i. person* - 

ment of any presidency or place, if any person goes armed with any such arms as disarmed in c.rmiL 

af.iresaid, and shall not produce a certificate from a magistrate, or other oificer authorized * scs ' 

by government to grant licenses to go armed, that be has obtained sufch a license or 

that he is exempted by government from the foregoing provisions, or give reasonable 

proof of his being otherwise exempted from the said provisions, he shall lio liable to be 

disarmed by any magistrate, deputy magistrate, or assistant to a magistrate, or by any <v Kit officers 

European commissioned officer in the service of her majesty, or by any member of a ^ : - :od 

volunteer corps enrolled by authority of government w hilst on duty, or by any police officer, 

if, in the judgment of such magistrate/ or other person as aforesaid, it is.dangerous to the 

public peace to allow such person to go armed. Provided always that if any person shall izwnse to ir«- 

have a license from the magistfate of the district or place, at which he resides or may be, vuiil.* c * rn 

to carry on a journey such arms as the magistrate may consider reasonable for his private 

use, and shall obtain from such magistrate a certificate stating the name and address ol 

the licensee, the route by which he intends to proceed, the time which such journey is 





732 


OF OFFENCES AGAINST THE PUBLIC PEACE. 


expected to occupy, and the arms which he is permitted to carry, such certificate shall 
have the .same force and effect according to its tenor in every district or place specified 
theiein aa it leave to go armed had been granted by the magistrate of such district or place. 
Act XXVIII. 1857, sect. 5. 


ctiiasoldiers, 3689. The foregoing provisions shall not apply to— 1. Officers, soldiers, and sailors, in 
the military or naval service of her majesty in respect of arms and ammunition kept by 
them for use in the public service. 2. Members of volunteer corps in respect of such 
reve * arms and ammunition. 3. Police and revenue officers and other persons in respect of 
arms and ammunition furnished by government for use in the public service, or provided 
lh,eri ' er? ° !1? by themselves with the sanction of government for such use. 4. Such other persons as 

° f the government may think fit to exempt from such provisions.-Arms and ammunition 

belonging to any ship or vessel, not exceeding the reasonable armament thereof, shall 
also be exempt from such provisions. Act XXVIII. 1857, sect. 6. 


3690. If any person shall manufacture, repair, sell, or. keep or expose for sale, any 

insMoarm-or am- arms of the description hereinbefore mentioned, or shall manufacture, or sell, or keeD or 

icei ur contrary expose tor sale, percussion-caps, gunpowder, or other ammunition, without a license to ma- 
ro Uio « . , * . ... - , 

the tv 11 cun tuiiied. nut&cture or deal in arms or ammunition, as the case may be, or contrary to any of the 
conditions contained in any such license, ho shall be liable, on conviction before a magistrate, 
to a penalty not exceeding five hundred rupees, in addition to double the value of any arms 
or ammunition sold; and all arms and ammunition belonging to the offender shall be forfeit¬ 
ed if thu convicting magistrate shall so adjudge. Act XXVIII. 1857, sect. 7. 


‘Licenses b y w ho in 3691. Licenses to manufacture or deal in percussion-caps shall be granted by the go¬ 

vernor general in council, or by the executive government, or by an officer specially autho¬ 
rized by the governor general in council or by tin? executive government to grant such 
licenses. Licenses to manufacture or deal in arms and ammunition other than percussion 
caps may be granted by a magistrate or by an officer authorized by the governor general 
in council or, by the executive government to grant such licenses. Aci XXVIII. 1857 
sect 8. 


3692. Every person licensed to manufacture or deal in arms, percussion-caps, or other 
*nn ] '''vM 0 ( l'cl ftmmunltion > shall enter, in a book to be kept by him for that purpose, an account of all the 
ie, urn , of stock-in-trade which he may from time to time have in his possession or under his control 

;v- <yc. , , . . _ > 

and also the name and address or every purchaser of arms or ammunition sold by him, 
together with the nature, description, and quantity of such arms or ammunition. Such 
r , hook r.lmll be open at all times to inspection by the magistrate or ctlu i* duly authorized 
officer, by whom copies may be taken of all entries therein contained. If any such person 
shall omit or fail duly to keep such a book or to make therein all such entries as are hereby 
required, or if any person shall prevent or obstruct the inspection of such book or shall 
make a false entry therein, he shall be liable for every such offence, on conviction before 
a magistr&io, to a penalty not exceeding five hundred rupees, in addition to double the 
value of any arms or ammunition sold of which he shall fail to make such entry or 
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Magistrate or 
other ulhcer may 
inspect dealer’s 
premises. 


Condition* and 
revocation of lj. 


respecting which he shall make n false entry; and if the offender be licensed to manufac¬ 
ture or deal in arms or ammunition, ho shall also forfeit his license if the convicting 
magistrate shall so adjudge. Act XX\ III. 185i, sect, 9. 

3693. The magistrate or other officer authorized by government may at any time 
enter the premises in which arms or ammunition shall he manufactured or kept by any 
licensed manufacturer of or dealer in arms or ammunition, in order to inspect tho stock- 
in-trade of such manufacturer or dealer; and if any such manufacturer or dealer shall 
intentionally conceal from such magistrate or other officer as aforesaid any part of his 
stock-in-trade, or shall wilfully refuse to point out where the same is kept, he shall be 
liable, on conviction before a magistrate, to a penalty not exceeding five hundred rupees ; 
and ail the stock-in-trade belonging to such person may be seized and shall be confiscated 
if the convicting magistrate shall so adjudge. Act XXVIII. 1857, sect. 10. 

3694. Any license granted under the provisions of section 8 may bo granted sub¬ 
ject to such conditions as shall be thought necessary, and may be revoked or suspended ccn.e. 
by the person or persons authorized to grant such licenses. Act XXVIII. iS57, sect. 11. 

3695. No arms or ammunition, and no sulphur or saltpetre, shall be imported either 
by sea or by land iuto any part of the territories, in the possession of and under the British 
government in India, without tho license of the governor general in council or of the cousd. 
executive government. Act XXVIII. 1857, sect. 12. 

3696. If any person shall import or attempt to import without such license, either by r ‘ ^ 

sea or by land, into any part of the said territories, any arms or ammunition, or any si\l- ^a-nso. 
phur or saltpetre ; or shall aid or assist in such importation or in such attempt to import; 

or shall knowingly conceal or assist in concealing any arms or ammunition, or any sulphur 
or saltpetre, imported without such license;—he shall be liable, on conviction before a ma¬ 
gistrate, to imprisonment with or without hard labor for any term not exceeding two years, 
and also to a penalty not exceed ing, one thousand rupees; and the articles so imported 
shall bo confiscated if tho convicting magistrate shall so adjudge. Act XAVIH. 18-V 
sect 13. 

3697. r l he provisions of tho two last preceding sections shall not extend to arms and importation of 

... 1 ° .. :ina unimuni- 

arnmunition imported m reasonable quantities for private use; but tho collector o! customs notify pri«;*u unu. 

may at any time detain any such articles, if he shall think it necessary, until he shall receive 
the orders of government Nothing in thi-j section shall exempt any person from the obli¬ 
gation of giving any notice required by this Act. Act XXV1I1. 1857, sect 14. 

3698. The governor general iu council may by order prohibit tho transport of anns, 
ammunition, military stores, sulphur, or saltpetre, or any particular .scription of arms, 
ammunition, or military stores, irom one part oi India to another, or the transport tlioroof 
i-i any particular ireetion to be specified in the wdei, ot prohibit tho transport thereo 
except according to such rules and conditions as wav be specified iu tho order; and tho ex¬ 
ec 'dvo government of any presidency <*r place, shall nave tin, like power within ’he tointn- 
rits under their government. Act XX. \ HI. Iboi, sect. 15. 

* 8 R 
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oG.JG. If any person sliall transport or cause to be transported, or shall attempt to 
transpoifcor cause to be transported, or shall aid in transporting, any arms, ammunition, 
military stores, sulphur, or saltpetre, contrary to such order or to the rules and conditions 
speci. ed therein, he shall be liable, on conviction before a magistrate, to a penalty not ex¬ 
ceeding five hundred rupees; and the articles transported or attempted to be transported 
.IjJi bo confiscated. It any person shall by concealment or other device transport or cause 
to be transported, or attempt to transport or cause to be transported, such arms, ammuni- 
fon, military stores, sulphur, or saltpetre, lie shall, in addition to the penalty hereby pro- 
id -'1. be liable upon such conviction to imprisonment with or without hard labor for a term 
not exceeding two years. Act XXVIII. 1857, sect. 16. 

*700. If any person shall be found carrying or conveying arms, ammunition, mili¬ 
tary stores, sulphur, or saltpetre in such a manner or under such circumstances as to 
affoid just grounds of suspicion that the same are being carried by such person with intent to 
u-e the same, or that the same may be used, for any unlawful purpose dangerous to the public 
peace ; it shall be lawful for any of the public officers mentioned in section 5 of this Act, 
ot. foi am other person, to apprehend without warrant the person so carrying or conveying 
^vh arms, ammunition, military stores, sulphur, or saltpetre, and to detain such person in 
custody in order that ho may be dealt with according to law. If any person be appiehend- 
ttl ], y a P ersoa not being a magistrate, deputy magistrate, or assistant to a magistrate, or 
ponce officer, he shall be delivered over as soon as possible to a police officer ; and all 
persons apprehended by or delivered to a police officer under the provisions of this Act 
shall be carried before a magistrate or other officer competent by law to punish him for the 
offence or to commit him for trial. Act XXVIII. 1857, sect. 17. 

3701. Whenever the governor general in council or the executive government 
m\[ consider it necessary so to do, they may by order prohibit the sale of sulphur; and 
any person selling sulphur contrary to such order shall be liable, on conviction before a 
magistrate, to a penalty not exceeding five hundred rupees ; and all sulphur belonging 
to such person shall be confiscated if the convicting magistrate shall so adjudge. Act 
XX\ III. 1857, sect. 18. The governor general in council or the executive government 
mi - a ^ 30 ai b 7 T btto seize all sulphur in the possession of any person, and detain the same 
for such time as they may deem necessary for the public safety. Act XXVIII. 1857, 
secL If*. Nothing in the two preceding sections shall apply to sulphur kept or sold in 
reasonable quantities for medicinal purposes. Act XXVUI. *817, sect. 20. Tho govern¬ 
ment u ny X npt any person from the provisions of sections 18 nnd 19 upon such 

condili aj , if any, as such government may consider necessary. Act XXVIII. 1857, 
sect 21. 

,>f ,K; Gverimu-nt may require all persons having in their possession ammuni¬ 

tion or other milium stores 6r sulphur, in any greater quantities than are considered 
reu -• ho prn-ato use, to give notice thereof to tho magistrate or other officer specified 
‘•l i *.rsou who wilfully neglects to give such notice shall be liable, 
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on conviction before a magistrate, to imprisonment with or without hard Labor for a term 
not exceeding two years, and shall also be liable to a fine not exceeding five thousand 
rupees ; and all ammunition, military stores, or sulphur in the possession of such person 
or upon his premises shall be confiscated. Act XXVIII. 1857, sect. 22. 

3703. If any magistrate have reasonable cause for suspecting that arms, ammunition, ? oaer l : ,V r 

° . . QnJ 8carc h house*. 

or sulphur liable to confiscation are in any house, building or other place, or that any arms, 
ammunition, or sulphur are in any house, building, or other place in the possession of any 
person in whose possession they cannot be left with safety to the public peace, lie may, 
with such assistance as he shall think necessary, by night or by day and by force if 
necessary, enter and search any such house or place, or cause the same to be entered 
and searched. It shall be competent to a magistrate to delegate to any of his Euro¬ 
pean assistants the powers conferred on him by this section. Act XXA III. 1857, 
sect. 23. 

3704. The governor general of India in council, or the executive government ot 
any presidency or place, or the chief commissioners of the Punjab and Oude respectively. 

or the commissioners of Nagpore and Scinde respectively, or any other persons authorized ti-ict. 
by government, inav order a general search for arms, ammunition, or sulphur to be made, 
by any officers or persons named in such order, in any district or place specified therein. 

The persons authorized by such order, and all persons acting under their authority, shall 
have the like powers of entry, search, and seizure as are conferred by the last preceding 
section. Act XXVIII. 1857, sect. 24. 

3705. If, on any search being made, any person shall refuse to produce or point our ^^ronaitv ^ y < 
to the persons making the search, or shall conceal or attempt to conceal, any arms, arnmuni- c i. v a- 

. , .. . .. . , ammunitu u, «c.. 

tion, or sulphur, such person may be apprehended without warrant, and shall be liable, * v meant r..A .. 
on conviction before a magistrate, to imprisonment with or without hard labor for a term 
not exceeding two years in addition to any other penalty to which ho may be subject under 
this Act. Act XXVI11. 1857, sect. 25. 

3706. After such time as shall be mentioned in the order of government exten ting the . y y ' j j," : - 

provisions of this section to any district or place, or, if no time be mentioned, aiiei one L t i’ n£r cn:in,,: “ 

week from the publication of the order in the district or place, no person snail laanu mature, cease, in 

1 -14 i* r. tr»ct to whi. h this 

use, or have in his possess!..m any cannon, howitzer, or mortar, without a mviuo irotn the • ^aufjit u 

governor general of India in council or from the executive government of any presi¬ 
dency or place. If any person shull manufacture, use, or have in his possession any cannon, 
howitzer, or mortar, without such license, he shall be liable, on conviction U-bro a magistrate, 
to afiuu not exceeding two thousand rupees, and to imprisonment for a term not exceeding 
two years; and such cannon, howitzer, or mortar may bo seized and shall bo forfeited to si> rue 

government. Any person who has in his possession any cannon, howitzer,,or mortar at the :i. « ii'ihk m 

time when this section takes effect in any district or place, and who shall bo unwilling {<> V J 
apply for a license to retain possession thereof, may surre. dor the same to. the magistrate within 1 'i;V , r , 

such period as aforesaid. The provisions of this section shall not extend K any cannon, un "‘“ “ 1 m’• 
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howitzer, or mortar forming part of the ordinary armament of any ship or vessel. Act 
XXVIII. 1857, sect. 2G. 

Penalty for a*. 3707. Whoever assaults or resists, or aids or assists any person in assaulting or resisting, 

»uv person in the <my person in the execution of any power vested in him by this Act, shall be liable, on con- 
visum n j fiction before a magistrate, to a fine not exceeding two hundred rupees, or to imprisonment 
h,IU by 1 Act or without hard labor for any term not exceeding six calendar months. Act XXV III. 

1857, sect. 27. 

3708. No suit, action, or other proceeding shall be commenced or prosecuted against any 
per on for anything done in pursuance of this Act without giving to such person a month’s 
previous notice in writing of the intended action and of the cause thereof, nor after tender 
of sufficient amends, nor after the expiration of three months from the accrual of the cause 
of action or other proceeding. Act XXV1IL 1857, sect. 28. 

3709. If any fine or penalty imposed by a magistrate under the authority of this Act be 
not immediately paid, the magistrate may commit the offender to jail, there to be imprisoned 
according to the discretion of the magistrate for any term not exceeding six months where 
the amount of the fine or penalty shall not exceed five hundred rupees, and for any term not 
exceeding twelve months in any other case; the commitment to be determinable in each of 
the cases aforesaid on payment of the amount. Act XXVIII. 1857, sect. 29. 

3710. Any fine or penalty levied from any person convicted of an offence under this 
Act, or any portion of such fine or penalty, may be awarded to the person on whose informa¬ 
tion the conviction shall take place. Act XXVIII. 1857, sect. 30. 

Interpret i.™ of 3711. The word magistrate” snail include any person exercising the full powers of 
a magistrate. And within the presidency towns and in the Straits'settlement, all powers of 
conviction and confiscation upon conviction given by this Act to a magistrate, shall be 
exercised by tho police magistrates; and all other powers given by this Act to a magistrate 


Imprisonment if 
fine not pkul. 


Bcvrnr 

formers. 


to in- 


'“tte.’“iuKu may be exercised by the commissioner of police; and all notices hereby required to be given 


of ennv 


aj , a . to a magistrate shall in any such presidency town or in the Straits’settlement bo given to 
the commissi oner of police. Act XXVIII. 18.57, sect. 31. 
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3712. Whenever in any presidency or place flic immediate control and superintendence 
0 t* of the police is vested in any person otuer than tho magistrate or such commissioner of police 


a; aforesaid, the executive government may order that all or any of the powers given by this 


:ith tho 
jy given 
•ierrnte. 


IS 


•-a urn 
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l it . 


Uiriet 

itrp*a 


Act to a magistrate, other than powers of conviction and confiscation upon conviction 
shull b- cxerci led by such person, and that all notices L. reby required to be given to a 
magistrate ball Le’giveu to such person. Act XXVIII. 1857, sect. 32. 

■ j • 13. 'I big Act, or any part or parts thereof, i>hall take effect in any district or place to 
vr . thu same shall be extended by order of the governor general of India in council or 
of the e: ccuiive government of any presidency or place. Act XXVIII. 1857, sect. 33. 

3'Id- • b« lawful for the governor t enoral in council or the executivegovem- 

u.cut or any prc .ukn y or place from time to time to withdraw from die operation of all 
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or any of the provisions of this Act any part or parts of any district or place which they 
may previously have declared to be subject thereto; and in like manner, as occasion shall re¬ 
quire to subject the same again to the operation of all or any of the provisions of this Act 
Act XXVIII. 1857, sect. 34. 

3715. The Act shall continue in force for two years. Act XXVIII. 1857, sect. 35. 
Extended to the end of the year 1859, by Act XIX. 1859. 

NOTE. 

* 

I V 

It is considered unnecessary to insert the following temporary enactments , which will cease to 

he in force on the dates specified: viz .— 

Act XIV. 1857 , entitled “ An Act to make further provision for the trial and punish¬ 
ment of certain offences relating to the army, and of offences against the State. 1 

Act XVI. 1857 , entitled" An Act to make temporary provision for the trial and 
punishment of heinous offences in certain districts.” 

Act XVII. 1857, entitled “ An Act to provide temporarily for the apprehension and 
trial of native officers and soldiers for mutiny and desertion. ’ 

The duration of these 3 Acts was extended to the end of the year 1859 by Act 
XXIL 1858. 

Act X. 1858, entitled “ An Act to authorize the confiscation of villages, the imposition 
of fines, and the forfeiture of certain offices in cases of rebellion and other crimes committed 
by inhabitants of villages or by members of tribes; and also to provide for the punishment 
of proprietors of land who neglect to assist in the suppression of rebellion or in the appre¬ 
hension of rebels, mutineers, or desorter3.” This Act will cease to he in force on the 19- 
March 1860. 

Act XI. 1858, entitled “ An Act to authorize the infliction of corporal punish¬ 
ment in certain cases. 17 This Act toill cease to he in force on the 4th April 

Act XIII. 1858, entitled ,f An Act for the punishment of persons who unlawfully 
possess or conceal arms or other property belonging to Her Majesty or to the hast India 
Company.” This Act will cease to he in force on the 4 th April 1860. 

Act XXVI. 1858 , entitled " An Act to make further provision for the trial and punish¬ 
ment of offences against the State.” This Act icill raise to he m force after the end of the 
year 1859. 


* 
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SECTION III. 


OF PRINTING PRESSES. 


Under what rule* 371G. No printed periodical work whatever, containing public news or comments on 

m>ws may bo pub- public news, is to be published within the territories of the British government in India except 
in conformity with the rales hereinafter laid down. The printer and publisher of every such 
periodical work are to appear before the magistrate of the jurisdiction, within which such 
work shall be published, and are to make and subscribe in duplicate the following decla¬ 
ration : — I, A. B. declare that I am the printer (or publisher, or printer and publisher) of 

Form of declare- the periodical work entitled - , and printed (or published, or printed and published) 

p^inJr , and ll4 p C .ib- at - : ’ an( * tlie last blank in this form of declaration is to be filled up with a true and 

precise account of the premises where the printing or publication is conducted. As often 
as the place of printing or publication is changed, a new declaration is necessary. As 
When new decla- often as the printer or publisher, who has made such declaration, leaves the territories of 
the British government in India, anew declaration from a printer or publisher, resident within 
the said territories, is necessary. Act XL 1835, sect. 2. 


Penalty for breach 
if the above rules. 


3716a. Whoever prints or publishes any such periodical work, as is hereinbefore de¬ 
ed, without conforming to the rules hereinbefore laid down; or whoever prints or 
publishes, or causes to be printed or published, any such periodical work, knowing that the 
said rules have not been observed with respect to that work; is, on conviction, to be 
punished with fine to an amount not exceeding 5,000 rupees, and imprisonment for a term 
not exceeding 2 years. Act XI. IS35, sect. 3. 


The originals of 
such declaration?, 
when* to bo do- 
pofited. 


Such originals 
m#»\ l>*- iu#i»eci id. 
and copies taken k 


3716k Each of the two original•; of every declaration so made and subset ibed, as is 
aforesaid, is to be authenticated by the signature and official seal of the magistrate before 
whom the said declaration has been made; and one of the said originals is to be deposited 
among the records of the office of the said magistrate, and the other original is to be depo¬ 
sited among the records of die supreme court of judicature, or other Queens court, within 
the jurisdiction of wliicti the said declaration has been made. And the officer in charge 
of each original is to a j person to inspect that original on payment a fee bf one 
rupee; and is to give to atiy person applying a copy of tho said declaration, attested by the 
seal of the court which has the custody of the original, on payment of u fee of 2 rupees. 
Act XL 1835, sect. 4. 


C»py of iuch de- 
Oiit.illUB to bo <*uf- 
»v» 4 < preof ui' tho 
•dfjotily of. rhe prin- 
Vr op publisher. 


3716c. In any legal proceeding whatever, as well civil as criminal, the production of 
a copy of mch a declaration as is aforesaid, attested by the seal of some court empowered by 
this Act to have the custody of such declarations, is to ho held (unless the contrary be 
proved) to be Bulhcient evidence, as against the person whoso name is subscribed to such 
declaration* that tho said person wac printer, or publisher, or printer and publisher (according 
as rhe words of the said declaration may be), of every portion of every periodical work 
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whereof the title corresponds with the title of the periodical work mentioned in the said 
declaration. Act XI. 1835, sect. 5. 


3716c/. Provided always that any person, who has subscribed any such declaration as 
is aforesaid, and who subsequently ceases to be the printer or publisher of the periodical 
work mentioned in such declaration, may appear before any magistrate and make and 
subscribe in duplicate the following declaration: “I, A. B. declare that I have ceased to 

be the printer (or publisher, or printer and publisher ) of the periodical work entitled- 

And each original of the latter declaration is to be authenticated by the signature and 
seal of the magistrate before whom the said latter declaration has been made; ana one 
original of the said latter declaration is to be filed along with each original ot the former 
declaration. And the officer in charge of each original of the latter declaration is to 
allow any person applying to inspect that original on payment of a fee of one rupee, and is 
to give to any person applying a copy of the said latter declaration, attested In the seal ot 
the court having custody of the original, on payment of a fee of 2 rupees. And in all ti »als 
in which a copy, attested as is aforesaid, of the former declaration has been put in e\ i onCL > 
it is lawful to put in evidence a copy, attested as is aforesaid, of the latter declaration ; and 
the former declaration is not to be taken to be evidence that the declaiant fta., at 1 
subsequent to the date of the latter declaration, printer or publisher of the perio ic 
therein mentioned. Act XI. 1835, sect. 6. 

3716?. Every book or paper printed within the territories of the British government m 
India is to have printed legibly on it the name of the printer and of the publisher, and the 
place of printing and of publication : and whoever prints or publishes any hook or paper other- 
wise than in conformity with this rule is, on conviction, to be punished by fine to an amount not 
exceeding 5,000 rupees, and by imprisonment for a term not exceeding 2 years. Act XI. 


1835, sect. 7. 

3716/*. No person is, within the territories of the British government in India, tt ^ I. M 
his possession any press for the printing of books or papers, who has not made and, a > _ 

the following declaration before the magistrate of the jurisdiction wherein such ] • 

A. B. declare that I have a press for printing at- and lids last blank i» to jo u. u. up 

with a true and precise description of the promises where such press is.. W hoe\er keeps iti 
his possession any such press without making such a declaration is, on conviction, to be 
punished by fine to an amount not exceeding 5,000 rupees, and by imprisonment for a term 
not exceeding 2 years. Act XI. 1335, sect. o. 

371Gy. Any person who, in making any declaration under the authority of this Act, 
knowingly affirms an untruth, is, on conviction thereof, to be punished by fine to an amount 
not exceeding 5,000 rupees, and imprisonment for a term not exceeding 2 years. Act XL 
1^35, sect 9. 

3716A. It is imperative upon a magistrate, under the above provisions, to sentence any 
person convicted of a breach of them to imprisonment in addition to fine. 11 tho fine is not 


How persons 
who have signed 
such declaration, 
may relieve them¬ 
selves of the res¬ 
ponsibility by mak¬ 
ing certain declara¬ 
tion ; which is to li¬ 
mit the period d uri n g 
which tho former 
declaration is •suffi¬ 
cient proof of the 
identity of the prin¬ 
ter or publisher. 


Penalty for print¬ 
ing book not bear¬ 
ing legibly tho 
nnmo of tho print* -r 
ond publisher, and 
the place of print¬ 
ing ond publication. 


Declaration to bo 
made on establish* 
ment of press for 
tho printing books 
or papers. 


Penalty for breach 
of this rule. 


Punishment for 
affirming an un¬ 
truth in any such 
declaration. 


In all »uch 
imprisonment must 
be adjudged in ad¬ 
dition to liuu. 




* v. para. 1348. 


Annual return of 
printing presses. 
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paid, it is to be levied under Act II. 1839,'* and is not cominutable to a further period or 
imprisonment. Const. No. 1325. 

3716i. The magistrate is to furnish annual returns in the forms given in appendix 1% 

Nos. 20 and 21. They are to include every printing press at which any periodical work 
or any book, or pamphlet, in any vernacular or Oriental language, has been printed or 
published during the year. The magistrates will probably have no difficulty in making up 
the returns, as the printer and publisher of every periodical work, and the owner of every 
printing press, is required by law to make declaration ot the same before a magistiate , 
and it is not likely that such persons will be otherwise than willing to furnish all informa¬ 
tion required for statistical purposes. In those districts in which there are no presses, from 
which periodical or other works in any dead or living Oriental language issue, a remark to 
that effect will be sufficient. C. O. Sup. Pol. L. P. No. 5 of 1853. 
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SECTION IV. 


OF LOTTERIES AND GAMBLING. 

3717. In tlie territories subject to the government of the East India Company, all lotte¬ 
ries not authorized by government are to be deemed common and public nuisances, and 
against law. Act Y. 1844, sect. 1. 

3718. No person is to keep in the said territories, publicly or privately, an) office oi 
place for the purpose of drawing any lottery not authorized by government, oi to ha\o any 
such lottery drawn, or knowingly to suffer any such lottery to be drawn in his oi her bouse, 
and any person so offending is, for every such offence, upon conviction before a justice o ■ 
peace or magistrate, to be punished by fine not exceeding oOOO rupees. Act \. lS-± , 
sect ^ 

' 3719. No person is, under any pretence, device, or description whatsoever, to agree to 
pay any sum, or to deliver any goods, or to do or forbear doing any thing for the bene i 
of any person, whether with or without consideration, on any event or contingency re ati\e 
or applicable to the drawing of any ticket, lot, number, or figure in any such lottery; or to 
publish any proposal for any of the purposes aforesaid; and any person, offuidin = y 
of the matters mentioned in this section, is for every such oftence, upon comkttou 
a justice of the peace or magistrate, to be punished by fine not exceeding ldOO rupees. 
Act V. 1844, sect. 3. 

3720. Every fine, which is incurred under the provisions of this Act, is to be applied, 
one half to the use of government, and the other half to the use of the informer or informers. 
Act V. 1844, sect 4. 

3721. There is no specific enactment in the regulations by which persons found pi J » 

in gambling houses are punishable by tlio magistrate. lie should ' 1 ~ 

doubt, take a futwa from the law officer, and proceed in conformity "hh Ida exposition ot t le 

Mahomedan law .(a) Const. No. 891. 


,, It i3 said in the chapter of tho Hodaya « Of Kirahettt or abominations,” that “ it is abominable (makrooh) to 
play at chess dice or any other game ; for if any thing be staked it is gambling, winch is expressly prohibited in tho koran ; 
or if on tho other hand, nothing be hazarded, it is n-loss and vain. Resides, the prophet has declared all the entertain¬ 
ments of a Mussulman to he vain excepting three; tho breaking in of his horse ; tho drawing of his bow ; and tho playing 
and amusing himself with his wives. Several of the learned, however, deem the game of chess to bo allowed, ob having a 
tendency to quicken tho understanding; which opinion has also been ascribed to bhnfe., and Malik.” The word “ makrooh” 
here used in taken to apply to anything, “ which in its qualities nearly approaches to unlawful, without being actually so.” 
But it is Rise said in tho chapter •• Of evidence" that “ the testimony of a person who plays for a stake,at dice or chess 
is inadmissible, because the gaming in that maimer isranked in the number of great-climes.” The prohibition of gaming Is 
deduced from the saying of the prophet, •« whoever plays at chess or dice does, as it wore, plunge his hand into tho bipod oi 
a hog,” Bed. Trans, vul. 2, j>a|c 688; and cot, 4, paye 122, 


Lotterios are ille¬ 
gal. 


Penalty for keep- 
an office for 
drawing of lotte¬ 
ries or for allowing 
snch to bo drawn 
m the house. 


Penalty for tak¬ 
ing part in any lot¬ 
tery, op* publishing 
any proposal for 
such purposes. 


Disposal of such 
fines. 


Gambling bow 
far cognizable b\ 
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All vragers are 
null and void; and 
are not to be en¬ 
forced in the courts* 


3722. All agreements, whether made in speaking, writing, or otherwise, by way of 
gaming or wagering, are to be null and void: and no suit is to be allowed in any court of law 
or equity for recovering any sum of money or valuable thing alleged to be won on any wager 
or entrusted to any person to abide the event of any game, or on w'hich any wager is made. 
Act XXL 1848, sect. 1. 


SECTION V. 

OF THE SALE OR EXPOSURE OF OBSCENE BOOKS AND PICTURES. 


'a h' C Qr l*xp frure^of 3723. Whoever, within the territories in the possession and under the government of 

iures U &c° 0ks> 1>ic " *k 0 -^ ast ^ n< ^ a Company, in any shop, bazar, street, thoroughfare, high-road, or other place 
of public resort, distributes, sells, or offers, or exposes for sale, or wilfully exhibits to public 
view, any obscene book, paper, print, drawing, painting, or representation ; or sings, recites, 
or utters any obscene song, ballad, or words, to the annoyance of others; shall upon 
conviction, as hereinafter provided, before a magistrate, be liable to a fine not exceed¬ 
ing 100 rupees, or to imprisonment, with or without hard labor, for a period not exceeding 
three months, or to both. Act I. 1856, sect. 1. 


Apprehension of 
offender?-. 


Mode of proce¬ 
dure by magistrate. 


* See para. 346. 


3724. It shall be lawful for any person whatsoever to apprehend any person found 
committing any of the above-named offences, and forthwith to deliver him to a police officer 
of the place where he shall have been apprehended, to be taken before any magistrate 
having jurisdiction in such place ; and it shall be the duty of every police officer to use bis 
best endeavours to apprehend and to convey before a magistrate any person that he shall 
find so offending, together with such obscene books, papers, prints, drawings, paintings, and 
representations, as may be found with such person. Act I. 1856, sect. 2. 

3725. Upon information given or charge preferred, upon oath or solemn affirmation, 
a magistrate, within whose jurisdiction the offence may have been committed, may issue a 
summons for the appearance, or a warrant for the apprehension, of any person accused 
of any of the offences enumerated in section 1, and such magistrate shall proceed under the 
rules of the general law to hear and determine the case. Provided that it shall not be 
necessary to require the presentation of a complaint in writing, nor to require the attend¬ 
ance of any complainant, any thing contained in sect. 6, Reg. IX. 1807* or any other law 
to the contrary notwithstanding. Act I. 1850, sect. 3. 


Magistrate re- 3726. Every magistrate is required to destroy, or cause to be destroyed, all such 

«‘f sircry C obscoue obscene hooka, papers, prints, di*awings, paintings, or representations, as may come within his 
power or control. Act I, 1856, sect. 4. 

. of 3727. After tho passing of this Act, it shall not be lawful for any person to import 

u oe books*, pic- _ * ° i 

prohM. into any part of the aforesaid territories any obscene book, print, or picture; and every 
such book, print, or picture shall be forfeited and shall be seized by any officer of customs* 
and the same shall be destroyed by such officer. Act I. 1856, sect. 5* 
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3728. All orders or sentences passed under this Act shall be appealable in the usual 
manner under the regulations and laws that are or may be in force relating to appeals from 
the orders of magistrates or other officers exercising the powers of a magistrate. Act I, 
1856, sect. 6. 

3729. Nothing contained in this Act shall apply to any representation sculptured, 
engraved, or painted, on or in any temple, or on any car used for the conveyance of idols. 
Act I. 1856, sect. 7. 

3730. No conviction, order, or judgment of any justice of the peace shall be quashed 
for error of form or procedure, but only on the merits ; and it shall not be necessary to 
state on the face of the conviction, order, or judgment, the evidence on which it proceeds ; 
but the depositions taken, or a copy of them, shall be returned with the conviction, order, 
or judgment, in obedience to any writ of certiorari; and if no jurisdiction appears on the 
face of the conviction, order, or judgment, but the depositions taken supply that defect, the 
conviction, order, or judgment shall be aided by what so appears in such depositions. 
Act I. 1856, sect. 8. 

3731. The following words in this Act shall have the meanings hereby assigned to 
them, unless there be something in the subject or context repugnant to such construction 
(that is to say):—The word “magistrate" shall include joint magistrates and persons law¬ 
fully exercising the powers of a magistrate and justices of the peace. TV oids impoitin 
the singular number shall include the plural number, and words importing the plural 
number shall include the singular number. Words importing the masculine gender shall 
include females. Act I. 1856, sect. 9. 


SECTION VI. 

OF AFFRAYS.^; 

3732. The word fc affray," in all criminal proceedings, is to be rendered - khanahjun 
gee" (in Bengalee “danga hangama”); and the term “ hangaiaa is to bu restricted to 
indicate a riot or tumultuous assembly. C. O. No. 37 of vol. 3. 

3733. As it is not clear what amounts to a riot in Mahomed an law, and no definition 
is to be found in any of our own authorities, the court adopted the following definitions 

(a) The term 41 affray” ha 5 a muc k TOOre extended signification in co,Jo thau that signed to it in English law, 
end seems to indado not only the affray* but also the riot, rout , and unlwrf'1 assembly, and perhaps some othej: offences, 
of Hint code The rout, and vnkurful assembly appear to differ ouly ns to the execution of, or motion to execute, the 

purpose intended: and may bo defined tob«-» tumultuous dt-turbm.ee of the peace by 8 or moro persons, assembling 
together of tbc-ir own authority, with an intent mutually to assist one another against any one who should oppose them in tho 
execution of some enterprise of a private nature, involving some circumstance of actual forco or violenco, or at West an anpa- 
rent tendency thereto, fa itmrm pnpnK, but not necessarily involving any act of personal violence. The affrag in the En- 
ptish legal sense is taVen for a public ofTcace to the terror of the pcoplo. There may bo an ass;t ", which will not amount to 
an <#»-„-/, as when it happens in a private place out of the hearing or swing of any except the part ies concerned ; and there 
may be an affray which does not amount to a riot , as when a sudden disturbance occurs between people who have mot together 
f)u a lawful occasion. An affray ihay be committed by 2 persons, a riot by not loss than 3. No quarrelsome or throatenia,• 
'words whatever amount to «n affray, Ruticll and MchleUi, 
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ders or sentences 
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taken from the fifth report of the English law commissioners. “ If three or more persons 
assemble together for the purpose of executing some unlawful and violent act, or any act 
whatsoever under such circumstances of violence, threats, tumult, numbers, display of arms, 
or otherwise as are calculated to create terror and alarm, and shall wholly or in part execute 
such purpose/ “ But it is not a riot, where three or more persons being assembled together 
for any lawful purpose happen, on a sudden quarrel, to commit a breach of the peace, 
however violent, for their meeting was innocent and lawful, and the subsequent breach of 
the peace happened unexpectedly, without any previous intention concerning it. In such an 
affray, only those are guilty who actually engage in it.” Reports L.P. 1852, part 2, page 882. 
3734. The court warn the magistrates against a superficial investigation of the causes 
1 / rficial invc-'.fi- of affrays, and against the connivance of the police officers and amlah with the landholders, 

gation, and the J 7 

connivance of the who are generally the instigators of affrays. They observe that, if an affray takes place 

l>olico and amlah . # . . 1 

yith tho zumecn- near a tnana without any exertion or the darogah to prevent it by timely interposition or 
notice to the magistrate, there must be a presumption against him of gross neglect, or 
corruption and collusion. And they direct therefore the vigilant attention of magistrates to 
the conduct of the police officers, zumeendars, and amlah, and require their prompt interpo¬ 
sition, not only to prevent the immediate mischief, but also to determine the right of posses- 

f * *• P ara • 3783 sion to the land, which is the subject of dispute.* The truth of the case will be best 
ascertained by witnesses unconnected with either of the parties. C. O. No. 50 of vol. 1. 


Magistrate 
warned against 


Duties of 3735. The darogahs of police are to proceed in person, or to depute one or more of 

Police. their officers, as circumstances may require, to attend and maintain tho peace at fairs, and 

To i>o present at . . . 1 3 

fairs, during the celebration of festivals, at all places where any considerable number of persons 

are collected together. Reg. XX. 1817, sect. 18, cl. 1. 


The darogah, 3736. On receiving intimation of any tumultuous meeting or assemblage of persons, 
S!?!uiiimXwy or °f any projected riot or serious disturbance, whether arising from trespass or disputes 
‘.p-r^reedviug regarding land, crops, tanks, watercourses, reservoirs, or other causes, the darogah is either 
f"rrt m tu‘roqu;r“u!o to proceed in person, or to cause the mohurir, or jemadar, to repair immediately to the 
pti'I'r'tuo spot; and the police officer, employed on such duty, is, in the first instance, to proceed to 
the residence of the zumeendar, talookdar, or farmer, in whose estate or farm the disputants 
are said to be, and to require him instantly to cause them to disperse. Reg. XX. 1817, 
sect 18, cl. 2. 

persuade°tiiom to 3737. In the event of this measure proving insufficient, he is to endeavour to prevail 
arbitration^orW°; on pities to disperse, and either to adjust their differences among themselves by arbi¬ 
tration or panchayat, or to have recourse to a court of judicature for the decision of their 

thereof the co™ c ^ a * ms * In the event of such endeavours proving fruitless, the police officer, who is present, 

^iuences; is to declare aloud that if any person is killed, wounded, or violently beaten, all persons 

then u. strive to concerned in the affray will be brought to trial before the criminal courts. The police 

officers are at tiie same time to strive to seize the leaders, or principal offenders ; and in the 
r>vldfcnc>rJiUig evcnt 80 to do, they are to endeavour to ascertain their names and places of 

abode, and to collect sufficient evidence, it practicable, from persons unconnected with the 
&zh 1 lastly („ , e t P ar ^ e8 > circumstances of the affray, the causes which leu to it, and who were the first 

to watch, aggressors; and, after taking these steps, they are to set people to watch the further 
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proceedings of the parties, and immediately to communicate the whole of the particulars to 
the magistrate, who is to adopt the necessary measures for bringing the offenders to condign 
punishment. Reg. XX. 181 1, sect. 18, cl. 3. 

3738. The officers of police are required to proceed to the spot as above directed, and Police officers «re 
to use every precaution to prevent affrays; but they are to confine themselves to maintain- 

in n- the peace, and are on no account to take part with or to afford assistance to either side ^hs tiTbc 'k-pfued 
inUie dispute; and darogahs are strictly prohibited, unless under the special instructions of to protect property. 

the magistrate, from deputing burkundazes, or muzkooree peons, to defend the property of 
either party applying for the aid of the police on the ground of alleged appiehonsion of 
affray. Reg* XX. 1817, sect. 18, cl. 4. 

3739. If the cause of dispute is land or crops, the darogah, in his iepoit to the ma is Darogah, m ins 
trate, is to describe the land contested, or the quantity or quality of the gram; an in 

boundary disputes, where the claims of individuals may be better explained y a p an o je 

ground, he is to prepare and transmit, with his report, a sketch showing t'.e on 

general position of the portions of land claimed by the contending parties. Keg- 

sect. 18, cl. 5. • d tvi 

3740. It is not necessary that in every case of affray both parties should be cominu B othp«rtieIneed 

for trial. Const No. 778. 

3741. Affray not being enumerated in cl. 1, sect 3, Reg. X. 1824 , as one oi t cann0 tVc admitted 
offences in which a magistrate is authorized to tender a pardon to the persons concerned, tie 

evidence of participators in a case of affray is not admissible against other individuals, impli¬ 
cated i n the same offence. Const No. 535. But parties who were themselves implicated, 
in the affray, but have been released by the magistrate, may be admitted a? witnesses. 

Reports W. P. 1856, part 1, page 31. 

374 9 All parties actually present and taking part in a disturbance oi bleach o .ecompHccs in an 

peace, should be charged as principals. The term accomplice is inapplicable in such a case. ^ 

Reports W. P. 1855 , part 1, page'G39. 

3743. The discrepancy of the evidence of the two parties in to be 

ground for the acquittal of those charged with being concerned therein. ^ ^ ^ 

to that evidence which appears best supported by the circumstances 0 V 

vol. 3, page 221. , ■. . 

3744. In an outbreak and riot attended with homicide which occur*d duringthe pro- ^ 
cession of the mohurrum, it was held that as the presence of the ala omedans, however acUv^n^Uou 

. nv have been their number, was not a criminal presence, an . b re was nothing 
which they eng^l, **?" he 

® ... f any overt act, or in other words to have taken an active part 

shown to have been gudty ot any ^ ^ p ^ ^ # ^ m p r0C)f rf lhe 

m the riot, were ia e o P K ^ ^ spot q ur ; ng a riot is not sufficient to warrant convic- 

mere presence o cei am P c |'° ^ proved that the prisoners took an active part in 

tion. It is requisite in such cases that u u ‘ 1 

the proceedings of the rioters. Reports W. - 18j4 > P art l > P a S e Ja< - . 


; 1' 
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But each partici¬ 
pator is responsi¬ 
ble for “ 
result. 


The party in the 
cannot be 


used in resisting 3/45. In a trial for riot with homicide, whicli arose from the attempt of the servants 
v,as requisite. an i n( Rg 0 factory to sow lands by force, the court held that the only question was, whe¬ 

ther the force used by the villagers to resist and drive away the factory people was so much 
greater than the occasion required, that it cannot be pleaded in justification of their acts. 
Reports Z. P. 1855, part 2, page 767. 

o/46. But where a man is the acknowledged adherent of one of the parties engaged 
the* whole in the affray, and it is shown that he joined in it with the object of attacking or resisting the 
force opposing the party, it is a matter of no consequence whether he struck the person 
killed in self-defence or not. His overt acts, as a party concerned, render him responsible 
for the whole result of the encounter. Reports L. P. 1855, part 2, page 424. 

3747. In an outbreak in jail where the sepoys were obliged to fire on the convicts in 

if!? .responsible order to check their attack upon the authorities, and one man was killed and other* 
1(11 homicide ot per- _ , . . , 

soir- on their own wounded, it was ruled that the prisoners could not he held legally responsible for the homicide 
or wounding, although it necessarily arose from the acts of the prisoners. Reports Z. P. 1855, 
part 2, page 641. 

1>ar *ies opposing 3748. Should the late incumbent of a putnee talook, or his late under-tenants, continue 

the entry of a pur- . - - ' 

chaser of a putnee to oppose the entry ot the new purchaser, notwithstanding the issuing of a proclamation bv the 

talook are to bear ... , , . .. . . n t r J 

the entire re?pon- civil court declaring the just rights ot the latter (for which he is at liberty to apply on 

quent breach^f 1 the meeting with opposition), or should there be reason to apprehend a breach of the peace on the 
part of any one, the aid of the police officers, and of all public officers, who are at hand and 
capable of affording assistance, is to be given to the new purchaser on his presenting a 
written application for the same ; and in the event of any affray or breach of the peace occur¬ 
ring, the entire responsibility is to rest with the party opposing the lawful attempt of the pur¬ 
chaser to assume his rights. Reg. VIII. 1819, sect. 15, cL 3. 

Offivc-r serving 3749. In a case where an affray was the consequence of an attachment of property 
tS ni *hiw D hi< ^ made by a peon under the order of a moonsiff, the court held that the officer serving the 
e process is not necessarily bound to exhibit the warrant upon which he acts, if no demand 
is made for a sight of it. N. A. R. vol. 4, page 251. 

3750 - Resistance offered by a farmer to persons legally authorized to distrain his 
' SrfomlS!' Ua ettects » is a crimirial act and punishable by imprisonment, notwithstanding that the distress 
be levied in an irregular manner, as the farmer always has it in his power to gain redress 
an application to a court of justice.^ a) N. A. R. vol. 1, page 302. 

leo^Tn^eithci f 3751- It is no ground for a total remission of punishment that the accused were not 
for enfordng ^r w the aggr ess ing party in an affray; as, by the rule established in the preamble? of Reo-. 
SZ:U S: 1793,(6) the bavin g recourse to violent means either for enforcing or resisting 

dispute 1 claims, is not only highly criminal but unnecessary, from the parties having it 


o 

at 


ya) In English law tho legality or illegality of the act intended to bo done is not material, if there be violence 


and 


tumult. Rt’ssell . 

(6) This is the origiunl law for preventing affray3 respecting disputed boundaries; but it has boen repealed nc wall 
as Reg, XV. 1824, by Act IV. 1640. P ’ eU 
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Persons, profit¬ 
ing by an affray, 
cannot be punished 


Magistrate’s 

powers. 

Intent to commit. 

* v - para. 705. 


Inconsiderable 

affrays. 


Affrays regarding 


all times in tlielr power to obtain redress by application to the courts of judicature : but 
the nizamut adawlut, in awarding punishment* may admit the circumstance to operate in 
mitigation. N. A. R. vol. 2, page 339. 

3752. It would be illegal to punish the person who profited by an affray, unless there 
were proofs that the person so punished had been guilty of instigating or conniving at it. 

Mere suspicion of instigation or connivance cannot warrant the infliction of punishment. sti^Sonorconnlr 
Const. No. 619. C. O. No. 63 of vol. 2. 

3753. The act of assembling armed men* or taking other unlawful measures* with the 
evident intention of committing a breach of the peace* is an offence punishable by the magistrate 
as a misdemeanor under the discretionary powers vested in him by sect. 19* Reg. IX. 1807.* 

This is ruled in accordance with the Mahomedan law as well as the tenor of cl. 1, sect. 2, 

Reg. IV. 1825. (a) Const. Nos. 132 and 664. 

3754. Inconsiderable affrays are classed among the petty offences* which the magistrate 
is competent to punish under sect. 8* Reg. IX. 1793, for which see paras. 703 and 3827. 

3755. All persons charged with being concerned in affrays as defined in Reg. XL1X. ^ ^ - >f . 

1793 (Ced. Prov. Reg. XXXII. 1803) f i. e. when any person having a claim to anv disputed unattended v!uii 

, _ . . J 1 ° . homicide, severe 

land, or crops, in the possession of another* attempts to possess himself of such land or crops wounding, or other 
by force] are* upon due proof of the offence* provided the affrays be unattended with homi- cumstance, ano in 

. , -. . , . tho competence of 

cide* severe wounding, or other aggravating circumstance* punishable by the magistrate or thc mQff L< lrat c. 
joint magistrate of the district, in which the affray lias occurred, without commitment to the 
sessions court. Reg. I. 1822* sect. 3. 

3756. In such cases the magistrate is competent to punish tlio offender by imprison¬ 
ment, with or without labor,(5) for a period not exceeding one year* and a fine not exceeding 
200 rupees* counnutable if not paid to a further period of imprisonment not exceeding one 
year* so that the whole period of imprisonment in no case exceeds two years. Reg. VIIL 
1828, sect. 3. 

3757. The above provisions are applicable only to cases of affrays regarding lands 

and their produce; and cannot be made to apply to other cases of aflray from whatever ing lands or their 
^ ^ _ T rr J produce, 

cause arising. Const. No. 1154. 

3758. It is not competent to a magistrate or joint magistrate in any case of affray to 
award corporal punishment [and therefore no additional imprisonment in lieu thereof] ; nor 
is a magistrate to refer any such case for examination and decision to his assistant* unless 
such assistant is invested with the special powers designated in sect. 2* Reg. III. 1821. 

Reg. I. 1822, sect 4. 

3759. The power vested in a magistrate by the above provisions of awarding labor 
during the original term of imprisonment, must be considered to extend equally to the further 

(а) This regulation contains thc rules for requiring recognizances and security for keeping tho peace ; and tho clause 
cited mentions incidentally tho abovo offence as one cognizable by the criminal courts : see para, 3830. 

(б) Under sect. 3, Reg. II. 1831, fetters cannot be adjudged in such cases, and tho prisoner nuist bo allowed tho 
option of commuting tho labor by the payment of a specified line: see para. 13CG. 


Punishment 
such cases. 


Corporal punish¬ 
ment. 

Affrays not to bo 
referred to assist¬ 
ant not vested with 
special powers. 


Sentence of labor 
iu such cases. 
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Limit of impri¬ 
sonment. 


period of imprisonment adjudged in default of payment of the fine imposed; subject, of 

* ®. para. i3G0. course, as regards both periods to the rule laid down in cl. 1, sect. 3, Reg. 11.1834.* 
Const. No. 972. 

3760. A magistrate is not competent, under the above provisions, to sentence a 
prisoner convicted of affray at once to two years’ imprisonment. The period in addition 
to one year is awardable only in default of payment of a certain fine. Const. No. 774. 

Security may be 3761. Reg. VIII. 1828 does not in any way interfere with the power vested in 
to^above sentence. 0 magistrates by Reg. IV. 1825 [to require security to keep the peace]. Under this con¬ 
struction a magistrate is competent to punish to the full extent of the power conveyed by 
the above provisions, and in addition to such sentence to require the prisoner to furnish 
security, or be imprisoned for a year in default: the whole term of imprisonment not exceed¬ 
ing three years, if the demand for security is not complied with. Const. No. 1290. 

if attended with 3762. Under the terms of sect. 3, Reg. I. 1822, an affray attended with slight wound- 
Skjht woun<hn& * j D g \[ es w ithin the competence of the magistrate. Const. No. 423. 

i n ,. tVT;; 0 f 3763. In supersession of Const. Nos. 623 and 628 (by which cases of affray attended 

Irrameiitof o h ffenoB wounding, if the wounds were inflicted by a sword, were ruled to be beyond the 

competence of a magistrate) it is declared that a magistrate is empowered, in such cases, 
to commit or punish, as he may judge most expedient, without regard to the instrument of 
offence, and with reference solely to the nature and extent of the injuries inflicted by the 
ac^ressors. C. O. No. 53 of vol. 3, para. 4. 

3764. Under orders of government, the magistrates are required to submit to the 
I ndic^ r factory > have commissioners of circuit, for their examination, every case of violent affray, attended with 
h( eu engaged. aggravating circumstances, in which the servants of an indigo factory have been engaged, 

whether the European at the head of the establishment has been included in the charge or 
not. The commissioner of circuit is to furnish with his annual report, in his capacity of 
superintendent of police, a specific statement of such cases. C. 0. No. 22 of vol. 2. 


L« immaterial. 


Caaee in which 
the servants of an 


3765. In all cases of affray, attended with homicide, severe wounding, or other aggra- 


to be com- 
ded 

r.vm- vat “g circumstance, the magistrate is to bring the offenders to trial before the sessions 

cir -’ court, committing them to prison, or enlarging them upon hail, as the circumstances of each 
case appear to require. Reg. I. 1822, sect. 5. 

Power of ses¬ 
sion judge. 

Minimum of sen¬ 
tence. 


3766. Whenever any person committed for trial to the sessions court, on a charge of 
all ray attended with homicide, is convicted by the law officer with the concurrence of the 
session judge of such offence, it is not competent to the session judge to sentence the person 
so convicted to a less term of imprisonment than five years from the date of such sentence, 
with or without labor. Reg. II. 1823, sect. 2. 

0i ' Whenever, with regard to any person or persons so convicted, the session judge 
triaiufbe referred! 18 °P^ n ^ on r hat the punishment above stated is more than adequate to the offence, he is to 
issue no sentence in the trial, but is to refer the case for the sentence of the nizamut adawlut, 
setting forth at large in his letter of reference the grounds on which he applies for a mitiga¬ 
tion, Reg, II. 1823, sect. 3. 


If such sentence 
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37G8. Nothing in this regulation [z. e. in the two preceding paragraphs] is to be con- um of 

struecl to alter the existing rules, by which a session judge is competent, in such cases, to 
pass a sentence of 7 years’ imprisonment with or without the addition of labor; or those by 
which, where he considers even that punishment to be inadequate to the offence, he is 
authorized to refer the trial for a still heavier punishment to the nizamut ada\vlut.fa) 

Reg. If. 1823, sect. 4. 

37G9. So much of Reg. II. 1823, or of any other regulation in force, as authorized Corporal punish - 
the courts of circuit to adjudge corporal punishment by stripes in cases of affray, was ment’inHeu^hore- 
rescinded by sect. 2, Reg. XII. 1825. And it is held by the nizamut adawlut that addi- judged! to be ad ’ 
tional imprisonment, in lieu of corporal punishment, cannot be awarded on conviction 
of offences not punishable by stripes before the passing of Reg. II. 1834. N. A. R. vol. 6, 
page 1. 


3770. The minimum of punishment in cases of affray attended with homicide, esta¬ 
blished by the above provisions, is to be considered to apply to such cases only, in which 
both parties arc found guilty of having had resort, by premeditation, to that mode of: 
adjusting their differences;—and is not to be deemed applicable to cases arising out of a 
sudden quarrel, in which no premeditated purpose of affray is established;—nor to assaults 
or other aggressions in which the assailed party is not shown, by their previous preparation, 
or in any other way, to have been ready and intent to meet their adversaries in the field of 
combat;—nor is it to be construed to apply to cases of affray attended with homicide, in 
which persons guarding and protecting crops, grain, or property, in a legal manner, are 
attacked by persons trespassing, or others, or w^ho, in legal and just defence of the property 
under their charge, resist aggression in self-defence. In all such cases the session judges, 
agreeing with the futwas of their law officers, are to pass such legal sentence as is suitable to 
the offence of the several parties, the same as if Reg. II. 1823 had no existence. Reg. ^ 
1828, sect. 2. 


Restriction of ap¬ 
plication of rnlo 

regarding minimum 
of punishment. 
It does not refer 

to unpremeditated 
cases, or to persons 
resisting aggres¬ 
sion on property 
under their charge. 


3771. With reference to the above rules, the nizamut adawlut direct, that, whenever 
in cases of affray attended with homicide a sentence of less than five years’ imprisonment 
is awarded, the session judge should invariably insert in his remarks on the trial that the 
affray was not premeditated on both sides. C. O. No. 178 of vol. 3. 

3772. The nizamut adawlut would not recognise the distinction made by the Maho- 
medan law between him who is prove ! to have struck the deceased in an affray, and those 
present aiding and abetting.(5) [But this dictum appears to he superseded in practice by 
subsequent decisions ; see paras. 3774 and 3775.] In this case all the prisoners were sen¬ 
tenced to five years’ imprisonment. N. A. R. vol. 1, page 299. 

3773. The prisoner, though there was no proof that he was actually present, 
was convicted of having instigated and directed an affray attended with homicide and 


J udgo to state 
in such case that 
the affray was un¬ 
premeditated. 


Precedents. 

M ah o moduli 
law. 

Affray with ho¬ 
micide : 


instigating but not 
present; 


(a) Tho latter part of this section was repealed by cl, 1, sect. <, Reg. XII. 1825; but, as that provision lifl'j boon 
superseded by beet. 6, Act XXXI. 1841, the rule given in tho text is still extant. 

(b) Any person taking part iu a riot, whether by word, sign, or gesture, or by wearing the badge of tho rioters, is 
himself a rioter; for in this case all are principals. Russdh 
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wounding; and was sentenced to imprisonment in banishment for life. N. A. R. vol. 1, 

page 8. > 

w ith homicide and ^774 A -ff ,, l i • 

w oimding; ^nray attended with homicide and wounding ; the prisoners, who inflicted the 

1( ^ s an( ^ were most active, were sentenced to 10 years’, the instigators and leaders to 
JT and 9 ^ le remaindcr t0 5 years’ imprisonment, all with labor and irons. N. A. E. 
™ • 2, page 370. Where it was proved that the one party were the instigators and had 
Ca J tile affra y b y oppressive conduct, they were sentenced for 14, 10, and 5 years, while 
f ie leaders on the other side were imprisoned for 4 years only. N. A. R. vol. 6, page 179. 
Where the ryots, the assailants, had been provoked by ill-usage, and had suffered Severely 
in the affray, they were sentenced, the principal leader to 2 years,’ and the others to 1 year’s 
imprisonment with fine in lieu of labor. N. A. E. vol. 6, page 220. 

With homicide; 3775. Affray with homicide; the prisoner who killed the deceased was sentenced to 

10 years, four others to 7 years,’ and one to 3 years’ imprisonment with labor and irons ; 
one prisoner, in consideration of his youth, was sentenced to the mitigated punishment of 
imprisonment for one year. N. A. R. vol. 2, page 381. Affray with homicide: sentence, 
imprisonment for 5 years. N. A. R. voL 3, page 221. Affray with homicide, under cir¬ 
cumstances of mitigation : sentence, imprisonment for 2 years. N. A. R. vol. 2, page 339. 
A if ray in which a havildar died from the effects of the blows, the affray having been 
produced by the misconduct of the sepoys : two youths who were present were sentenced 
to imprisonment for one year. N. A. R. vol. 2, page 492. A prisoner convicted of having 
been present, so as to encourage and support, though he did not take an active part in, an 
alVray with homicide, was sentenced to imprisonment for 2 years with labor and irons. 
Reports L . P. 1851, page 567. 


with wounding; 3776. Affray attended with wounding: the court adverting to the respectability of 

one of the ringleaders remitted imprisonment, and sentenced the parties to pay fines 
according to their respective degrees of guilt; viz. the ringleader on one side a fine of 300 
rupees, and his party a fine of 10 rupees each, or imprisonment for 3 months; the ringleader 
on the other side a fine of 10 rupees, and his party a fine of 5 rupees each, or imprisonment 
for one month. N. A. R. vol. 3, page 141. Affray attended with wounding; sentence, four 
of the principals to 5 years’ imprisonment, and five accessaries to 3 years’ imprisonment. 

A. R. yd. 3, page 273. 

wou' d diuc. aiilr abl # 3777. Affray attended with aggravating circumstances, the prisoners Laving made a 

tSafter imsiiSg! violent attack upon a village, rifled certain houses, slightly wounded several persons, and 
violently abducted others thereafter missing: sentence; the ringleader to 12 , the two prin¬ 
cipals to 10, and the others as inferior agents to 7 years’ imprisonment with labor in irons. 

N. A. R. vol 5, page 21. 

Jew was^hdd 3 '' 8 ' A V arty ^fended bis house against a wanton and unprovoked assault, during 
jiutjfiatiie. which two of the assaulting party were killed. Held that the homicide was justifiable on 

the part of those who acted on the defensive; and the aggressors were sentenced to 5 years’ 
imprisonment* N. A. Pw, vol. 5, page ] 5 . 
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3779. Affray with murder in resistance of civil process : the leaders were sentenced 
to imprisonment for life in Alipore jail; three most actively concerned to imprisonment for 
14 years, and the rest to imprisonment for 7 years, all with labor in irons. N. A. R. voL 2, 
page 387. Affray in resistance of civil process : sentence; the instigator to imprisonment 
for one year, and three others to imprisonment for 6 months. N. A. R. vol. l,page 302. 
Affray with homicide in resistance of civil process: sentence, one to imprisonment for 14 
years, and two others for 7 years. N. A. R. vol. 4, page 251. 

3780. The prisoners, convicts, convicted of riot and insurrection in jail, attended with 
severe wounding of the jail darogah, and causing the authority of the magistrate and the 
session judge to cease in the jail for six days, were sentenced, the leader to impiisonmenfc 
with labor and irons in transportation for life; and the others to imprisonment with labor 
and irons in banishment for 14 years. N. A. R. vol. 6, page 61. See other cases in paras. 
2732 et seq. 


In resistance of 
civil process, with, 
murder; 


unaggravated; 


with homicide; 


Riot and insur¬ 
rection in jail. 


SECTION VII. 

OF THE PREVENTION OF AFFRAYS REGARDING LAND, AND OF SUMMARY 
SUITS IN CASES OF FORCIBLE DISPOSSESSION. 


3781. With reference to the very general terms of Act IV. 1840, the nizamut 
adawlut hold that its applicability cannot be confined within the narrow circle of Reg. NV. of Act iV 
1824, which has been repealed, by the present law, by which it is evidently intended to 
empower the magistrates to enquire into disputes relating to the possession of lands, of 
which before the passing of that enactment they were not competent to take cognizance. 

This resolution was recorded in order to supersede various constructions of Reg. XY • *824, 
which restricted the interference of the magistrate to cases of dispossession oi dispute 
possession in which the proprietors of the land were engaged, declaring it inapplicable to 
cases in which ryots or under-tenants disputed the right of cultivation onlj. C. O. 

No. 124 of vol. 3. 


3782. The provisions of Act IV. 1840 are applicable to persons oi every class 
scription, whether British-born subjects or others. Act IV. 1840, preamble. 


Or de- 


British bora sub¬ 
ject , as weU iis 
others amenable. 


3783. Whenever a magistrate is certified, that a dispute likely to induce a breach of t ; trato h°» 
the peace exists concerning any land, promises, water, fisheries. Crops or other produce of io/wtifiodV a 
laud, within the limits of his jurisdiction, he is to record a proceeding stating the grounds lamuxe.'jikliy*":'. 

of his being so certified, and is to call on all parties concerned in such dispute (whether the pea™. 

proprietors, dependent talookdars, farmers, under-farmers, ryots, or other persons) to attend 

his court in person, or by agent, within a reasonable time, aud to give in a written statement 

of their respective claims as respects the fact of actual possession of the subject ot dispute. Tha par() , v!lJ 

And the magistrate is, without reference to the merits of the claims oi any party to a va " ai f’°— L -- 
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mentofo^dispute P oss ^ ss ^n 5 to proceed to inquire what party was in possession of the subject of dis¬ 

sension?^ U IHjS " P u ^ e w - ien the dispute arose ; and, after satisfying himself upon that point, is to record a 
proceeding declaring the party whom he decides to have been in such possession to be en¬ 
titled to retain possession, until ousted by due course of law, and forbidding all disturbance 
of possession until such timo: and if necessary the magistrate is to put such party into pos¬ 
session, and to maintain him in possession, until the rights of the parties disputing be deter¬ 
mined by a competent court. Act IV. 1840, sect. 2. 


Meaning of the 


term “ certified. 57 


3784. In a case where a person complained, not of a completed forcible dispossession, 
which would have brought the case under section 4, but of an interference, and probable 
other encroachments, which were likely to lead to a breach of the peace, and the police were 
directed to make enquiries, their report was held to be quite a sufficient ground for the magis¬ 
trate to be “ certified” of the dispute, so as to authorize his proceeding under section 2. Any 
thing by which a magistrate can be certified is enough. Letter of N. A. to Judge of 
Jessore, No. 357, April 8, 1853. 


Subject, of dis¬ 
pute to be attached 
if satisfactory proof 
of possession is 
not adduced. 


3785. If tho magistrate, in the cases mentioned in the preceding section, is unable to 
satisfy himself as to what party was in possession of the subject of dispute when the dispute 
arose, he may attach the subject of dispute until the rights of the parties he determined by 
a competent court, giving the collector information of the attachment ; and, if the subject 
of dispute be land, the provisions of Reg. V. 1827 regarding attachment by order of a civil 
courtfa^) are to apply to attachments by order of a magistrate made under this section. 
Act IV. 1840, sect. 3. 


i, ufSSS 3786 - 4 magistrate is not authorized to attach lands (paying revenue to government 

landing decision of or under-tenures) pending the decision of such case, or to call on the collector to attach 
lands according to Reg. V. 1827, before he has come to a decision in the case Const 
No. 1347. 


hSKft 3787 ‘ The autborH y gben by section 3 is restricted to the class of cases mentioned 
insectlon2 * Orders of attachment cannot issue in cases of complaint under section 4. A 
Mu.vv .ho privuL complaint of dispossession under section 4, if not proved, must be dismissed, the defendant 
being left in possession, and the plaintiff referred to the civil court. Letter of N. A. to 
Judge of Patna, No. 5GG, May 25, 1849 in C. O. Board of Revenue L. P No 15 
May 30, 1851. 


to proceed on ro- 3(88. 11 any party complains to a magistrate that ho has been without authority of 

that couipiujirnur, v W forcibly dispossessed of any land, premises, water, fisheries, crops or other produce of 
hab bteu forew v -uid, within the jurisdiction of such magistrate, whether the same were possessed by such 


. e a precept ° f ^ in cftses * ^h° cowrt wishing to attach landed properly i s to 

!♦ iiiRont afid°to ° C< U - PCt ° r revenuo of tho district wherein the land is situated, directing him to hold it ia 

0 ° a persoa for the due care and management of tho estate un i* r good and adequate securitv 

for the faithful discharge of tl 10 tru%t, in a sum proportionate to the extent thereof. Person, having an 

property may appeal to theb bird of revenue against tho person selected as manager by the collector. IT* 1 / 

mentioned is to «late *ecdfc,H y the property to be included in the attachment; uud the attachment is 

without a further precept irorn the court to that effect. withdrawn 
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party as proprietor, dependent talookdar, farmer, under-farmer, ryot, or otherwise, the nia- dispossessed with- 

J * A . . . . , out authority of 

gistrate is to require the party or parties complained against, and any other parties concern-3 law. 

ed, to appear and make defence in person or by agent within a reasonable time ; and if 

after the examination of the necessary witnesses and documents, the complaint appears to 

him to be substantiated, he i 3 to record a proceeding ordering the party complaining to bo 

put again into possession of the subject of dispute, and maintained in possession until the 
right to possession be determined by a competent court ; provided that no such order is to complaint must 

be passed, unless the party complaining of having been so dispossessed prefers his claim Wltbm 

within one month from the time of such dispossession. Act IV. 1840, sect 4. 

3789. It has been held by the majority of the two courts that a complainant under Complainant can- 
sect. 4, Act IV. 1840 cannot be sworn. N. A. R. vol. 6, page 93. 

3790. Absolute proof of'actual “ forcible” dispossesion is an indispensable condition 

to the restoration of the party complaining to possession ; the mere assertion of an appre- foreiw^ 

hension, that a breach of the peace will ensue, and that dispossession will follow, is insuffi ^ 

cient, under the terms of sect. 4 of the Act, to legalize the reception and investigation of 

such complaints, it being obviously the intention of the law, that the complaint of ha\ ing 

been “ without authority of law forcibly dispossessed” of the disputed property shall be 

substantiated (( by the examination of the necessary witnesses and documents, 01 > 111 

other words, by the adduction of direct evidence, before any order can legally issue for the 

re-instatement of the party complaining in possession of the subject of dispute. The se\eral 

criminal authorities, competent to try and determine suits under Act IV. 1840, are to be 

careful to observe the legal obligation above recited; and to remember that, in complaints of 

the nature adverted to, the only point to be established by the complainant is the fact of 

forcible dispossession. In like manner, the only point to be tried on revision of the case in an(1 rhl - s the only 

appeal, is whether such forcible dispossession has been established or not; and any endeavour Jposses- 

to ascertain and record “ the right to possession” is not only irrelevant, but constitutes in fact 

an illegal and undue arrogation of authority on the part of the deciding officer : evidence of m^trat©, or m 

forcible dispossession carries with it, as a matter of course, proof of antecedent possession, the 

maintenance of which without reference to right is the object of the law, and the utmost limit 

of authority conferred by the Act under consideration. Session judges are desired to enforce 

a strict adherence to the foregoing principles in the decision of such cases, and to correct any 

departure therefrom which falls under their observation. C. O. No. 200 of \ol. 3, If, jo 


3791. If neither of the parties in a suit [brought into the magistrate's court under if neither p . lr * v 

either sect. 2 or sect. 4] will appear and produce their evidence and proofs, the magistrate Soundproofs f 

should strike the case off the file, taking such measures as appear necessary to prevent a 

breach of the peace, extending even to the attachment of the property in dispute if deemed 

necessary to secure such prevention. Should only one of the parties after due notice attend or if only one par.. 

and produce his proofs, the case should be tried exparte. Const. No. 1029. 

3792. The party wrongfully dispossessed is to be restored to the possession of the land shading crop* 
with the crop upon it, although the latter has been sown by the wrongful diSpossessor. Zd‘ 80 *“ k 0,8 
Const. No. 378. 
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cuUkaiJcUhcc^p 3793. A, a ryot, asserting himself to be under engagements to B, an indigo planter,- 
sesion g ° aVd P not com I^ a * ns P* another planter who states that he made advances to A, is about forcibly 
Ivhonfhe^has^re^ *° cut cro P‘ ^ afc A being in possession may deliver the disputed plant to either 

ctived advances. B or C, and that the magistrate, under Act IV. 1840, may prohibit C from attempting to 
take forcible possession; C having his remedy in the civil court under Reg. VI. 1813 and 
Act X. 1836. Const No. 1359. 


Possession is re¬ 
tained during ab- 


3794. The plaintiff having locked up his house at Jaunpore previous to his departure 
the C °duor of^tho ^ or ® enares > his possession must be held to have continued during his absence; and the 
violent entry by the defendant, effected by forcibly opening a lock, must be considered to 
constitute a case of forcible dispossession.^) Const. No. 434. 

It was held that a magistrate had clearly exceeded his powers in awarding 


3795. 


Right of posses¬ 
sion of purchaser 

Z'uTlt P ossession to th© purchaser of mortgaged property to the exclusion of the mortgagee, on 
morttrugoe in po^- the plea that the mortgage had been redeemed, although the purchaser up to the date of 

session. 

the dispute had never been in possession. Const. No. 393. 

Mortgagee re- 3796. In a dispute between a proprietor and a mortgagee of an orchard, the magis- 

tained in possession . r . 11 . ... . 

against the proprie- trate, considering the possession of the latter to have been satisfactorily established, directed 

tor, till formally _ . _ .... . mt . . . 

dispossessed by ci- him to be maintained in possession, lhe session judge, on appeal, reversed his decision, 
and directed the magistrate to maintain the proprietor in possession and to refer the mort¬ 
gagee to the civil court. The nizamut adawlut held that the course adopted by the magis¬ 
trate for the maintenance of the mortgagee in possession, till formally dispossessed by the 
usual process laid down in the regulations, was right. Const. No. 1366. 

Dhvmtos between. 3797. Claims to the money rents of a fractional portion of a joint undivided estate 

. ° 

iimalic estate can- cannot be heard under Act IV. 1840. Such claims can arise only among co-sharers, or the 
representatives of co-sliarers; but when there is a dispute about a distinct and defined por¬ 
tion of land , whether between the co-sharers in a village, or between the proprietors of ad- 
lands cannot joining villages, and as a consequence to the right of management and collection as regards 
^ ^ jurisdiction, such land, complaints for dispossession may of course be brought under the Act cited. When 
the lands, to which the dispute relates, can be defined and specified, there is jurisdiction 
under the Act, but not otherwise. Letter of N. A. August 24, 1849 in C. O. Board 
of Revenue L . P. No. 15, May 30, 1851. Letter of N. A. to Judge of 24-Pergunnahs, 
No. 470, April 7, 1852. 

tra^°Tap r intoIh*ro 3798. In a dispute for the possession of moveable property, the magistrate is compe- 
£J2StJ?J£ telt interfere > with a view to restitution, only when it has been acquired under circum- 
abie property. stances, which would authorize the laying of a direct criminal charge, such as theft, or fraud, 

or criminal trespass, or the like. If there is no proof of any such violence, or such other 
illegal act in the acquisition, and the person, with whom it is discovered, has detained it on 
the plea of some claim or lien on the property, the matter is then one of civil and not crimi¬ 
nal cognizance. Const, No. 1349. C. O. No. 64 of vol. 4. 


(.7) This construction (of Keg. x V, 1824) held that the plaintiff’s absence was a sufficient cause for the delay in bringing 
the suit; but Act IV. 1840 provides that no suit is to be admitted after tho expiration of ono month from the time of dispos¬ 
session ; and therefore there 'uo be no rufnciout cause for delay beyond that period. 
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3799. A magistrate is competent to determine boundary disputes under these provi- pu^ma^SedefJr 
sions; but lie is of course merely to define the boundary of the land, which was in the mined . u “ d ? r thes* 
possession of the party ousted before the dispute arose, leaving the question of rio-fit to be 
determined by the civil court. Const. No. 724. 

3800. Magistrates are prohibited from taking cognizance under Act IV. 1840 of but not in the West- 
boundary disputes of the nature for which provision is here made [i. e. boundaries fixed and where thefomndal 
marked out in the Western provinces by the revenue authorities, who are likewise required to SarkedoTt b y b the 
settle all disputes regarding them]. But whenever the magistrate lus reason to apprehend tieZ™* authori ~ 
any breach of the peace in consequence of a disputed boundary, he is to certify the circum¬ 
stances to the collector of revenue, who is bound immediately to mark off the boundary, and 

to uphold the possession of the parties according to the demarcation. Act 1.1847, sect. 6. W.P. 


3801. If, in cases instituted under this Act, the subject of dispute be newly formed 
land, whereof it appears to the magistrate that no party lias ever had possession, the magis¬ 
trate is to award possession to the party to whom the right of possession belongs according to 
law or custom,(a) and is to maintain that party in possession, until the right to possession be 
determined by a competent court. Act IV. 1840, sect. 5. 


(a) The following arc the only rules for the guidance of the courts in disposing of claims to new 
alluvial formations:— 

Whenever any clear and definite usage of shikast-paiwast , respecting the disjunction and junction of Ul t s " 

land by the encroachment or recess of a river, may have been immemorially established for determining alluvial lands to be 

decided by iuinie- 

the rights of the proprietors of two or more contiguous estates^livided by a river (such as that the mam nu)rial au(1 f i c fi n ito 
channel of the river dividing the estates shall be the constant boundary between them, whatever changes usnere,re¬ 
cognized and esta¬ 
blished ; 


may take place in the course of the river, by encroachment on one side, and accession on the other), the 
usage so established shall govern the decision of all claims and disputes relative to alluvial land, between 
the parties whose estates may be liable to such usage. Keg. XI. 1825, sect. 2. 

Where there may be no local usage, of the nature referred to in the preceding section, the general ] ^ c ^J re lls3 ” a 
rules, declared in the following section, shall be applied to the determination of all claims and <h‘spuks, n,-* r.-i ibh.-lied, by 
relative to lands gained by alluvion or by dereliction cither of a river or the sea. Keg. Ai- 

When land may be gained by gradual accession, whether from the recess of a river or oi toe Land gained by 
sea, it shall be considered an increment to the tenure of the person to whose land or estate it is thus ^ om tll0 
annexed, whether such land or estate be held immediately from government by a suumendar or other a vr. cvo;- tho sea, 
superior landholder, or as a subordinate tenure by any description of under-tenant whacker, provided increment to^tho 
that the increment of land thus obtained shall not entitle the person in possession of the estate or tenure, 
to which the land may be annexed, to a right of property or permanent intercut therein bejond that pos- it may be amoved, 
sessed by him in the estate or tenure to which the land may be annexed, and shall not in any case be 
understood to exempt the holder of it from the payment to gov ernment of any assessment for the public 

revenue, to which it may be liable under the provisions of Regulation IT. ]S1.\ or ot any other regula¬ 
tion in force : nor, if anuexed to a subordinate tenure held under a superior land-holder, shall the under¬ 
tenant, whether a khoodkast ryot holding a maurusi istimrari tenure at a fixed rate of rent per beegab, 

or any other description of under-tenant liable by his engagements* or by established usage, to an increase 
of rent for the land annexed to hie tenure by alluvion, be considered exempt from the paymqpfc of any 
increase of rent to w’hieli he may be justly liable. Keg. XI. 182o, Beet. 4, cl. 1. 

Tho above rule shall not be considered applicable to cases in which a river, by a sudden Lands separnt- 
chaDge of its course, may break through and intersect an estate, without any gradual encroachment, or may cl! U ngo * the 
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iD^i?ght G of r ^fe T cf 3802. If a dispute arises concerning the right of uso of any land or water, the 
by Y tbe d pubUc^ at or ma S^ strate » within whose jurisdiction the subject of dispute lies, may enquire into the matter; 
d^ses^peraoi^! an ^* ^ ^ a PP ears *° him that the subject of dispute was open to the use of the public, or of 
any person, or of any class of persons, the said magistrate may order that possession thereof 
shall not be taken or retained by any party to the exclusion of the public, or of such 
person, or of such class of persons, as the case may be, until the party claiming such 
possession obtains the decision of a competent court adjudging him to be entitled to such 
exclusive possession. Provided that the magistrate is not to pass any such order as afore¬ 
said, if the matter be such that the right of use is capable of being exercised at all times of 
the year, unless that right has been ordinarily exercised within three months from the date 
of the institution of the inquiry; or, in cases where the right of use exists at particular 
seasons, unless such right has been exercised without discontinuance before the dispossession 
of which complaint is made. Act IY. 1840, sect. 6. 


if a bund con- 3803. If a person should construct a bund on his own land, which proves injurious to 
olThi^ow^iaDd 90 ^ the property of another, the case would come more properly within the jurisdiction of the 
property of another! civil than of the criminal courts ; but cases may arise in which the immediate interference 
of the magistrate would be necessary and proper to prevent either a breach of the peace or 
any serious injury to the property of the complainant. Const. No. 1091. 


Opposition to, op 3804. Any person opposing by force the execution of an order fo r possession or use 
orders^of °magi gi ven under this Act, or refusing obedience thereto, or knowingly contravening the same, 
th?I A P ct! 5ed Undef as as remains in legal force, is, together with all persons aiding and abetting, liable 
on conviction before a magistrate to be sentenced to simple imprisonment for a term not 


conrao of a river, 
being clearly re¬ 
cognized, remain 
the property of the 
original owner. 

Island chars 
thrown up in a 
nnviifchle river 
Thu cLi-Aunel be¬ 
tween Uie island 
and the Hhnre not 
being fordable) be¬ 
long to government; 
but if fordable, to 
others. 

j n small and 
ghallow rivers, 
how to bo deter¬ 
mined. 


All other ca*cs 
to be determined by 
usage or equity. 


by the violence of its stream separate a considerable piece of land from one estate, and join it to another 
estate, without destroying the identity and preventing the recognition of the land so removed. In such 
cases the land, on being clearly recognized, shall remain the property of its original owner. Re* XI 
1825, sect. 4, cl. 2. 

When a chur or island may be thrown up in a large and navigable river (the bed of which 
is not the property of an individual), or in the sea, and the channel of the river, or sea, between such 
island and the shore may not- be fordable, it shall, according to established usage, be at the disposal of 
government.—But, if the channel between such island and the shore be fordable at any season of the 
1 it shall be considered an accession to the land tenure or tenures of the person or persons, whose estate 
or estates may be most contiguous to it, subject to the several provisions, specified in the first clause of this 
section, with respect to increment of land by gradual accession. Reg. XI. 1825, sect. 4, cl. 3. See Act IX 1847. 

Iu small and shallow rivers, the beds of which with the julkur right of fishery may have been 
heretofore recognized as the property of individuals, any sand bank or ohur that may be thrown up, shall, 
aB hitherto, belong to the proprietor of the. bed of the river, subject to the provisions stated in the first 
clause of the present section. Reg. XI. 1825, sect. 4, cl. 4. 

In all other cases, viz . in all cases of claims and disputes respecting land gained by alluvion, 
or by depiction of a river, of the sea, which are not specifically provided for by the rules contained in 
this regulation, the courts of justice, in deciding upon such claims and disputes shall be guided by the 
best evidence they may be able to obtain of established local usuge, if there be any applicable to the 
case, or, if not, by general principles of equity and justice. Beg. XI. 1825, sect. 4, cl. 5, 
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Exceeding 6 months, or to fine not exceeding 200 rupees, commutable if not paid to a 
period of simple imprisonment not exceeding 6 months, or to both imprisonment and fine 
as aforesaid. Act IV. 1840, sect. 7. 


3805. Where a European British subject had been guilty of the offence described 
in sect. 7, Act IV. 1840, by retaining possession of a house awarded to another party, and 
refusing to admit 'the constable who first served him with a summons, and then held a war¬ 
rant for his apprehension,—the advocate general was of opinion that in all cases of war¬ 
rants of arrest of a party convicted by a magistrate or justice of the peace of any offence 
under the Act in question (or indeed under any Act giving similar power) the variant may 
be executed (if necessary) by the breaking of a door or of the house in which the offender 
may be, after demand of admittance accompanied by production of the warrant and refusal 
to admit or open. The remedy is two fold, for the officer may not only break the dooi in 
execution as aforesaid of the warrant for the arrest of the convicted offender; but, if he 
hold also the magistrate’s order to put the ousted party again into possession, he may, after 
demand and refusal of admittance, with production of his order as above, break open the 
door in execution of that order; and, once within the house, may arrest the offender unuei 
the other warrant. Opinion of Advocate General, May 31, 1853.—From this it woul ap 
pear that the case must be tried ezparte , if the defendant fails to appear on summons, an t mt 
the warrant must issue after conviction ; and that in such case it is necessaiy to pro^ 
due service of the summons and the failure to appear on the date specified therein, by tue 
deposition of the officer employed to serve it. 


3806. A magistrate is competent, upon reason shown, to require security from a pai ty 
in a case under Act IV. 1840 not to disturb the peace in attempting to recover possession 
awarded in favor of his opponent; and in such case the provisions of Act V. 1S4S are ap¬ 
plicable as to the period for which he can demand security. But it cannot often be neces¬ 
sary to call for security, even upon any sufficient ground of presumption that the pary ^ 
will disregard the magistrate’s orders under the Act, for section 7 of that a ^ ^ 
punishment in the event of disobedience of it. Letter of N. A. to Judge of Til , 


October 5, 1849. 

3807. In passing an order under these provisions, the magistrate neec ao c ^ 

by a previous decision of the collector, unless such collector wasfit t 1C tmieuia^, in 
settlement, or was acting under the powers vested in collectors b> sect. 16, Reg. 
Zu m 2 Xlct. 2, Reg. IV 1828 ; . hid, latter provision suspends the powers of a 
. , \ interfere in such disputes in regard to all mabals pending settlement, the 

time of settlement being defined to commence from the date on which the settlement officer 
issues orders for adjusting the boundaries, for measuring any of the lands, or for making a 
census of the inhabitants of any village or portion of a village belonging to such mahal (of 
which intimation is to he given to the magistrate withm whose division the village is situat¬ 
ed), and to close with the day on which he is informed that the settlement as made ana 
revised by him lias been finally confirmed; and all police officers are required to give imme¬ 
diate and efficient support to the revenue officers iu the execution of their duties,-In sqcli 


Proceedings if 
European British 
subject refuses to 
yield possession. 


Security to keep 
the peace way be 
also roquired; bm 
it is rarely neces¬ 
sary. 


Orders of magis¬ 
trate are notatfeer- 
ed by decisions of 
revenue authorities 
c xcept pouding sot- 
tknient, 


MlNisr^ 
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iu which cases such 
disputes are to be 
refcrrcdto the re¬ 
venue authorities. 


Cases occurring 
ia khas mahals. 


Thabkust papers 
to be examined by 
magistrate in 
boundary disputes. 


Objection of a 
third party to exe¬ 
cution of decreo 
may be received. 


JuUge may take* 
no the appeal of 
a third pnr’y. 


cases, t le previous summary decisions passed by magistrates may be revised, altered, or 
reversed by collectors, or other officers exercising the powers vested in them by this regu- 
atioL, intimation of such revision, alteration, or reversal, being invariably given to the 
magistrate, and the parties in whose favor judgment is passed by the collector, or other 
<ei abo\ c-men ioned, are to be maintained in possession, until the decision is altered 
or reversed by a superior board or by a competent superior court. By cl. 2 sect. 34, 
Reg. VII. 1822, the magistrate is required to certify all cases of such disputes, in lands 
pending the settlement, to the revenue authorities, who are to investigate and determine the 
ease, transmitting to the magistrate in cases of forcible dispossession, or forcible disturbance 
of possession, copies of their, first proceeding in the case and of the roobakaree containing the 
final award. Const. No. 445. See also supplementary index to the constructions. 

3808. Cases ot dispossession, which occur in estates held khas on' account of govern¬ 
ment, should be disposed of by the revenue authorities under cl. 4, sect. 14 ,-Reg! VII. 1822, 
and cl. 2, sect. 2, Keg. IX, 1825. Letter of N. A. No. 1356,. September 8, 1843. 

3809. But it seems doubtful how far this rule is still held in cases instituted before the 
magistrate; for, in reply to a suggestion of the board of revenue that all boundary disputes in 
peigunnahs demarcated and under demarcation should be transferred to the superintendent 
of survey, the nizamut adawlut observed that cl. 2, sect. 34, Regulation VII. '8^2 has been 
virtually superseded by Act IV. 1840, in which the language of the law is imperative, that 
cases under the Act shall be decided by the magistrate; and therefore declined to comply 
with it. But they issued an injunction to magistrates in cases of boundary disputes, in per- 

0t Which 1 thc profcssiona l surve y lias been completed, to send for and inspect the 
thakbust papers and survey maps before coming to a decision. Letter of N. A. to Board of 
Revenue, No. 564, June 26, 1851. C. O. No.'61 of vol. 4. L. P. 

3810. A third party petitioned a magistrate against the execution of a decree nasserl 
eiparte, on the ground that it bad been obtained by collneion, and that ho bad 

been m posse,,ton of the land, which formed the subject of thi, suit. The nkamnt adKl” 

, that 1 the “ aglstratc dld r, s ht in receiving such objection to the execution of the 
decree and m disposing of them. Letter of N. A. to Judge of 24-Pergunnahs, No. 1097 
August 13, 1852. * 

\J11. So, where a pei^on, not a party to the suit, petitioned the magistrate against the 
xecution of his decree on the ground that the water-course, which had formed the subject of 
^pu •.did not belong to either of the contending parties but to himself; and the magis- 
r 'Ul US t0 entertain objection on the ground that lie could not review his judgment; 
the a 1 ^^ oner appealed from this order long after the expiry of the month allowed for 

PP<^ iroin the decree, and the judge reversed the order in appeal, and directed the 

JZSttT!* "■*» - *• 1-M wa .ha, .he judye 

" c ?Az pr T: r L r ot K A - 10 *ir ° f 

b o, lho2. oemAle .—A magistrate can review his own iudmnent on 

:he P etltl0n a th,rd P^rty; or, rather, the right of action of C is not burred by “a former 
suit between A and 13 for the same land* 
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3812. A summary decision passed in a criminal court, affecting civil rights, should be vp ° c ,^ isi0 “ nti | o * c ; 
upheld, until it is set aside by the judgment in a regular suit, even though the law under h Y a regular 
which it was passed has been subsequently altered. Const Nos. 639 and 937. 

3813. Lists of exhibits filed in cases under Act IV. 1840, should be on plain paper. Lists of exhibits. 

C. O. No. 7, August 25, 1854. L. P. 

3814. All orders passed under this Act are appealable in the usual manner under Appeals lie as m 

1 , p ^ other cases, 

the regulations and laws, that are or may be in force relating to appeals trom tfie orders 

of magistrates or other officers exercising the powers of magistrates. Act l \. 1840, 

sect. 8. 

3815. The session judge is competent to use his discretion in suspending at an} time ^s c ^on judge 

the execution of the magistrate’s final order, pending the decision of the ca^e in appeal, ^tjon o 
Const No. 1157. 

3S1G. The application of a session judge to be allowed to review his judgment in an jn<^ 

appeal under Act IV. 1840, was refused by the nizamut adawlut, on the ground that judgment, 
under sect. 6, Act XXIV. 1837, and sects. 2 find 3, Act XXXI. 1841, the order of tho 
judge in such cases is final, and that Act IV. 1840 leaves no room for review, Sevestrt 
Reports , vol. 2, page 155. 

3817. The nizamut adawlut cannot interfere with the order of any subordinate cri- 
minal court regarding possession of land, as their authority is confined to criminal trials by 10 such CQftc> 

the terms and spirit of Act NXXI. 1841. Reports L . P. 1852, part 1, page 679. 


3818. The decision of the session judge in appeal from the order of a subordinate flower cuur;^ 

criminal court in any judicial proceeding other than a criminal trial, is not open to revi- 

sion by the nizamut adawlut; and in regard to such cases that court possesses no juris- lor,r >- 
diction .The provisions of sect. 6, Act XXIV. 1857 are specific and imperative ; and bar 
the interposition of the court: and sections 2 and 3, Act XXXI. 1841 are clearly declara¬ 
tory of the finality of the session judge’s orders in all judicial proceedings other than ciirni- 
nal trials. Such being the case, the court cannot assume to itself jurisdiction on the ground 
that the orders passed by a session judge are unwarranted or irregular. Sections 2 and 4, 

Act IV. 1840 declare in distinct and positive terms, that the possession confirmed, or given, 
under the orders of the magistrate, is to be maintained until the right of the parties disput¬ 
ing be determined by a competent court, subject only to one appeal to the session judge 
under section 8 of the Act: no review or further proceeding of any kind whatever is men¬ 
tioned or contemplated by the Act. Reports L . P. 1851. page 145c>. 

3819. In cases instituted under this Act, the magistrate is authorized, with the consent Case mnjr bo re. 

of all the parties, to refer the matter in dispute, so far as it is cognizable under this Apt, to tion with the con- 
an arbitrator or arbitrators for decision, whose award is to be executed as if it were the 1 

award of such magistrate. Act IV. 1340, sect. 9. 


3820. The simplest form for a magistrate to use in notifying a wish to have the services Form in notify - 
of uny party as an arbitrator, is to send a copy of the roobakaree recording consent to arbi- tharhris requests 


to arbi irate. 


( 
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Le gal right of at¬ 
tachment or seizure 
not affected by 
these provisions. 

Superintendent of 
police may direct 
enquiry. 


Civil court can¬ 
not interfere until 
decision of regular 
suit. 


Assistants with 
special powers may 
decide such cases 
referred to them. 


Cases of doubtful 
j 'Jurisdiction. 


Limitation of ex. 
tension of Act. 


tration with these words, or a translation of them, written below it:—copy of the above 

proceeding -orwarded to —-for his information. The attendance of-. 

is requested at the office of the magistrate on the th day of-Or cc he is requested 

to signify his acceptance of the office of arbitrator by returning this copy with a note stating 
such acceptance entered on it to the magistrate’s office. Date”. This copy of the proceeding 
should be authenticated by the magistrate’s official seal and signature. C. O. No. 87 of 
vol. 4. L. P. 

3821. Nothing in this Act contained is to affect the legal exercise of any right of 
attachment or seizure vested by law in any parties. Act IV. 1840, sect. 10. 

3822. A superintendent of police may order a magistrate to take up a case of disputed 
possession, although the latter does not deem that measure necessary for the preservation of 
the peace. Const. No. 886. 

3823. A civil court cannot stay the execution of an award under Act IV. 1840, 
pending the decision of a suit instituted to reverse it. Summary Reports S. D. A. April 26, 
1847. L, P. 

3824. Assistant magistrates and deputy magistrates vested with special powers are 
competent to decide cases under the provisions of Act IV. 1840, when such cases are refer¬ 
red to them by the magistrates to whom they are subordinate; and such assistants are to 
deal with such cases in the same way as magistrates are competent to deal with them under 
the said Act Provided always that the magistrates may at all times recall from such 
assistants any depending cases which have been referred to them under this Act, and which, 
lor the more speedy administration of justice, or for any other reason, the magistrates deem 
it proper to determine themselves in the first instance. Act XXVII. 1845, sects. 1, and 2. 
Act X. 1854, sect 2. 

3825. In a case of disputed possession, the plaintiff asserted that the lands were 
situated in Purneah, the defendant that they were in Bhaugulpore. The magistrate of 
Purneah was informed that he should proceed with the investigation; and, if it should appear 
that the lands were in Bhaugulpore, he should refer the parties to the magistrate of that 
district, and certify to that officer the proceedings held by him in the case. Const. 
No. 594. 

3826. This Act does not extend to any place beyond the limits of the presidency of 
Fort William in Bengal, or to the settlements of Prince of Wales’ Island, Singapore, or 
Malacca, or to any place situated within the local limits of the jurisdiction of Her Majesty’s 
supicme court at Calcutta. Act IV. 1840, sect. 11. 
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CHAPTER III. 

OF OFFENCES AGAINST THE PERSON 


SECTION I. 

OF ABUSE. 

3827. Abusive language and calumny are noted in sect. 8, Reg. IX. 1793 (Ced. Prov . 
sect. 8, Reg. VI. 1803)* among the petty offences 4 declared to be within the competence 
of the primary powers of magisterial officers. By cL 1, sect. 12, Reg. XX. 18171 P°“ ce 
officers are not to take cognizance of such cases; and all investigations for the purpose of 
ascertaining the truth or falsehood of such charges are invariably to be conducted b) the 
magistrate in person or his assistant, under sect. 6, Reg. VII. 18114 The books contain no 
further provisions respecting such cases; but slander of whoredom is one of the five offences 
for which specific penalties have been prescribed in the koran, and it is therefore necessary 
to record shortly the provisions of the Mahomedan law regarding it. 

3828. This crime is defined to bo, the false imputation of whoredom against a married 
man or woman, who is free, sane, adult, of the Mahomedan faith, and of chaste repute, u e . 
free from any suspicion of adultery. The reason for requiring chastity in the accused is, 
“ because no scandal attaches to any other persons than those who are of cflhste repine, 
and the accuser of an unchaste person moreover speaks truly.” Equivocal expressions aie 
construed according to the apparent intention of the speaker ; and in a case of mutual 
recrimination, both parties incur the punishment of slander. But no penalty is due for 
imputing whoredom to a person who has actually committed the offence, whether in the 
particular instancestated, or in any other; provided ,the fact be established, either by the 
positive testimony of four competent witnesses; or by the voluntary acknowledgment of 
the party accused ; or by the evidence of two men, or one man and two women, in proof of 
a confession of the fact. It is necessary that the slandered person if living, or if dead that 
the person whose lineage is affected by the imputation, should prosecute the charge aud 
demand the stated punishment, because in this case the right of the individual is blended 
with the public right; and if the sentence is required by such prosecutor, the offence, being 
legally proved, the magistrate is bound to order the infliction of the penalty. Tho free 
confession of the accused, or the evidence of two credible male witnesses, is required to 
prove the accusation; and a confession once made cannot be retracted. Tho prescribed 
punishment is eighty stripes for a free person, and forty for a slave: and the testimony of 

4 1 , 8 z 
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a person, who has once suffered this punishment for slander, is for ever afterwards inad¬ 
missible. The slanderer of a deceased person may be prosecuted, if it can be shown that 
the slander affects the living; and the lapse of time is no bar to the prosecution. It is 
commendable to relinquish the prosecution of a charge of this nature; and the magistrate is 
authorized to advise the complainant to renounce liis claim, at any time before the charge is 
established. A single punishment for slander, as for whoredom and wine-drinking, includes 
all past offences, the design not being private satisfaction, but on a principle of public justice 
to deter people by au example from the perpetration of such offences; but if a person is 
guilty of any two, or of all three, of those offences, a separate punishment is to be inflicted 
for each, (a) 

3829. Calumny against a public officer with respect to his public conduct as a judge, is 
a very heinous offence, and is punishable both according to Mahomedan law and to the 
regulations. Reports Z. P. 1855, part 2, page 442. 


SECTION II. 


OF PENAL RECOGNIZANCES AND SECURITY TO KEEP THE PEACE. 


Persons comic- 3830. Whenever a person charged with a serious affray, assault, or other violent 
nw pcaco^or% an breach of the peace, or with causing, aiding, or abetting the same, or with assembling 
armed men, or taking other unlawful measures, with the evident intention of committing 
Sart^passSg the the same, is convicted of such charge before any criminal court by which the offence is 
rnucba^a ’witlfor cognizable; and the court, by which a final sentence or order in the case is passed, is of 
without security, to OD j n j on that it is lust and necessary to require a mucbalka, or penal recognizance for 

keep the peace for r ° ° 

we^paS^d'by keeping the peace, with or without security, for the same purpose, from the person so 
!)* magistrate, or con victed ; is competent to the court, passing the final sentence or order, in such cases to 

years if passed 1 ^ 

jadp^or if t direct that the person so convicted be required to execute a muchalka, or formal engage¬ 
ment, in a sum proportionate to the party’s condition in life, and the circumstances of the 
cac_, for keeping the peace during such period as it appears proper to fix in each instance ; 
not exceeding one year from the time of the prisoner’s discharge, if the sentence or order 
is passed by a magistrate, joint magistrate, or other officer exercising the functions of a 
magistrate; or three years, if the sentence or final order is passed by a sessions court, or the 
court of nizamut adawlut. Iieg. IV. 1825, sect. 2, cl. 1. 

ia j n case3 0 f an aggravated nature, wherein it appears necessary to require 

i*ify may security tor keeping the peace in addition to the muchalka of the party, it is also compe- 

iijjfto give security tent to the court passing the final sentence or order to direct the same; and to fix the 
corn*lpomiiug d pe- aHiount of the tecurity-bond (which should never be excessive, and should in all cases be 
such as it would be proper to enforce in the event o( a breach of the engagement) to be exe¬ 
cuted by the surety or sureties; with a provision that, if the same be not given, the party 


(a) Marington's Analysis, vol. I, page 271 ; and Hedaya, book 7, chapter o. 
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required to find the security is to be kept in custody for any time not exceeding the period 
specified in the preceding clause, according as the order is passed by a magistrate, or session 
judge, or by the nizamut adawlut. Reg. IV. 1825, sect. 2, cl. 2. 

3832. When a magistrate, issuing a warrant for the apprehension of any person 
accused of a heinous offence, deems it right to authorize the officer, to whom the warrant 
is committed, to receive bail for the appearance of the accused, he may at the same time 
authorize such officer to require from him security, for keeping^ the peace while the charge 
is under investigationas has already been noted in para. 335. In such cases the security- 
bond is to be in the form No. 20 of appendix A. Reg. IX. 1807, sect, o, els. o and 5. 

3833. So, in cases of manifest necessity, when the darogah or other officer of police 
is apprehensive of danger to the public tranquillity by the enlargement of a 1 C1 ' 

on a charge of affray, violent assault, or other bailable offence, without security emg a-cn 
for his peaceable conduct; the party apprehended Is to be required, in addition to t ie ai 
for his appearance to furnish security for keeping the peace while the charge 1S un el 
investigation, and the surety (or sureties) to execute a recognizance accoi mg ° 
form No. 36 of appendix A, in an amount to be regulated by ^ the circumstances o 
case, and the condition of the person executing the same. Reg. XX. 181 -, sect, -o, c . 

3834. Security-bonds taken by police officers should be drawn out on unstamped 
paper. Const. No. 710. 

3835. In the territories subject to the presidency of Bengal, it is lawful for the ma¬ 
gistrates and joint-magistrates to take muclialkas or penal recognizances in the form annex¬ 
ed, as well from British subjects as from other persons, in all cases wherein it may appear 
just and necessary to require the same for the maintenance of the peace in their respective 
jurisdictions, although the party to be bound in such recognizances may not have been con¬ 
victed of any specific offence, provided that the amount of the recognizance in all such cases 
shall be proportionate to the condition in life of the said party and to the circumstances oi 

the case. Act V. 1848, sect. 2. 7 , 

Form of muehalka. Whereas I , inhabitant of , have been called upon to 

enter into a muclialka to keep the peace for the term of > ^ herein bin u 

to commit any act that can occasion a breach of the peace during the said teun , an ill 
of ni y making default therein I bind myself to forfeit to government the sura oi 
rupees. Dated the day of 

3836. In cases of an aggravated nature wherein it appears necessary to require security 
for keeping the peace in addition to tlio recognizance of the party, it is lawful for such 
magistrates” to direct the same and to fix a reasonable amount for the security-bond to bo 
executed, in the form annexed, by the surety or sureties. Act V. 1848, wet. 3. 


<SL 


Magistrate may 
authorize officer 
serving a warrant 
to require security 
for keeping the 
peace as well as 


So, police offi¬ 
cers may in certain 
cases require such 
security iu addition 
to bail; 


on plain paper. 


Magistrates may 
take muchalkas 
from any person, 
although not cou* 
vietcii of any spe¬ 
cific offence. 


Form of muehalka. 


Form of security bond . W hereas 


, inhabitant of 


, has been called 


upon to give security to keep the peace for the term of , I hereby declare myself surety 
for the said that he shall not commit any act that can occasion a breach of the 

peace during the said term ; and in ease of his making default therein I hereby bind myself 
to forfeit to government the sum of rupees. Dated the day of 


Magistrates may 
require security in 
addition to tbo 
muehalka. 


Form of security 
bond. 
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o Whenever it appears to the magistrate that the period for which the party 

year* without nfo. aWd be bound to kee P th ^ peace with or without additional security, need not exceed one 
authority, and coal y ear ? it is lat\ ful for him, without reference to superior authority, to give directions ac¬ 
cordingly, and in default of such recognizance or additional security to commit the party to 

prison in the civil jail until he shall do what has been required of him. Act V. 1848, 

sect. 4. 

r e q^es m thf‘mi! 3838 ' Whenever k a PP ears to tlie magistrate that the period for which the party should 

formore^haiMme ^ k° Un ^ t0 keep t,le P eace > witil or without additional security, ought to exceed the period of 
yem- the period u one year, the magistrate is to record his opinion to that effect with an order specifying the 

years) be iTiTiay am °unt of recognizance and security as well as the number of sureties which should in his 

fore P ‘thf d i !fi!: judgment be required, and the period for which the recognizance and security should be 
J co d el!m," h m 0 (Wy! rec l uired > which however is in no case to exceed three years. If the party does not furnish 
or annul disorders! the recognizance and security so required, the proceedings are to be laid before the session 
judge, who, after examining them and calling for any further information which he may 
think necessary, is to pass orders on the case confirming, modifying, or annulling the orders 
of the magistrate ; and, if the orders so passed by the session judge confirm to any extent the 
requisition for recognizance or securities, the session judge is to direct the magistrate to 
commit the party to prison in the civil jail until he shall do what has been required of him. 
Act V. 1848, sect. 5. 

be N £$Zed for 3839 ‘ Provided alwa JS that no party is to be kept in prison under the foregoing pro- 

SJaSTflJffte visions ° f this Act for a longei ‘ period than that for which the recognizance and securities 
the mucha La. ' have been required from him. Act V. 1848, sect. 6. 

cannot 384 °- The regulations do not vest the magistrates witli a general power to demand 

:r^““ k 3 r s secul % t0 kee P tlle P eace > wkenever tllere may appear grounds to sanction the measure, 
above specified. The cases ill which the magistrate has power to require muclialkas from individuals, and 
to demand security for keeping the peace, are detailed in the provisions above quoted, and 

it does not seem proper to extend that power any further. Const. No. 831. 

> oni< i* viurojlui o841. A magistrate is not competent to direct the darogah to require a person to 

chnika irom a per'. en * er a muchalka to keep the peace, before he has been heard in his defence; after he 
b* on heard i D bas heard the defence, he may, if necessary, require the party to execute such muchalka in 
his presence. Const. No. 620. 

insist *on 3842. As the object of a magistrate in requiring the personal attendance of a party 

unlcr Act V. 1848, is to judge of the propriety of taking a personal recognizance from him, 

n io always in the discretion of a magistrate to insist upon personal attendance when he sees 

It. Letter of N. A. to Judge of Dacca, No. 1507, November 3,1852 ia C. O. Sup. Pol. L, P. 
No. 7 of 1852. 

Warrant may be 

ia*ee<l if sumiuoDS ^ * 7*- 

0 a ^ ^ ° nUy re ^ U8e or neglect to attend in person on a summons, upon proof that due 

Seepata. i5si. diligence ha* been used to serve such summons upon him, for the purpose of requiring him to 
give security under Act V. 1848. C. O. Sup. Pol. L. P. No. 4 of 1853. 


3843 A 

magistrate is empowered by Act X. 1845* to issue a warrant for the arrest 
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3844. A session judge cannot direct that a person, who is not before the court 
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Appeals lie as 
usual. 


Release of such 


oq an Session judee 

OC>^±. /isuaaiuujuu^ --—- -r -'--—-cannot require a 

accused party or otherwise, should be required to execute a muchalka to keep the peace, as ^ s ^ ul u c ot to be ^°. 
no opportunity is afforded to such person of showing cause against it. But he may coramu- cute a muchalka. 
nicate liis opinion to the magistrate, leaving him to proceed in the case under the provisions 
of Act Y. 1848. Reports TV. P. 1856, part 1, page 106. . 

3845. All sentences and orders passed under this Act are appealable subject to the 
general provisions which regulate appeals. Act Y. 1848, sect. 10. 

3846. The provisions contained in sects. 5, 6, and 7, Reg. YIII. 1818 are to be 
considered applicable to all prisoners confined on requisition of security for keeping the 
peace, under Reg. IV. 1825, or Act Y. 1848, and to the sureties for such persons. [These 
rules regard the power of the magistrate to release such prisoners, when they are of^ opinion 

that they can be set at liberty without hazard to the community ; see paras. o5 9/ to o600 j prohibition of 
they prohibit the removal of prisoners confined in default of security to the jail ot a 1 ei mo\aj ; 
ent zillah without the sanction of government, except in emergent cases, see paia.. -988 regarding, 

and 2990 ;—and they declare in what manner sureties can obtain release from theii respon sure ties. 
sibility, and the continuance of the responsibility after the death of the surety, =>ee paia^. 

3595 and 3596.] Reg. IV. 1825, sect. 3. Act Y. 1848, sect. 7. 

3847. Whenever it is' proved before the magistrate that any such recognizance has copateai ^ e ro be 
been forfeited, be is to proceed to enforce the penalty of such recognizance in tbe mode pit- ^ f ^“ d c ^ ccreo 
scribed for the satisfaction of decrees of the civil court. Act Y. 1848, sect. 8. 

3848. Whenever it is proved before the magistrate that any such recognizance has pc - 

been forfeited, if a security-bond has been taken and the magistrate thinks that proceedings ^^ b ^ bo if ^uo 
should,be had upon such bond, he is to give notice to the surety or sureties to pa/ th 

penalty, or to show cause why it should not be paid ; and, if no sufficient cause be sbow ^ 
the magistrate is to proceed to recover the penalty from such surety or sureties by t e 
attachment and sale of any of his or their property in the mode prescribed tor the a < ^ ^ 
and sale of property in satisfaction of decrees of the civil court; and, if t ho penary ^ 
paid and cannot be recovered by such attachment aud sale, such surety oi during 

liable to confinement by order of tbe magistrate in the civil jail ol the stat » 

period not exceeding six months. Act V. 1848, sect. 9. 

3849. A muchalka ought to be in the form prescribed by the Act, and the forfeiture * 

should be engaged for to the government and not to the magistrate ; but the court held that tioro muchalka. 
such mere irregularities were not sufficient to vitiate the muchalka. Reports L . P. 1852, 

part 1, page 1091. 

3850. The magistrate must distinctly set forth in his order what precise act he consi- 

ders it shown that the defendant 1ms personally comm.tted, and has thereby brought himself jWMj «*•«£ 
within the predicament contemplated by the fogal lorn, of muchalka, before a forfeiture feiture. 
under the law can be adjudged. Reports L- 1. 185-, p.ut 1, page 1091. 

3851. As under these rules the exact process prescribed for the satisfaction of decrees of 

the civil court must be followed, so a person confined on forfeiture of his recognizance may wH* “> «*“- 

n . 
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sons confined on 
forfeiture of recog¬ 
nizance. 


All muctmlkas 
and security-bonds 
may be enforced as 
above. 


Rule when the 
magistrate takes 
recognizances as 

justice of the peace. 


Magistrate how 
to proceed to en¬ 
force the forfeiture 
of recognizances 
taken by him in his 
capacity of justice 
of the peace- 


Limitation of 
amount of such re¬ 
cognizances taken 
from Europeans. 


Power of assis¬ 
tant. 


claim Ins release upon proof of insolvency, under the rules applicable to the case of a civil 

dcbtoi, (Sect. L. Leg. II. 1806.) Letter from N. A. to Judge of 24-Pergunnahs, No. 1650, 
December 10, 1852. 

3852. ^ muchalkas and security-bonds which by force of any Act or regulation 
taken b J ciiminal courts of the Last India Company, or by magistrates or joint- 

magistrates, for keeping the peace or for good behaviour, may* be enforced in the manner 
prescribed by sects. 8 and 9 of this Act Act V. 1848, sect. 11. 

3853. The magistrate must be guided by the provisions of Reg. IV. 1825 [and Act 
V. 1848] in regard to the requisition of penal recognizances from persons, of whatever 
description, who are subject to his jurisdiction in his capacity of a magistrate of the East 
India Company: but when it appears necessary to take such recognizances in his capacity of 
justice oi the peace, he should consult the advocate general, if in doubt as to their legality 

or otherwise. Const. No. 446. It will be observed that Act Y. 1848 is applicable to all 
British subjects. 

3854. When a magistrate desires to enforce the forfeiture of recognizances for 
keeping the peace, which he has taken in his capacity of justice of the peace, he is to 
transmit such recognizance before the next ensuing sessions of the supreme court to the 
clerk of the crown, as the only proceeding for the forfeiture is in the supreme court. The 

recognizance should always distinctly specify the time for which it is to continue in force. 
Govt. Order, June 9, 1830. 

3855. It follows from the exposition of the law contained in the foregoing order, that 

the amount of the penalty of such recognizances is not limited by the amount of penalty 
which a magistrate 13 authorized to levy from a European under 53 Geo. III. chan. 155 
sect. 105. Const. No. 826. * 9 

3856. Construction No. 529, which declares specially empowered assistants compe¬ 
tent to require muchalkas and security under Reg. IY. 1825 is rescinded. C. O. No. 211 
of vol 3. 


SECTION III. 


OF ASSAULT AND WOUNDING. 


Inconsiderable 

aswuits. 


sen. 8 Her. j ncons i de rable assau l ts are classed among the petty offences punishable, under 

»r .para. 3827 . cate criminal Pnw ’ 9ect 8 ’ Re "' VL 1803 )> officers empowered to adjudi- 

cising higher *' bo3e °* a more serious nature must be dealt with by officers exer- 
degree of violence T ^ ^ magistrate, or committed to the sessions, according to the 

r te of bone- 3858 . T . U3 ° ° r the Dature of the in j lu ' ies ^stained. 

”7 by tC the cognizance of ° f a bone - fracture does not take a case of assault out of 

a magistrate; « being left to lam to determine, with reference to the 
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extent of the injury, and other considerations of a similar nature* what cases of this descrip- magistrate, or com- 

J J „ A mitted to the sec¬ 

tion should be disposed of by lnmselr, and what made over tor trial to the sessions court, ^on s, according to 

And it is not competent to the latter authority to cancel a commitment made by the magis- injury and intent 
trate under this discretionary power, merely on the ground of a difference of opinion in 01 the a?sres ~ or * 
regard to the tribunal before which the case should be brought, and by which consequent¬ 
ly the amount of the punishment is to be regulated. C. 0. No. 53 of vol. 3, paras. 

2 and 3. 


3859. So also, in cases attended with wounding, if the wounds have been inflicted So, in cases at. 
with a sword (which cases were formerly held to be beyond his competence), the magistrate ^ du " uhv ' ound ' 
is empowered to commit or to dispose of the case himself as he judges most expedient, 
without regard to the instrument of offence, and with reference solely to the nature and 
extent of the injuries and the apparent intent of the aggressor. C. O. No. 102 of vol. 3. 


3860. A magistrate is clearly competent to dispose of a case of burning of the person 
under his general powers declared by sect. 19. Reg. IX. 1807, and explained in the foregoing 
circular orders. Reports L. P. 1852, part 1, page 211. 

3861. In cases of wounding, the commitment should not be made until the result of 
the wounds has been put beyond doubt, either by the recovery from danger, or the death 
of the wounded person. Const, No. 558. 

3862. When a wounded individual is sent by the magistrate for examination as to the 
nature and extent of his or her wounds, it rests with the surgeon to decide whether such 
person is to be placed in the hospital for treatment, or not; and the surgeon’s order on this 
point is to be conclusive. C. O. No. 142 of vol. 3. 


Burning the per¬ 
son. 


Commitment not 
to be made, until 
result of wounds is 
known. 


The surgeon is to 
decide whether a 
wounded person 
sent to him for ex¬ 
amination is to re¬ 
main in the hospi¬ 
tal or not. 


3863. Any person convicted of having unlawfully and maliciously intended to wound, 50i ^ ia ^^ d |^ g pe ^ 
maim, or otherwise do corporal injury to one individual; and of having, in the prosecution 
of such intention, accidentally wounded, maimed, or otherwise corporally injured another wounding another, 
individual; is to be held punishable for the act committed by him with .such unlaw¬ 
ful and malicious intention, in like inannet ^as if such act had been perpetrated on the 
person intended to have been wounded, maimed, or otherwise injured. The law officers of Procedure in ses 
the sessions courts, in such cases, are to be required to state the punishment to which the sums courts in such 
prisoner would have been liable, if be had committed the act, of which he is convicted, 
upon the person intended to ha\e been wounded,, maimed, or otherwise injured by him; 
and the sessions courts are to pass sentence accordingly, or to refer the trial to the nizamut 
adawlut, as the case is referrible to that court, or otherwise, under the general regulations. 

Beng. and Ben . Reg. VIII. 1801, sect 4. Ced . Prov. Reg. VIIL 1803, sect 10, cl. 4. 


3864. In trials referred under the preceding section to the nizamut adawlut, the law 8nd in tbe nilomut 
officers of that court are also to declare in their futwa to what punishment the prisoner would ftdawlut - 
have been liable, if the act of which he is convicted had been committed as intended by him; and 
the court after considering such futwa, with the whole of the proceedings in the case, are to 
pass such sentence on the prisoner, short of death, as they judge adequate to his offence. 

Bctig . and Ben . Reg. VIIL 1801, seep 5. Ced . Pruv , Reg. VIII. 1803, sect. 10, cl. 5. 


misr^ 
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o f wounding # # ^>86^. In all cases of wounding* manifesting a deliberate intention to commit murder* 
wthmtcnttomur- lt is the duty of the magistrate to commit the prisoner to he tried on that specific charge. 
Reg. XII. 1829, sect. 2, cl. 1. 

Futwa in such T tl . 

case - ( ; ln 311 trials for the specific offence described in the foregoing clause, the laiv 

officer sitting on the trial is to declare whether the intention to commit murder be establish¬ 
ed. Reg. XII. 1829, sect. 2, cl. 2. 

*“*•" nC ° n Uh 38<57 - the law officer finds the intent to commit murder, and the judge holding the 
trial concurs therein, it is competent to him to pass such sentence of imprisonment as he 
deems adequate to the crime, not exceeding the period of fourteen years’ imprisonment. 
Reg. XII. 1829, sect. 2, cl. 3. 

fromiat ee officor n iu 3868 ‘ In any case in which a session judge dissents from the futwa of the law officer, 
% regarding the intent to commit murder, it is competent to the judge to make a reference to 

the nizamut adawlut, as under the like circumstances he is iu all other cases authorized by the 
general regulations. Reg. XII. 1829, sect. 3. 

d<. J’tho h ^ t °enco • T™' Unde f sect .‘ 6 ’ Act XXXI - 1841 > tho session judge can refer to the nizamut 

within his comp«. adawlut any case, in which he considers the sentence, which he is empowered to pass, in¬ 
tent® madequat*. a( ] e<luate t0 t j, e guilt of the p f j 80ner . Reports L. P. 1854, part 1, page 111. This 
over-rules the precedent in N. A. R. vol. 5, page 176. 

r ,nt™ U 'tu C c ; ,^ rf 3870 ‘ In many cases of cor P° ral injury, extending even to mayhem, the law officers 
r 0n th ° foU conviction of the ****** decked them liable to hulwomut-i-udl only, or a just 

award, which is cousin** by them to mean payment by the prisoner of the expenses in¬ 
curred for medicines and medical attendance by the party injured.(a) Such reparation 
being considered wholly inadequate, it is hereby enacted that the session judge is, under 
such futwa, competent to pass sentence of imprisonment for any period not exc^edin^ seven 

years, with power to refer the record to the nizamut adawlut in any case, in which they 

deem that punishment inadequate; and on receipt thereof, the nizamut adawlut, after requir¬ 
ing a further futwa from their law officers, are to pass sentence of imprisonment for such 
limited period of time, as under all the circumstances of the case is equitable and iust 
Reg IV. 1822, sect. 6. 

3871. In a case in which certain convicts under sentence of perpetual imprisonment 
doT '; Und 2 ' Ulky ° f assaultin S a "<l cutting off the nose of the bukshee of the jail, and were 
above^ by . the laW ° fficer ' liaWe t0 tazeer as wel1 as hukoomut-i-udl, it was held that the 
*».pore. 1311 . c i - 1 ro ' idon does not preclude the judge from awarding corporal punishment under 

’ 2 ’ R «g- LIU- 1803.* N. A. R. vol. 2, page 362. 

3872 t 1 ° 

officer CS9e ° f severe woundin g> in which the judge virtually agreed with the law 

ordering the act of the prisoner justifiable, the court held that he should have 

(ff) This is exactly j n n , 

'•tone, or with i JI: tl , rmr ° v, ' 1 - hthe M °soic law And if men strive together, and ono smite another with a 

that- smote Mil i>o quj t . . ,? ^ a °*’ but kee P 0th f ^d: if lm rise again, and walk abroad upon his staff, then shall ho 
Chap. XXt. r. 1« ami Vj, ' ° ® haU pay ,op tlie 1088 of his timo, and shall cause him to bo thoroughly healed.” Eaodm 


i-udl, 




corporal 


puiuolunent. 


If the act of the 
accused is held to 
justifiable, ho 


of'NOW 
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res 


released him in accordance with the concluding words of cl. 1, sect. 9, Reg. IX. 1807 ; which should be released, 
authorizes a magistrate to release the accused, if the homicide in which he appears to have 
been concerned, is clearly shown, from the whole of the evidence, to have been accidental or 
justifiable under the Mahomedan law and the regulations. Reports L. P. vol. 4, part 1, 
page 164. 

3873. The castration of any person, whether a slave or otherwise, is held criminal Castration is pun- 
and punishable by the Mahomedan law, particularly if the offender is proved to have made fected with the con¬ 
it his professional or frequent practice ; nor is the consent of the party allowed to obviate injured. per ~° 
the punishment, which, in all cases, is left to the discretion of the governor of the country, 

or his representative, and to be proportioned to the magnitude of the offence. Such cases 
are to be treated as other heinous offences. C. O. Nos. 4 and 192 of vol. 1. 

3874. Magistrates are to report to the superintendent of police all cases in which the 
practice of swinging at the cliarak pooja is attended with cruelty, or enforced without the 
free consent of the parties submitting to it. C. O. Sup. Pol. L. P. No. 8 of 1853. 

3875. The prisoners, having been charged with murder, were convicted of homicide 


Charak 


pooja. 


Precedents. 

Assaults. 

with 


in lieat of blood in sudden affray, and sentenced under circumstances of aggravation (three ^ 
men assaulting one, and beating him when he had been felled to the ground) to imprison- tomici de ; 
ment for 3 years, 


N. A. R. vol. 1, page 111. Assault attended with homicide and beating; 

sentence:_three persons to imprisonment for 10 years with labor, and another for 7 years 

with labor. N. A. R. vol. 2, page 323. Certain Mussulman prisoners convicted of a violent ^th arson ani ho- 
assault on a Hindoo zumeendar and bis dependants, attended with arson and homicide, mcx “ ’ 
were sentenced to imprisonment with labor in irons for 14 years. N. A. R. vol. 5, page 83. 

On a charge of murder, the prisoners were convicted of a culpable assault on the deceased, with accidental 

in attempting to press him as a begar, in consequence of which ho was accidentally drowned; dl ° ’ 

sentence :—one to 25 stripes and 3 years’ imprisonment, and the other to 25 stripes and 2 

years’ imprisonment. N. A. R. vol. 1, page 142. Two prisoners, charged with highway with forcibly seiz- 

robbery, were convicted of assault and taking property under color of being custom-house pretences U ' der 

officers, and sentenced to 20 stripes and 3 years’ imprisonment with labor. N. A. R. vol. 1, 

par'e 315. A prisoner convicted of an outrageous assault, and of having violently entered 

the prosecutor’s house and pursued and insulted his wife, was sentenced to imprisonment orcibie entry , 

with labor for 7 years. N. A. R. vol. 2, page 333. A prisoner was convicted of beating ^ bQ ^ 

the prosecutor with a large stick, and thereby breaking his arm; but ho was discharged 

without further punishment in consequence of the imprisonment he had already undergone. 

N. A. R. vol. 3, page 309. 

3876. Assault by a convict under sentence upon the magistrate, while in the execu- By a convict on 
lion of his duty; sentence15 stripes and 7 years’ imprisonment with irons and hand- thema ^ lrftte ‘ 
cuffs in addition to former sentence. N. A. R. vol. 1, page 329. A sepoy on guard was ^ 

convicted of an attempt to assassinate the magistrate in the execution of his duty, from motives magistrate with ut~ 
unknown, by presenting a musket at his body, and on its missing firo attempting to draw mulT 
his sword for the same purpose; sentence:—imprisonment for life in the Alipbre jail. 

N. A. R. vol. 2, page 357. A person was convicted of attempting to stab the magistrate while * b^a 
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arash: oppSI * n execn tion of Ills duty. The prisoner was carrying arms during the mohurrum in op- 
Ird^^su^wder P osition to an ord er of the magistrate, by whom he was required to give them up; on his refit-' 
in it5e ^ '^ e_ sal some peons endeavoured to disarm him, and the consequence was his attempt to stab the 
magistrate. The judge referred the case to the nizamut adawlut; but the court held that 
* *• i )ara • 38C9 - h e was bound to pass sentence as the case was within his competence,* and returned the pro¬ 
ceedings. The prisoner was then sentenced by the judge to 5 years’ imprisonment with hard 
labor; and the nizamut adawlut confirmed the sentence, directing at the same time that the 
practice of depriving individuals of their weapons, being illegal, should be discontinued except 
in cases where there is reasonable ground to apprehend danger of a breach of the peace from 
on a their beino- carried by their owners. N. A. R. vol. 3, page 196. Four persons were con- 

mooDsiff, with re- « . 

siatance of process, victed of violently assaulting a moonsiff, while in the execution of his duty, and resisting and 
destroying the process of the civil court. They were sentenced, one to imprisonment 
without labor and irons in the civil jail for 1 year, and a fine of 1000 rupees or further 
imprisonment for 1 year; two to the same imprisonment for 1 year and a fine of 200 rupees; 
and the fourth to imprisonment with hard labor for 18 months. N. A. R. vol. 2, page 304. 
Assault by a bur- A police burkundaz, in a quarrel with thedarogah, fetched his blunderbuss (not proved to be 
<iarugah, Up0n in ° loaded), and threatened to shoot him. The court, deeming him guilty of violent and in¬ 
subordinate behaviour to his superior officer, and not being satisfied that his intent was mur¬ 
derous, sentenced him to be imprisoned without labor and irons for 6 months. N. A. R. 
vol. 2, page 402. *. 

By police officers 3877. A police darogah convicted of having ordered one of his inferior officers to beat 
upon an old rnau. ^ ie decease^ an Q \^ man aged 70 years, was acquitted of murder, as there was no proof that 
the beating occasioned the death; but was sentenced to one year’s imprisonment, and dis¬ 
missal from office. N. A. R. vol. 1, page 341. 


Case of acquittal 
from insufficiency 
of evidence. 


3878. Two prisoners were convicted and sentenced by the commissioner to 5 years 
imprisonment for an aggravated assault, attended with wounding, plundering, and abduction; 
but were acquitted by the nizamut adawlut on a revision of the proceedings; the court with 
reference to the improbable nature of the charge, and the discrepancies in the depositions of 
some of the witnesses, a miiig the evidence insufficient for conviction. N. A. R. vol. 4, 


page 41. . , ; 

3879. A prisoner convicted of castrating a boy with his consent, from which operation 
death ensued, was sentenced under all the circumstances of the case (the youth and ignorance 
of the prisoner, the absence of all malice, the express desire of the deceased, and the fact that 
such operation was not unusual ainoim hermaphrodites) to imprisonment lor 2 years, 

c-ttogrf.™ N,A - ll - V0l - 3 >P a Sel7. ' 
no.^. 3880. The prosecutrix entered into a written agreement with her husband, the priso- 

ne 1 No. 1, authorizing hi m to cutoff her nose, or otherwise maim her, in the event ot her 
acting improperly. Detecting her in adulterous intercourse, he cut off her nose , and being 
prosecuted by her, he was convicted of that offence, and sentenced to imprisonment for 5 
Cm^L- off tbo yearS ’ Und Na 2 > of aidin S and abetting in that offence, to imprisonment for 3 years. 
ul-c, of uncle's N, A. fib vol. 1, page 296. A prisoner, convicted of cutting off’ the noses of his uncle’s 


Maiming*, 

Castration. 



’widow and her paramour, pleaded the criminal intercourse of the parties as a justification; ^dow and her pa- 
but the law officers rejected this plea on the ground that he did not stand to his uncle’s widow 
in the relation of a mohrim, i. e. one to whom it is permitted to enter the haram. The act 
was premeditated and deliberately executed; and the prisoner was sentenced to imprisonment 
and hai’d labor in banishment for 7 years. N. A. R. vol. 1* page 327. 

3881. A prisoner was tried for cutting off the ear of a man who had burglariously Catting off the 
entered his house during the night, and was acquitted as no guilt was considered to attach to €ap ° f a 

the act. N. A. R. vol. 3, page 285. 

3882. A prisoner was convicted of cutting off his wife’s hand ; but no punishment was Mutilation of 

awarded in consequence of the prayer of the injured party that her husband should be releas- remitted ofhe^re- 
ed. N. A. R. vol. 1, page 344. quest * 


3883. A girl, 12 years old, was accused of cutting off the membrum virile of her Mutilation Q f 

husband. There was no doubt of her guilt; but tlie husband filed a razeenamah absolutely ;>hment 9 dieted 
renouncing all claims upon the prisoner; and the law officers declared her not liable to any ‘ leIect iu cho 

punishment both on account of her non-age, and because, as the act constituted a private 

not a public wrong, and as the individual injured relinquished his claim, the public prose¬ 
cutor had none whatever. The court did not concur in the futwa, but judged themselves 
incompetent under the existing law to punish, and therefore released the prisoner.(ft) 

N. A. R. vol. 2, page 29. 

3884. A prisoner convicted of wounding the prosecutor’s child with intent to murder, wounding*, 
and of robbing it of its ornaments, was sentenced to imprisonment for life. N. A. R. vol. 3, with intknt ro 
page 195. In a similar case in which the prisoner was guilty of atrocious cruelty, he was in pP0 ^! { | on 0 f 
sentenced to 39 stripes and imprisonment in transportation for life. N. A. R. vol. 1, thGfc; 

page 332. 

3885. The prisoner overheard his wife making an assignation with the prosecutor, on mat of wife *5 
and lay in wait for them ; and as he found them in the act of adultery, cut at them with 

his sword with intent to kill both; but they effected their escape without being severely 
wounded. The law officers declared him entitled to his release. The commissioner consi¬ 
dered that the lying in wait with a murderous intent deprived the prisoner of that degree 
of excuse which warranted acquittal; but the nizamut adawlut, agreeing with the law 
officers, directed his immediate discharge. N. A. R. vol. 4, page 98. A prisoner convicted 
of wounding his wife with intent to kill, in consequence of her persisting iu au adulterous 
intercourse with another man, was sentenced to imprisonment with labor for 5 years. 

N. A. R. vol. 2, page 421. 

3886. A prisoner, convicted of wounding with intent to kill, from motives of jealousy, 

by cutting the throat of a woman with whom he had cohabited, was sentenced to 14 years? busy of 
imprisonment with labor. N. A. R. vol. 3, page 162. In a case of a prisoner committed for 
trial on a charge of “ severely wounding? 5 it was held that the commissioner was not com- 


Such cases have since been provided for by section 3, Regulation IV. 1822, Seo para. 1.330. 
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potci . to convict and sentence him for the more serious offence of “ wounding with intent to 
. „ ^ a PP eare d that the jealousy of the prisoner was excited by observing the adinis- 

tl 11- 161 P ^ SOn s ^ are favours of a woman with whom he cohabited : and 

,1 * refore took an opportunity during the night of wounding them so severely that 

n T° R ^ esca P ec ^ w ^h their lives. Under these circumstances the court were of 
(pinion t lat the prisoner should have been committed under sect. 2, Regulation XII. 

-9, on the charge of wounding with intent to kill; and accordingly annulled the for¬ 
mer commitment, and the proceedings on the trial, and directed him to be re-committed 
and put on his trial on that charge. He was accordingly re-tried, and sentenced by the 
commissioner to 14 years’ imprisonment, under cl. 3, sect. 2, Reg. XII. 1829. The nizamut 
adawlut, deeming the prisoner convicted of a deliberate intent to commit murder, annulled 
the sentence as inadequate, and sentenced him to be imprisoned for life. N. A. R vol 4 
page 59. > 

3?87. A prisoner was convicted of dangerously wounding his wife with intent to kill 

her H s own account was that he was actuated by motives of jealousy; but it was hold 

that his suspicions, had there been any cause for them, could not have justified him in goine 
armed am., avenging himself in such manner. lie was sentenced to 14 years’ imprisonment 
m bamslur ent with hard labor. N. A. R. vol. 2, page 211. 

her A 7 s ^ wounding his infant daughter with intent to kill 

e , and tWmg her as dead at the door of a person with whom ho had quarrelled, under the 

" tba * ^ f * U her x mnocent bloo <i would lie on the head of his enemy; sentence —i,„ ’ 
pnsonmu, or 7 years N. A. R. vol. 1, page 340. A prisoner was convi ted of wound^ 
wfih intent to kdl; but acquitted of the murder of the deceased person, in consequenceof f 
doubt whether me wounding was the sole and immediate cause of the death, which under the 
Mahomedan law must be established in order to warrant kisas; sentence :-impri 3 onment 
lor life. N. A. .... vol. 1, page 2/2. I risoner convicted of wounding with intent to murder 

the apparent motive being enmity against the wounded person, who had been appointed to 

expenditure, and had exercised a vigilant supervision over him; sentence :-im- 
prisonment with hard labor for life in the Alipore jai'. N. A. R. vol. 3, page 279. 

to k« u!' • f pri “”' ‘ ,vin j bee " «***»> * “» of wounding .id, into, 

(f , ” duim = l " >'”« connection with him), and sentened to 14 yen.v 

'STZ1 , f T «f ■.Uo proceeding., de.n.ed .Ue 

J.4 o.!, e? t, ’ coccncod the pri.onor to imprisonment for-life. N. A. It. 
senh.nco Ti • . l ' anot ^ Gr case oJ the saino nature, where the commissioner passed 

BOftmt'nt ^ a ^° r ^° r 7 y ears ^ nizamut adawlut commuted it to irupri- 

389 ;;;' m n. a. r. ,„l 4 , me m . 1 

«t ha on of wounding Id. wife with intent to kill, heingincenwd 

the wounds, he Waa M not elcai J -> r ft PP ear> 1'hough little injury resulted from 

vol. 2, page 207. A *“f iJncea to 14 > x ‘ ar "’ imprisonment with hard labor. N. A R. 

uam-i with her; and IbH nT COU ', iuted of woundin * Ws wIfo in consequence of a 

UQe passed on him by the session judgo was enhanced from 2 
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to 7 years’ imprisonment with labor in irons.(a) He would have been convicted of wound- 
inn. with intent to kill, had not the session judge omitted to state to him that part of the 
charge which denoted the aggravating circumstances of his crime. N. A. R. vol. 5, 
page 162. 

3891. Prisoner convicted of wounding with intent to kill, the motive unknown; n-om^motives un- 
sentence :—imprisonment with labor for 10 years. N. A. E. vol. 2, page 269. In a 

similar case, the sentence was imprisonment for 10 years with hard labor in banishment. 

N. A. E. vol. 3, page 17. 

3892. A prisoner, convicted of severely wounding the prosecutor with a sword in 
revenge, was sentenced under sect. 4, Reg. XVII. 1817, in opposition to tlie futv^a Minch from revenge ; 
acquitted on the ground of there being but one eye-witness besides the prosecutor, to im¬ 
prisonment with hard labor for 7 years. N. A. E. vol. 2, page 2o9. 

3893. A prisoner convicted of severely wounding a person, who he alleged had an from^sospician of 
improper intimacy with his wife, and also wounding slightly his wife’s grandmother, t o 

intent to kill not being proved, was sentenced to imprisonment with labor and irons lor < 
years. N. A. E. vol. 6, page 188. 

3894. A prisoner, convicted of wounding his wifo with a dao on slight provocation, lu aqunrrc 
was sentenced, notwithstanding the prosecutrix waived her claim and prayed for his release, 

to imprisonment for 5 years with hard labor. N. A. R. vol. 1, page 367. 

3895. A prisoner, convicted of severely wounding five persons with a sword and from motives un- 

* _ _ known; 

spear, w'as sentenced to imprisonment for life in consequence of the aggravated nature or 
the offence. In this case, two other persons were committed for trial for having deliberate ly 
cut off the hands of the prisoner, after lie had perpetrated the above acts ; but it appeared 
that they did so with a view to his apprehension and in self-defence ; and the nizamufc 
adawlut, considering their conduct meritorious, and not such as to have warranted then 
being committed for trial, ordered their immediate release and rewarded them "ith oO 
rupees each. N. A. R. vol. 1, page 310. A prisoner convicted of enticing a woman into a 
jungle, and leaving her there after so severely wounding her as to deprive her of son3 ^ 10 ^ 
some motive not ascertained, was sentenced to imprisonment with labor and nons or 
years. N. A. R. vol. 6, page 198. 

3896. The prisoner having wounded the prosecutors, who .entered his house and in self-defence, 
attempted to seize him without a legal process, M as not sentenced to any punishment. 

N. A. R# vol. 2, page 407. 

3897. A prisoner, convicted of blinding his wife with a hot iron on slight provocation. Maltreat- 
was sentenced to imprisonment with hard labor for 14 years. N. A. B. vol. 2> page 427. 

A prisoner convicted of atrocious cruelty towards a boy, in beating him, and thrusting a Aitos, led with 

stick besmeared with chillies up his anus, thereby occasioning his death, was sentenced to ' 

00 The Hoaslon jmlffe vm Informed. th.t hi, nontwte. w19 uiuloi 1 soellou 3, Regulation II. id'll! huji.lsou- 
meat for two years should bo without irons and with labor conwautaolc to u fiao, 

• t 9 c ' .. 
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with, torture; 


"with violence. 


B >* police officers. 


and foi ; life in the Aiipore ** ^ 3 , Pag e 97 . i n a ■„* 

^rs 2 r tl7to estort a “ ° f theft) which ^ 

and sentenced the ; SeJ ’ the P nsonel ’ 3 convicted of aggravated culpable homicide, 
for 2 years with M wr !° “ n P n i sonment for 14 7 ears > three for 10 , one for 7, and one 
of a female slave ^ “ 7 ° ' 2 ’ page 378 ’ A woman convicted of maltreatment 

tion of the in ! t0 impris ° nment for 12 months 5 “d the slave, in considera- 

free. N A TTl sh . e had fenced from her mistress, was declared 

tvassenten^l • ^ , A prisoner convicted of extorting confessions by violence " 

w° imprisonment for 3 years with labor, and irons. N. A. Ii. vol 3”p a n-e 310 

3898. The prisoners, who were the darogah, mohurir, and burkundazes of lr ' 
tbana, were convicted of gross maltreatment and torture to extort i on r ■ ' l !ce 

charge of dacoity; and were sentenced, the darogah and mohur f T™ °“ “ ^ 
mitting the tote, to 14 years' imprisonment wi 3,„„, lalor ,„ d ir o""™ W kT T' 
for actually inflicting the torture to u > • • ’ ' 0 bui hundazes 

for being present aiding J „ ‘ e e J n 7.7™°"”“* and one 

- * - - » rnp«* ia E vJT ^ “,8 T Tl ** 

woe convicted of oppression and maltreatment of eighteen ^rs 3 „, chart] °'id f° S 

pubhc service. N. A. Ii. vol. 5 , page 75 . P “ em P lo JHient in the 

e o„tl:, i fre“ ng,!fe U “ *** b, cer- 

- 7 be «*•**- 

be,„g lodged of by the ctaauMmm,, exhibited in evidence wit I,on, 
homicide, to the weapon or instrument used. In order to preserve t , ,n CaSes of 

to kisas, the condition of the person injured, and that of the person *? necessar 7 

m« be the some; and there must he a certainty that He con«,u,not of^Tf- aP0 ':; 
not be more severe than those of the original inlnr,, n 1 f the retaI *ation will 

be c,aimed, if one patty he a man anl ZI, Ttmon ZZTT * TT ““ 

f - - * 

man and il( r 1.1 f: ' ever, oes not bar tho demand for retaliation; as the MnsanI 

Z “ be °° »» "** t0 PM-sonal pr^ 
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short of life ; the amount of which, in some cases of severe injury, is specifically fixed, 
and where a sense has been destroyed is equal to diyut. In minor cases the amount of 
the fine is adjusted by supposing the wounded person a slave, and ascertaining his differ¬ 
ence of value with or without the wound he has received. 

3901. Both kisas and arish, for personal injuries not affecting life, are open to 
composition between the parties; and the injured person may in either case remit the 
penalty, (a) 

(a) Harington’s Analysis, vol. 1, page 2G5. Hedaya, book 40, cbap. 3. 

Note. 

The term assault is used in regulation law in the vulgar acceptation of the word rather than in the 
legal sense of the English code; the offences included in the latter under the heads assault and battery 
are designated by the former as assault and wounding. In English law,—an assault is an attempt or offer 
with force or violence to do a corporal hurt to another; and the act must be accompanied with such 
circumstances as denote at the time an intention, coupled with a present ability, of using actual violence 
against the person of another. If the defendant’s demeanor naturally impressed the plaintiff* with the 
idea that he was about to strike him, it is an assault, notwithstanding his real intention was to do him no 
harm. The injury need not be direct from the hand of the party; as there may be an assault by 
encouraging a dog to bite; so, by exposing a person to the inclemency of the weather ; or by an unlawful 
imprisonment or detention of the person. Mere words however can never amount to an assault. So, if a 
man strike at another, but at such a distance that he cannot by possibility touch him, it is no assault: but if 
A advance in a threatening attitude towards B to strike him, and be stopped just before he is near enough 
for his blow to take effect, it is an assault. A battery , in the legal acceptation of the word, includes beat¬ 
ing and wounding. To beat, also, in the legal acceptation of the term, means not merely to strike forcibly 
with the hand, or a stick, or the like, but includes every touching or laying hold (however trilling) of 
another s person or clothes in an angry, revengeful, rude, insolent or hostile onanner: as, for instance, 
thrusting or pushing him in anger; holding him by the arm ; spitting in his face ; jostling him out of the 
way ; pushing another man against him ; striking a horse upon which he is riding, whereby he is thrown ; 
or the liko. If a man strike at another with a cane or fist, or throw a bottle at him, or the like, if he miss 
him, it is an assault ; if he hit him, it is a battery . A wounding is where the violence is so great a9 to draw 
blood, by striking or stabbing him with a sword, knife, or other instrument, or by shooting: or by striking 
him with a cudgel, or fist, or the like; and includes incised wounds, punctured wounds, lacerated wounds, 
contused wounds, and gun-shot wounds. It is a good defence to prove that the alleged battery happened 
by misadventure (but this is subject to the general rule giyen in para. 86); or that it was an amicable 
contest, as in wrestling ; or that, it happened by accident whilst the defendant was engaged in some sport 
or game which was neither unlawful nor dangerous. So, it is a good defence, that the prosecutor assaulted 
or beat the defendant first, and that the defendant committed the alleged battery merely in his own 
defence; or in the defence of another person: but then it must bo such only as was necessary for the 
defence, and not excessive, or by way of revenge after all danger from the bailment was passed ; also, it 
is a sufficient answer to this defence, to prove that the first assault was justifiable. The defendant mav 
justify a battery by proving that he committed it in defence of his possession ; but then the force used 
must not be excessive, or more than was actually necessary. Lastly, it is a good defence to prove that the 
defendant, as an officer of justice, arrested the prosecutor by virtue of a certain process, which is the 
alleged battery complained of; but the officer cannot justify any actual force except in case of resistance 
attempt at rescue, and then no greater degree of force than was necessary to secure the prisoner. Com tins, 
Jitmcll, and Archbold. 
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OF HOMICIDE AND MURDER. 


When bodies are 
sent to civil sur- 
peon, all inform¬ 
ation to be given. 


Mode of proceed¬ 
ing in such trial in 
the sessions court. 

* r. para . 1161. 


Jf the law officer 
acquits. 


If he convicts of 
wilful murder, 
whether he declares 
the prisoner liable 
to capital punish¬ 
ment or not, the 
trial ig to bo refer¬ 
red. 


If tho law nt 
convict* of hoi., 
cide of any one 
the fourdonoini,. 
tions distinguish 
i>’ ‘he Mahomco 
law. 


3902. Magistrates, sending bodies to the civil surgeons for examination, arc to furnish 
them with all available information regarding tbe alleged cause of death. C. O. No. 152 
of vol. 3. In all cases where persons are known or suspected to have died from the effects 
of poison, the magistrate is to communicate to the civil surgeon, at the time of sending the 
body for examination, the name or any facts calculated to throw light on the nature of the 
poison, which is supposed to have been the cause of death. C. O. L. P. No. 3, April 25 
1856, and W. P No. 546, April 12, 1856. 

3903. In trials for murder before tbe sessions court, after the proceedings have been 
concluded in the prescribed manner,* the law officer of the court, who has been present 
during the trial, is to be required by the judge to declare whether the prisoner is convicted 
of the charge against him, and is to subscribe his answer on the record of the court’s 
proceedings. If the law officer declares the prisoner to be not guilty, the judge is to pass 
an immediate sentence of acquittal, and to order him to be discharged; unless he sees cause 
to disapprove such opinion, in which case he is to refer the proceedings oil the trial for the 
sentence of the nizamut adawlut. If the answer of the law officer declares the prisoner to 
be convicted of wilful murder {katl-amd), the judge, without making any reference to the 
heir or heirs of the slain, is to require the law officer to declare the punishment to which 
the prisoner convicted would be liable according to the Maliomedan law, supposing all the 
heirs of the slain entitled to prosecute the prisoner for kisas to have attended and prose¬ 
cuted him, at an age competent to demand kisas, and to have demanded kisas. The 
futwa of the law officer upon this reference is also to be subscribed on the record of the 
court’s proceedings; and whether the futwa declare the prisoner liable to suffer death, as 
must be the case in most instances of conviction of wilful murder under the supposed 
demand of kisas by the heirs of the slain; or whether it declare the prisoner not liable to 
capital punishment from the heirs of the slain not being legally entitled to demand kisas, 
or tho failure of retaliation from the parties standing in the relation of parent and child, 
cr master and slave, or otherwise; the judge is in either case to refer the proceedings for 

' ref n * zainut adawlut. Should the answer of the law officer to the first 

j. G u ' :r iuit the prisoner of wilful murder, but convict him of homicide of any one of 
7 mtl f ^ U(,miliat ^ oris distinguished in tho Maliomedan la\^ (viz. shabah-amd , katl-khata, 
rit vj n ™ U ^ am 'and katl~basabub\ the law officer is to declare the pre- 
1 , \| M,a: - llue according to the Maliomedan law; and if his futwa should 

..nut oi price of blood to bo the whole or part of the legal punishment, the 
ons court is to commute the fine to imprisonment [y. infr *]; and its sentences in such 
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instances, as in all others according to the existing regulations, are to be carried into 
execution without reference to the nizamut adawlut, if for temporary imprisonment; or 
referred to that court if for imprisonment for life; subject to the general provision* for 
referring to the nizamut adawlut all trials wherein the sessions courts disapprove of the 
futwas of their law officers. Beng . and Ben . Reg. IV. 1797, sect. 3. Ced. Prov. Re<r. VII. 

1803, sect 15, cL 2. 

3904. Where a session judge, concurring with the assessors in a verdict of justifiable 
homicide, referred the trial to the nizamut adawlut, because he was in doubt whether the ftlfio ^°Sd d of 
subsequent conduct of the prisoner, in making away with the body and denying that he had 1^1^° 

done so in the sessions court, did not render him amenable to justice for the concealment of thebody way wit ^ 
the homicide;—it was held that this, besides that it had formed no portion of the charge, was 
not a sufficient ground for reference; and the case was returned to the judge to pass his 
own order on it N. A. R. vol. 6, page 78. 

3905. On a conviction of murder the session judge must refer the case to the sudder u t ;, c 

court, whether the principal be on trial or not, as to all the participes criminis. Reports <*.*.**? pw^cipes 
L.P . 1854, part 2, page 725. 

3906. In the report of a trial for murder the nizamut adawlut observed that the judge Judge cannot 
had convicted the prisoners of privity to murder, whereas the confessions in the foujdaree after murder ; but 
proved them to have been accessaries after the fact. The court held that the former offence “Sto privily? 
was punishable by the magistrate; and that the latter took the case out of the judge’s juris¬ 
diction. And as the judge reported facts, which established an offence beyond his power to 

decide finally, the sentence was quashed and he was directed to refer the trial. Reports 
L. P. 1855, part 2, page 529. 

3907. A doubt having been entertained whether the above provisions relative to 

culpable homicide, not amounting to wilful murder, empower the sessions courts to commute I,io *jy * 11 na"V**i** s 
the diyut, oi fine of blood, prescribed by the Mahomedan law in such cases, to any period £ 0 '°* p iT ^ la * 
of temporary imprisonment, or whether the discretion of such courts, in the cases referred not exceeding 
to, is limited by tbe general rule contained in cl. 7, sect. 2, Reg. LIII. 1803, which restricts ' u * ‘ 

the sessions courts, in eases not specially provided for, from passing a final sentence exceed¬ 
ing corporal punishment and imprisonment with hard labor for the term of seven years:— 

it is hereby explained that the above restriction is applicable to all cases of commutation 
for diyut on a conviction before a sessions court of culpable homicide, not amounting to 
wilful murder, under the above provisions, or any other regulation in force. If j n any 
instance the above stated punishment appears insufficient, the judge is to refer the trial to 
the nizamut adawlut Reg. XVII. 1817, sect 7, 

3908. The above provision does not authorize the in diction of corporal punishment corporal pun- 
in cases of culpable homicide [consequently v.o additional period of imprisonment can be 

given in lieu thereof under sect. 2 , Reg. II. 1634]. C. O. No. 293 of vol. 1. Const '' 

No. 352. 

3909. In trials for murder in the sessions courts, an additional question is to be put Ruio for taking 
to the law officer, whether the crime of wilful murder is proved against the prisoner or L* officer. ° f u “ 

\ 9 u 
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How the law of¬ 
ficers of the niza. 


prisoner* 01 any of them; and the law officer is to subscribe a distinct concise answer, that 
h is pro\ed oi that it is not proved; after which he is to be called on for his general futwa 
in the case. C. 0. No. 228 of vol. 1. 

mut adavciut ar In all cases referred under the above provisions to the nizamut adawlut, the 

deliver their futwa. officers of that court, provided they are of opinion that the prisoner is duly convicted 
vZIfidirTS not ° f murder ’ are t0 wrifce tlieir futwa* upon the case referred to the law officer of the sessions 
He POru ' C ° Drt; assumin g always that all the heirs of the slain entitled to prosecute for kisas attended 
and prosecuted, at an age which rendered them competent to demand kisas, and that they 
demanded it. But if they are of opinion that the prisoner is not duly convicted of wilful 
nmrder, they are to state their reasons for such opinion; and whether they consider the 
prisoner altogether innocent, or convicted of homicide under any of the four denominations 
distinguished by the Mahomedan law, adding in the latter case the legal penalty to which 
Tho mzamut a- the prisoner is liable: and the nizamut adawlut, after considering their futwa so given, with 
, further evi- the whole or the proceedings on the case, are either to require further evidence, if they see 

^noe, or to pass . J 

liaal sentence. occasion, or to pass such hnal sentence as appears consonant to justice, and comformable to 
the Mahomedan law with the exceptions and modifications authorized by the regulations. 

homcdan^iav. 0 i !to ^ in an ^ case nofc P rov ^ C( -l f° r 1*7 the regulations, the Mahomedan law appears to the court 
be adhered to. repugnant to natural justice, they are notwithstanding to adhere thereto, if in favor of the 
prisoner, in the case before them; or, if against the prisoner, to grant such remission or 
mitigation of punishment, as appears just and proper according to the circumstances of the 
case ;f and at the same time to propose a new regulation to provide against a recurrence of 
the case. Bent/, and Ben. Reg. IV. 1797, sect. 4. Ced. Prov . Reg. VIII. 1803, sect. 11. 

^ 391 !• It I 3 n °t necessary for the nizamut adawlut to call for a second futwa from its law 

futwa couvicts cm officer in cases of murder, when the first futwa convicts of murder on grounds only of 
v‘, a ,l F uwp “ violent presumption (ghalib-oos-zana). Resolution N. A. February 27, 1852. 
r>m intention of 3^12. In trials for murder, the law officers are to deliver their futwas according to 
the manner or the doctrines of Yoosuf and Mahomed. The distinctions, however, made by those Imams* 
p«towion nt *( except and by Huneefah, as to the mode of committing murder are not to be adhered to by the 
u'Vo V,c Ihe nizamut adawlut; but the intention of the criminal, either evidently or fairly inferrible 
^'2 %‘unuul fr° m the nature and circumstances of the case, and not the manner or instrument of 
perpetration (except a3 evidence of the intent), is to constitute the rule for determining the 
P uniJi ^ meri t. It i3 further declared that wilful homicide by poison, or by drowning, when 
air*hi^the Iwlv^ Le Intention.of poisoning or drowning is evident, is included in the above rule; and that 
rul °* tn 81Uj h cases the nizamut adawlut (whatever may be the futwa of their law officers) are 

* v pare no- n\ °? tonce P r i sone ^ to suffer death, provided they judge him fully convicted of wilful 
OI U1, - ess they consider him a proper object for mercy4 Bent/, and Ben. Reg. IX. 
- , Sect. 75 J and Keg. VIII. 1799, sect. 5. Ced. Prim. Reg. VIII. 1803, sect. 10, c l. 1. 

Homicide in ee- '' ,len af i officer, engaged in the execution of civil process, is justified bv hi. 

'irtcucc: ,;t lepai authority, and exercisn. .» . , - e u i • . , * 

authority is mur- res ; Bta , lce * “ at authority in a legal manner, if he be resisted, and in that 

1856 * put 1 * U3 felled* the killing amounts to murder. Reports W. P. 
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3914. Whenever death is caused by violence without any obvious justifying or extenu¬ 
ating cause, the commitment should be for murder. It is left to the court trying the case 
to convict only of culpable homicide, if the facts be found to justify such a finding Reports 
L. P. 1851, page 1743. 

3915. Any person who is convicted of having deliberately and maliciously intended 
to murder one individual, and of having in the prosecution of such intention accidentally 
killed another individual, is on account of the murderous intention and actual homicide 
liable to the punishment of murder, in like manner as if he had killed the person intended 
to be murdered ; any distinction in the Mahomedan law to the contrary notwithstanding. * 
In such cases the law officers of the sessions court, and of the nizamut adawlut (to which 
court all trials of this description are to be referred), are to be required to state what 
punishment the prisoner would have been liable to, if he had committed the murder 
intended by him ; and if their futwa declares him in such case liable to suffer death, or if 
under the futwa so given, and the modifications of the Mahomedan law contained in the 
above provisions or any other regulation, the prisoner is liable to suffer death, the nizamut 
adawlut, provided it is established to their satisfaction that the prisoner intended to commit 
the crime of deliberate and malicious murder, and that the homicide charged against him 
was actually committed by him in the prosecution of such murderous intention, are to sen¬ 
tence the prisoner to suffer death, unless they consider him a proper object of merer, and 
deserving of pardon or a mitigation of punishment f Beng. and Ben . Reg. VIII. 1801, sect 2. 
Ced. Prov. Reg. VIII. 1803, sect. 10, cl. 2 . 

o916. The rule contained in the preceding clause is to be considered equally applica¬ 
ble to any other cases of homicide, which are declared by the law officers of the sessions 
court, or nizamut adawlut, to bo within the Mahomedan law of katl-khata, kutl-knim- 
inakam-ba-khata, or other legal denominations of accidental homicide; but in which the 
prisoner is clearly convicted of having committed the homicide proved agaiust him with a 
murderous intention, such as if carried into effect would have subjected him to a sentence 
of death; or with a deliberate intention to commit any crime, which if committed in pursu¬ 
ance of the prisoner’s criminal design would have rendered him liable to\a sentence of death. 
Beng. and Ben . Reg. VIII. 1801, sect 3 . Ced. Prov. Reg. VIIL 1803, sect 10 , cl. 3. 

3917. Such part of sect 3, Reg. IV. 1797 [para. 3903], as authorizes the sessions 
court, in cases of katl-khata, and other cases of accidental homicide, when the prisoner is 
declared liable to the divut, or price of blood, to commute such price to imprisonment is 
not to be considered applicable to any of the oases noticed in the two preceding paragraphs 
A prisoner is not liable to suffer any imprisonment, or other punishment, in the cases of 
accidental homicide mentioned in the section above quoted, although the diyut i$: declared 
by the law officers to be payable under the Mahomedan law, if the homicide clearIv appears 
to have been committed by misadventure in the prosecution of a lawful act and without any 
malignant intention. Beng . and Ben. Reg. VIIL 1801, sect. 6. Ced. Reg. VIII. 1803, 
sect. 10 , cl. 6. 

3918. It canndfc be held to bo simple misadv enture, if the accused person lias shown a 
\vant of clue caution, aud a recklessness of consequences. Reports L , P t 1856, part 2 , pane 787, 


When death is 
caused by violence, 
the commitment 
should be for mur¬ 
der. 


Erroneous homi¬ 
cide. 


(*) The term u er¬ 
roneous homicide r 
is not to he used in 
c commitments , as it 
does not shore the 
octree qf crimmali - 
V' main point 

v f teh should be 
shown in thcji ndin 
u fhether the homi¬ 
cide was culpable 
or not culpable , 
which aoes not ap¬ 
pear from the tertH 
erroneous . Reports 
L . P. IS51, pane 
1G2I. 
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The foregoing 
rule is applicable to 
all cases of occiden¬ 
tal homicide, 

h heroin the crimi¬ 
nal intention uf the 
(iarty, if carried iu- 
toexecution, would 
subject nim to a 

senU’iiOQ of iluutli. 


The rule for coin - 
mutation of diyut 
is not applicable to 
such cases. 


Homicide by 
misadventure in the 
prosecution of a 
lawful act and 
without malignant 
intention sutyccfs 
to no puuishmeof 


Want of due cau¬ 
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The magistrate 
may release the ac¬ 
cused iu cases of 
accidental or justi¬ 
fiable homicide ; 


and should apply to 
the law officer, if 
iu doubt as to the 
law. 

If act be feloni¬ 
ous. the homicide 
is murder. 


CattJe trespass. 


V here the wounds, 
but for bad health, 
would not have 
proved fatal. 


Homicide of mur¬ 
derers, robbers, or 
thieves, in self-de¬ 
fence, or defence 
of property, is jus¬ 
tifiable. 


So, homicide of 

» ih'!j persons by 

nUircra, m 


-'"st i~,s 

ra-s-Si 

exception t 0 v Uo 
penural r fie* of tm . 
turol justice, held 
by the Mahometan 
law. 


o919. The magistrate is authorized to release the accused, if the homicide, in which 

he appeals to have been concerned, is clearly shown, from the whole of the evidence, 
to have been accidental, or justifiable under the Mahomedan law and the regulations. 
Reg. IX. 1807, sect. 9 , cl. 1 . 

3920. In such case, if the magistrate is doubtful as to the law, he should apply to 
the law officer for assistance. Const. No. 617. 

3921. Prisoners having been engaged in the commission of a felonious act termina¬ 
ting in homicide, must be regarded as accomplices in the crime of wilful murder. Reports 
If'■ P. 1853, part 2 , page 1500. 

3922. Under the Mahomedan law it is culpable homicide, if a person whose cattle are 
trespassing on the crops of another is killed by the owner of the crops. Reports L. P. 1852, 
part 1, page 683. 

3923. Where th^ medical evidence showed that the deceased would not have necessa¬ 
rily died from the effects of the wound, had it not been for the bad state of his health, and 
where there was no proof of any intention to take life, the court held that the prisoner could 
not be convicted of wilful murder, but passed sentenco for culpable homicide. Reports L. P. 
1850, part 1 , page 936. Reports W. P. 1856, part 1 , page 404. See para. 3993. 

3924. Persons who wound or slay murderers, robbers, or thieves, in their own defence, 
or in defence of their property, are not to be proceeded against, or placed in restraint, or 
required to give bail, except under special orders of the magistrate; police officers are 
strictly prohibited from acting in violation of this rule, under penalty of dismission from 
office. Reg. XX, 1817, sect. 25, cl. 10 . 

3925. if any police officer, entrusted with or assisting in the execution of flny leoal 
warrant; for the apprehension of a person charged with murder, robbery, or other heinous 
crime, or pursuing a robber or murderer immediately after the commission of the crime, 
or resisting him during his attempt to perpetrate the crime, wounds or slays the offender 
in endeavouring to apprehend him, such police officer is to be held guiltless of any criminal 
act. Reg. XX, 1817, sect. 26, cl, 14. 

3926. In every case of wilful murder, wherein the crime appears to tho nizamut 
adawlut to have been fully established against the prisoner, hut the futwa of the law officers 
of that court has declared the prisoner not liable under the Mahomedan law to suffer 

oat i by kisas, solely on the ground of the prisoner’s being father or mother, grandfather 
heirs a ' 1 er ’ or ot ^ er ancestor of the slain, or of the heir of the slain, or one of the 
slain h»v' KJ 8lam a c bdd or grandchild or other descendant of the prisoner, or of tho 
for the lervi^V 116 slave ° f the P risoner > or of » n y other person, or a slave appropriated 

tion from then ^ pUlJ ‘ C * 0r °“ siinilar gr0und ° f P ersonal distinCtion and excep- 
no alleviating n * le ® of natural justice; the nizamut adawlut (provided they see 

futwa of theiHawoffirT 8 , ^ th ® CaSe) are t0 SCntenCS him to death, as if the 

authorized by the ^ ,lim liable t0 kisas ’ 01lo suffer deatb by seasut, as 

' ‘ - i J oinedan law in all cases of wilful murder, under the discretion vested' 
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in the magistrate with regard to this principle of punishment for the ends of public justice. 
Beng. and Ben. Reg. VIII. 1799, sect. 2. Ced. Prov . Reg. VIII. 1803, sect. 15. 


3927. It does not Justify any prisoner convicted of wilful homicide, that he or she was The desire of the 

" J J 1 . party slain to be 

desired by the party slain to put him or her to death; and m the event of the prisoner P ut (leath is n0 

J # \ 1 justification of wil- 

being convicted of the fact to the satisfaction of the nizarnut adawlut, and of their seeing ml homicide : 

no alleviating circumstances in the case, they are to sentence him or her to suffer death, 

whatever may be the futwa of their law officers under the Mahomedan law ; which in this 
instance also, although it withholds kisas, gives a full latitude to the magistrate in the 
discretionary punishment of tazeer or seasut. Beng. and Ben. Reg. \ HI* 1799, sect 3. 

Ced. Prov. Reg; VIII. 1803, sect 16. 

3928. A Hindoo is liable to punishment for aiding and abetting in the suicide of a tl J- ^ide^ iD 
leper. Const. No. 985. 

* 3929. Persons convicted of attempt at suicide are liable to discretionary pmushment 
by the magistrate as well as by the session judge to the extent of their respective powers, magistrate. 
Reports L. P. 1853, part 1, page 842. 


3930. By the Mahomedan law, homicide by duelling, though wilful, being authorized DueUias ' 
by mutual consent, does not subject the person committing it to the penalty of wilful 
murder. But provision is made for such cases, when the prisoner appears deserving of 
punishment, by the above rule. In the case of a fatal duel, the magistrate may commit 
all parties to take their trial for murder; and, to authorize the commitment, it is not neces¬ 
sary that a complaint should be made by a private prosecutor. In this case no punishment 
was awarded in addition to tlm imprisonment which the accused had suffered bcWe they 
were brought to trial, as it appoarod that tho surviving principal had received gross insults 
from the deceased, and that the seconds luid used every ondoavour to effect an accommo¬ 


dation. N. A. R. vol. 1, page 277. 

3931. It haviug been found, that in certain cases of murder the justificatory plea, be ^^isjiot to 
that the person murdered was the mistress or relation of the prisoner, and detected in ftcatory plea of for- 
criminal intercourse with another man, or that the murdered man was found in criminal ofor^tu^h^mb- 
intercourse with the prisoner’s mistress or relation, or generally speaking detected in forni- of 

cation, has been upheld by the law officers in bar of capital or discretionary punishment, 
and has been declared to subject such prisoner to diyut only, it is hereby enacted, 
that the Jaw officers of the nizarnut adavviut are to bo called on to declare in such cases 
what the futwa would have been, if such plea had not existed ; and the judge or judges 
sitting on the trial are to pass sentence under the general regulations and on consideration of 
all the circumstances of the case, the same as if uo’ such plea had existed. Reg. IV. 

1822, sect. 5. \ s . ^ \ 


Cases in which' 
person i oofcvi^ted 

rtWare 


3932. If the futwa of the law officers of the nizarnut adawli^t* declare any person w ^ 

convicted of wilful murder not liable to suffer death, under the Mafaomedau law , on the ofwiiftomurifyrare 

. . i. j 'o ' i ; ' doclareU 'by tho 

ground of one or more of liis accomplices bemg exempted irom\kisas, under any of the not imMo to 

. . .. i c \ •, ■ \ \ uoath oi> t/u 

circumstances recited above or on any similar ground ot exemption; the mzuuiut adawlut ^umi 

i, notwithstanding such futwa, ta sentence the prisoner to suffer death, if i?^ then* 'erupted froin kiias. 

m\,v vw'v, 


are. 


A 
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judgment he is fully convicted* and there appear no alleviating circumstances in the case.' 
th^princFpd^erpe^ wherever the accomplice in a wilful murder, though not the principal perpetrator of 

to^uffcr cfxitb'^ i0 murc ^ er > a PP e ars to the nizamut adawlut fully convicted and deserving of death, they 
are authorized, under the discretion given by the Mahomedan law in such cases, to sentence 
the prisoner to suffer death; whether the futwa of their law officers declare the same or 
otherwise. Beng. and Ben . Reg. VIII. 1799, sect. 4. Ced. Prov. Reg. VIII. 1803, sect. 17. 

Administering 3933. No specific punishment has been prescribed by any regulation in force for the 

poison \rith intent . , . . . . , . J ” 

to murder, death simple offence of administering poison with intent to murder, death not ensuing, the 
provisions of cl. 4, sect. 8, Reg. XVII. 1817 referring solely to the administering poison 
with intent to murder when accompanied by robbery, burglary, or theft, or attempt to 
commit the same. The first mentioned crime comes therefore under the general rule laid 
down in cl. 7, sect. 2, Reg. LIII. 1803, by -which sessions courts are empowered to pass 
sentence not exceeding 7 years’ imprisonment; [and to refer the trial to tho nizamut 
a*d m° ras ' 1285 a ^ aw ^ ut > ^ in an y ^stance, they consider such degree of punishment insufficient].* Const# 
No. 755. 


Special 3934. If any person or persons of the sutar caste, or of any other caste or persuasion 

cases. within the British territories, puts any person to death on tho ground of his or her being 
pe^oas^putiiDg ver3e(i in or Practising sorcery, such person or persons, on being convicted of the crime, are 
the 61 ' -round 11 of 10 be ^ ei<i °f murder, and are invariably to be punished accordingly: and if any 

sorcery persons actually form themselves into an assembly for the purpose of trying any man or 

.t^mbiyfor ihc woman on a charge of witchcraft, or any other charge, or cause such assemblies to be held ; 
^punlog^S and an y P erson or P ersons are in consequence put to death; they are to be considered to be 
Of mwde“ egUUty P rinci P al3 or accomplices in the murder, and are to be dealt with accordingly. Beng. and 
Ben . Reg. IV. 1797, sect 6. Ced. Prov # Reg. VII. 1803, sect. 34. 


lt&Ult; to 
®meuce uf utmti, 


Person, sacri- 3935 - A criminal and inhuman practice of sacrificing children, by exposing them to 

drowned, or to be devoured by sharks, prevailed at the island of Saugor, and Bans- 

' •, "“owbig Chogda, and other places on the Ganges. At Saugor especially such sacrifices 

bi’Wi' ,er ' Rl,! 1,1 be wefe made at fixed periods, namely, the day of full moon in November and in January, 

at which time also grown persons devoted themselves to a similar death. Children, thrown 

mto the sea at Saugor, were not generally rescued, as was the custom at other places ; but 

the sacrifice was on the contrary completely effected with circumstances of peculiar atro- 

in some instances. This practice, represented to arise from superstitious vows, was 

Kano.iioned by the Hindoo law, nor countenanced by the religious orders or by the 

menu ^ n0r was lt at an -^ tlU10 aphorized by the Hindoo or Mahomedan govern- 

be^cleurl^ ^ la P €rfion8 ooi merno.d in tho perpetration of such crimes would therefore 

of the off la ^° 10 P un ^ 3 ^ iment 5 ahd tho plea of custom would be inadmissible in excuse 

iim provision?/ effectual prevention of so inhuman a practice, the follow- 

of tahii ' i ;n;,ctcU 5 ~ If an y P° r8011 or persons wilfully, and with the intention 

mtoany T.tberriv^ t °* C * U8e t0 b ° thr0Wn int ° tbe 8ea> ° r into the or 

or without his or •"* ° 1 ' * the of maturi ^ with 

consent, m consequence whereof such person so thrown into the water 
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is drowned, or is destroyed by sharks or by alligators, or otherwise perished; the person or. 
persons so offending are to be held guilty of wilful murder, and on conviction are to be 
liable to the punishment of death; and all persons, aiding or abetting the commission of such 
act, are to be deemed accomplices in the murder, and are to be subject to punishment 
accordingly. The trials of prisoners convicted, as principals or accomplices, of the crimes 
specified in this section, are to be referred to the nizamut adawlut who are to pass sentence 
thereupon according to sect. 75, Reg. IX. 1793,* whatever may be the futwa of the law 
officers of that court; or to grant such remission or mitigation of punishment, as appears 
just and proper according to the circumstances of the case.f Beng . and Ben. Reg. VI. 
1802, sects. 1 and 2. 



* v. para 3912. 
f v. para. 1457. 


3936. If a child, or any person not arrived at maturity, is thrown into water, as stated 
in the preceding section, and is rescued from destruction, or by any means escapes fLom it, 
the persons who have been active in exposing him or her to danger of life* and all aiders 
and abettors of sucli act, are to be held guilty of a high misdemeanor; and on .conviction 
are to be liable to such punishment as the sessions courts, under the futWgs of their law 
officers, judge adequate to the nature and circumstances of the case. Beng . and Ben. 
Reg. VI. 1802, sect. 3. 


othe* person, is 
rescued, the crimi¬ 
nals are to be hold 
S'vliy of a hi h 

misdemeanor. 


3937. The magistrates of districts, wherein the sacrifice of children has been prae- 
tised, are required to be vigilant to prevent the continuance of the practice; and are to vcut these prac- 
cause the provisions of this regulation to be from time to time proclaimed at the places, and 
in the season, where, and when, such sacrifices have been effected. Beng. and Bon . 

Reg. VI. 1802, sect* 4. \ 


3938. The magistrates were required to issue a proclamation throughout their res- punishment ot 

° 1 1 ° raj kumars cu using 

pcctive jurisdictions, prohibiting the inhuman practice, then prevalent among the tribe their 
of rajkumars, of causing their female infants to be starved to death : and declaring that if death, 

any rajktamar, after the publication of the proclamation, should designedly prove the 
cause ot the death of his. female child, by prohibiting its receiving nourishment, oi in any 
other manner, such rajkumar should be liable to be tried as for murder- In such cases,, 
the magistrate, on receiving information thereof upon oath, or such other information 
or proof as he deems sufficient to render the charge highly probable, is to cause such, 
rajkumar to be apprehended; when, if it appears to the magistrate that the crime has 
been actually committed, and that there are grounds for suspecting} the prisoners to have ^ r p ara 

been concerned in the perpetration oi it, the magistrate is to cause him to be committed to 


• prison to be tried before the sessious court; and is at the same time to take all other 
precautions, as usual, for securing the attendance of the original complainant or informant 
and of the witnesses; and the prisoner is to bo tried as in other cases of murder. Ben. 

Reg. XXI. 1795, sect. 13. Ccd, Proa . Reg. III. 1804, sect. 11. 

3939. Several instances having occurred in which persons were convicted of putting p u »,uhm®nt of 
their children to death from an impulse ot passion, with the intention of rcvoiitrim’ them- 
selves for a real or supposed insult or injury, ottered to them by another person, under an dwUh iu rc '; 01, p° 

• I _ , 1 fur sumo? iubuIi er 

idea that the guilt of shedding the blood of the innocent victim would lia on the head of the offered u« 
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b y another person offering such insult or injury; proclamation was made, throughout the ceded pro- 
•vmces, declaring that any person who should be capitally convicted of putting to death his 
01 er c j or children, or of putting to death any other child or person, in consequence of 
area or supposed insult or injury, would be invariably punished with death according to 

6 P rovis * on s of the laws and regulations in the case. 0. O. Nos. 42 and 55 of vol. 1. 

Neglect of child, 3QAO mi 

““jecu to aiyuh h ’ •* lhe death ° f a child occasioned by the negligence of the person in charge of 

i , subjects such person to the payment of diyut, as incurred by the commission of katl- 
'aim-makam-ba-khata, or homicide by misadventure. N. A. R. v ol. 1, page 382. 

^tet?f, n r 3 t 'he . 394L The reverence P aid b 7 the Hindoos to brahmins, and the reputed inviolability 
fo“K4 nt ruiM 016 ° f Aeir persons » and tbe loss of or Prejudice to caste thatfensues from proving the cause of 


their death, have in some places in the province of Benares been converted by some of the 
more unlearned part of tliem into the means of setting the laws at defiance, from the 
dread and apprehensions of the persons of the Hindoo religion, to whose lot it must 
frequently fall to be employed in enforcing against such brahmins any process or demands 
on the part of government. The devices, occasionally put in practice under such circum¬ 
stances by these brahmins, are lacerating their own bodies either more or less slightly 
■with knives or razors; threatening to swallow, or sometimes actually swallowing poison, 
or some powder which they declare to be such ; or constructing a circular enclosure called 
a kurh, in which they raise a pile of wood or of other combustibles, and betaking them¬ 
selves to fasting, real or pretended, place within the area of the kurh an old woman, with 
a view to sacrifice her by setting fire to the kurh on the approach of any person to serve 
them with any process, or to exercise coercion over them on the part of government or its 
delegates. These brahmins likewise, in the event of their not obtaining relief within a 
given time for any loss or disappointment that they may have justly or unjustly experi¬ 
enced, occasionally bring out their women or children, and causing them to sit down 
in the view of the peon who is coming towards them on the part of government or its dele¬ 
gates, they brandish their swords, and threaten to behead or otherwise slay these females 
or children on the nearer approach of the peon ; and there are instances, in which, from 
resentment at being subjected to arrest or coercion or other molestation, they have actually 
not only inflicted wounds on their own bodies, but put to death with their swords the 
iemales of their families, or their own female infants, or some aged female procured for the 
occasion. Nor are the women always unwilling victims ; on the contrary, from the preju¬ 
dices m which they are brought up, it is supposed that in general they consider it incum- 
on them to acquiesce cheerfully in this species of self-devotement, either from motives 
^miatuken honor, or of resentment and revenge, believing that after death they shall 
tabUsh °or put* ^ torm ®ntors of those who are the occasion of their being sacrificed.—In order 
or to the nm ^ *° t ^ ese abuse3> ^ * s enacte d> that upon information in writing being preferred 
TtTl? cm™; prepared * mmt any brabmil> or brahmins, for establishing a kurh, or for being 

the manner ^rlblT^ 0 * slau S hter bis w °men or children, or any or cither of them, in 

te n 7r fh b y re . anyanbjectof dbcontoQt7-° r,na " 7n ^ ner 8ubstantially similar ther eto, on account of 


. or any other account whatsoever; in such case, upon oath Lein<. 
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made to the truth of the information* the magistrate is immediately to address to the said ^ n ^ e re p b ^” n o£ ^ 
brahmin or brahmins a written notice in the vernacular* and under his official seal* which 
notice is to be served on him or them by such of their relations* friends* or connections* as 
the magistrate may think fit* and have an opportunity of employing ior the purpose ; and 
in default of such relations* friends* or connexions of the said brahmin or brahmins* the 
magistrate is to cause the notice to be served by a single peon of the same religion ; and 
the notice is to require the said brahmin or brahmins to remove the kuih and the women 
and people that may be placed in it; or to desist from any preparation towards wounding 
or slaughtering the women or children* according as either or both of these facts are 
charged in the information. The notice is also to contain a positive and .encouraging 
assurance to the brahmin or brahmins in question* that on his or their complying with the 
principal exigence thereof* by removing the kurh and the person or persons therein* or 
by desisting from any preparation to wound or slaughter the women and childien* and 
thereon repairing (as they may think fit) in person or by vakeel to the civil couit* pioper 

enquiry shall be made concerning the dispute that may have given occasion to the act or 

acts thus prohibited. But if the issuing of the notice has not the effect of inducing the 
said brahmin or brahmins to comply with the exigence 'thereof, a written return to tfcat 
purpose is to be made and attested by the party or parties entrusted with the serving of it; tbo^apprehensVa.i 

and the magistrate is thereon to issue a warrant under his official seal and signature fox slknan poons. 

the apprehension of the said brahmin or brahmins* specifying the misdemeanor and contu¬ 
macy with which he or they stand charged; and the execution of the warrant is to be 
committed to peons of the Mahomedan religion, nor is any Hindoo to be sent on such 
duty. On tho brahmin or brahmins against whom the Warrant has been issued being brought • 
before the magistrate* he or they are to be dealt with in the mode prescribed by section o* to pj^wawhon^h' 
Regulation IX. 1793*, respecting persons charged with crimes or misdemeanors: and it j- ^^y^ brou,?ht 
appears to the magistrate on the previous enquiry* w r Inch by the said section he lim * 
directed to make, that the misdemeanor or misdemeanors charged (that is. the (.onstmcti^ _ 
of the kurh* or being prepared to wound or slay the women or children, acooiding as ei 
or both of these acts have been charged) w T ere actually committed*and that there aic ^roun s 
for suspecting! the prisoner or the prisoners respectively to have boon concerned, either 
as a principal or an accomplice, in the perpetration of either or both of these acts;' the ma¬ 
gistrate is to cause him or them to be committed to prison or held to bail (according as the 
parties appear to have been principals or accomplices) to take his or their trial at the sessions, 
and is to bind over the informant or complainant and the w itnesses to appear at the trial, in 
the manner prescribed in the aforesaid section. Ben .. Reg. XXI. 1795* sects. 1 and 2. 

3942. The sessions court is to conduct the trial of the brahmin or brahmins charged Trial of saoh per- 
with the above offences in the manner prescribed in the regulations in respect to other 
offences; but* as the Mahomedan law cannot adequately apply to offences of this local ^ 

nature* it is therefore provided and ordered* that where, m the opinion of the session judge, b c c ^!^ ur £or r ' 
the charge of being a principal in respect to the constructing of a kurh* or to the having 
been prepared to wound or slay the women or children, is proved, the said judge is td 
sentence the prisoner to the payment of Ik fine equal to the amount of his annual income 

9 ? 


l t)pafn % 370. 


t p. para. 97*). 


misTft,, 



Tvhicii is to be estimated according to the best information that the judge is able to procure 
respecting it, and on proof to the judge’s satisfaction of the prisoner’s being guilty only as 
an accomplice, he is to be sentenced to the payment of a fine equal to one-fourth of his 
estimated annual income. In all cases of parties being sentenced to the payment of such 
finc^ they are to be committed to, and are to remain in jail until the amount thereof be 
paid, or until they shall have delivered to the sessions court, or after the said court’s 
departure to the magistrate, full and ample malzaminee or security to pay the same within 
six months from the date of their release; and such parties, before their enlargement, 
either in consequence of their having liquidated, or having entered into security for the 
payment of.the fine imposed on them, are to deliver into the sessions court, or in its absence 
to the magistrate, fiulzaminee or satisfactory security from one or more creditable persons 
not to offend in like manner in future. Ben. Reg. XXL 1795, sect. 3. 

h c n ’^ay?rtportei 3943. All sentences passed by the sessions court Under the above section, without 
however an y intermediate suspension of their execution, are to be transmitted within ten 
days after their being passed to the nizamut adawlut, wdiich court may order such mitiga¬ 
tion and restitution of the fine or fines thereby imposed, as may be thought proper ; but 
until the order be issued by the nizamut adawlut, the sentence of the sessions court is to 
be considered in full force, and to be carried into effect accordingly. Ben. Reg. XXI. 
1795, sect. 4. 


1 n case suchbrah* 3944. In case any brahmin, against whom the magistrate issues the warrant prescrib- 

miu resists the war- •» . 0 t . . 1 

mt of the magis- cu m sect, z, retuses to obey, or resists or causes to be resisted, the peons deputed to serve 
it, or escapes after being taken by them into custody, or absconds, or shuts himself up in 
^T^tandod aD y honse or building, or retires to any place, so that the warrant cannot be served upon 
lho'conIot<^ roUSh to®’ the magistrate is to issue a precept to the collector requiring him to cause the nearest 
tuhseeldar to attach the lands that such brahmin may possess in property, or in mort^ao-e 
or in farm, or lakhiraj. The lands are to remain attached until he surrender, and the 
collections made during the attachment, after deducting such revenue as may fall due to 
government, are to be accounted for, and paid to the party against, or on account of, or in 
resentment to, whom the kurh was originally established, or the woman or women, or 
ciiikl or children, were to be wounded or slain; and after the surrender or apprehension 
°1 the brahmin or brahmins who set up the kurh, or was or were prepared to wound or 
i?t ^ ° r women or children, or either of them, his or their lands are to be released ; 
ie or tlle y are to be proceeded against, in respect to his or their trial for the original 
GnCX ° r °^ Uu -3, as prescribed in sects. 3 and 4. Ben. Reg. XXI. 1795, sect. 5. 

Collector to apply 3945 T 

towound or V i eVent0fanybraIlmin or brabm5n8 ^Wishing a kurh, or preparing 

“oS prevent the servlnJ Z °'' ‘f* W ° men ° r cH ! dren ’ or ai V or either of them ’ with a view to 

women orchudrejf local tuhseeldar or bv T 7 0r ^ ° n him ° r theD1 f ° C ° f rGVeme h Y the 

ZSt&S the to the magistrate: and ur“ T* ° f the C ° 1IeCt ° r iS to , re P resent the ™mstances 

n-ronue depart- ' * n tlie peon deputed with the dustuck, or any other creditable 

MagisVrate person or pei-aons, attendin//in , a ' . uraDle 

how to proceed. stated in ^ ™ > ” /T* and maklll S oatb to tho truth of circumstances 

i ion of the collector, the magistrate is to proceed as above directed. 
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requiring likewise, in his notice, the brahmin or brahmins either to discharge the balance 
of rent or revenue that has been demanded from him or them, or to appear, and, en¬ 
tering security for such part of it as he or they may have pleas against the payment of, 
to file his or their objections to the payment of such part in the civil court, that the 
merits of the case may be enquired into and decided according to the principles by which 
other disputed demands and accounts of revenue are directed to be determined. If the 
issuing of this notice fails to induce the brahmin or brahmins to comply with the requisitions 
of it, the magistrate is to proceed and the accused brahmin or brahmins are to be tried, as 
directed above in sects. 2, 3, and 4. Ben . Reg. XXL 1795, sect. 6. 

3946. If any brahmin or brahmins, on account of any discontent or alarm, well or 
ill-founded, either against government, or its officers, or servants, establish a kurh, in 
which any person or persons are, at any period from its construction until its removal, 
burnt to death or otherwise lose their lives, in consequence of such kurh being set iii e to 
by any person wdiomsoever; the brahmin or brahmins who have caused the construction 
thereof are to be held chargeable with, and made amenable for, the crime of murder ; as 
well as the party or parties who have been immediately employed; or aided, in setting fire 
to the pile or combustibles in question; and upon proof of thefact to the satisfaction of the 
sessions court, such brahmin or brahmins, and such person or persons, setting fire to the 
kurh, are to be sentenced on trial before the said court to suffer the punishment of death, 
in the same manner as if they had committed and been convicted of katl-dmd , or preme¬ 
ditated murder, according to the doctrines of the Mahornedan law; and, with a view to 
render the example as public as possible, such sentence (whether consistent with the futwa 
of the Mahomedan law officers, or otherwise) is in this case to be accordingl} r formally 
passed by the sessions court on the brahmin or brahmins thus convicted; but it is to be 
at.the same time explained to the party or parties thus cpndemned, as it is also hereby 
expressly provided, that all such trials and the sentences passed, are by,the sessions court 
to be submitted (in like manner as is prescribed in sect. 47, Reg. IX. 1793*) to the nizamufc 
adawlut; and the party or parties condemned under this section are to remain in jail to 
await the final judgment of that court, who are to confirm or mitigate the sentence as 
appears proper. Ben. Reg. XXI. 1795, sect: 7. 

3947. If any brahmin or brahmins, under the circumstances and in the manner de¬ 
scribed in the preamble to and the following sections of this regulation, or under such cir¬ 
cumstances and in such manner as is substantially similar thereto, with a sword or other 
offensive weapon, or otherwise, actually wounds his or their women or children, or other 
women or- children; or any or either of them; on account or in resentment of any real or 
supposed injury committed towards him or them by any amils, tuhseeidars, or other officers, 
or servants, employed in the revenue or judicial departments; or so wounds any of his 
or their own women or children, or any other woman or child, on account or in resentment 
of his or their differences with any individual; he or they are for such act or acts to be 
sentenced by the, sessions court to transportation, subject to the same reference to the niza- 
mut adawlut, and to the like mitigation as in the cases referred to in the preceding section. 
Ben. Reg. XXI. 1795, sect 8. 


Brahmins causing 
the construction of 
a kurh, and per¬ 
sons firing it. are 
to bo tried on a 
charge of murder 
tor any loss of life 
occasioned thereby. 
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Brahmins killing 
"women or children 
Tinder such circum¬ 
stances how to be 
punished. 


Families of such 
brahmins to "be ba¬ 
nished and their 
lands forfeited; 


th ,e forfeiture 
’ the lands is not 
carriod into 
K "'*\ witb out the 

~ofsorere- 


and in no case un- 
less ti e whole of 
the family is ba¬ 
nished. 


Brahmins con¬ 
victed of murder 
• re not exempted 
from death. 


descrihefUn ^ or brahmins, under tbe circumstances and in the manner 

circumstances and P ^ amb ^ t0 subse( l uent sections of this regulation, or under such 

offensive weanon T * manner as 13 substantially similar thereto, with a sword or other 

other Women or rl iT ° iei ’ W1Se act ‘ ial!y puts to death llisor their women or children, or 
, . .' 11 dlen ’ or an y or cither of them, on account or in resentment of any real 

officers or^e, towards llitn or them by toils, tuhseeldars, or any other 

anv r3erVai f em P lo y edmt b e avenue or judicial departments; or so puts to death 

J. iS ° r th ! 1C ° Wn women and children . or any other woman or child, on account 
m resentment of his- or them differences with any individual; he or they are to be tried 

for such homicide, and on the proof of the fact or facts are to be accordingly sentenced 
by the sessions court to capital punishment, subject to the same reference to the nizamut 
adawlut and to the like mitigation of punishment as in the cases referred to in sect 7 - 
and the families of any brahmin or brahmins found guilty of murder under this section are’ 

according to the order of the governor general in council under date the 17th June 1789 

and the publication made in conformity to it by the resident at Benares under date the 7 th 
July of the same year, to be banished from the province of Benares, and the Company’s 
territories; and his and their estates in land are to be forfeited and disposed of as to govern 
ment seems proper; and accordingly the sessions court is required to subjoin this order to 
a sentences that they pass on brahmins for murder under this section, at the same time 
reporting such sentence and order to the nizamut adawlut, together with as accurate an 
account os they may be able to procure of the number, sex, and age of the persons compos- 
the family of such brahmin or brahmins, and annexing their opinion how far it may I e 
advisable or otherwise rigorously to enforce the banishment of the family of such brahmb 
or brahmins, or to confirm, nut,gate, or annul, the order for the forfeiture of their rell 7 
perty; and the nizamut adawlut, on consideration of this sentence and order and* f 7 
opinion of the sessions court, are either wholly to confirm, or to initiate the ’sentence 1 
order as appears proper; and in all cases where the forfeiture of the landed property of such 
brahmin or brahmins, and that of his or their family, is confirmed by the nizamut adawlut 
the said court is to advise the government thereof; nor is such sentence to be carried into 

government 3 “ ° f the “ P">P**7 without an order from the 

SL f f T°T T part 0f the 80,ltence ’ and directi “g » what maimer the lands 
us forfeited are to be disposed of. Ben. Reg. XXL 1795, sect. 9. 

tb., ,^7 WheneVCC the banishment is limited either to the party or parties committing 
or forfeit er> ° l t0 * certa * n number only of Ids or their family or families, no confiscation 
entirely ] 7 • °' ^ anded Property is in such instances to take place; but the same is tp be 
exempted from V° pa6Besslon> and M the property, of those members of the family who are 
’ i lInent Beru Re & XXI. 1795, sect. 10. 

, f blU * ns conv ieted of murder within the province of Benares are no Immo- 
exempted from a senten.v. r c ,i ,, , , . 1 „ ao longer 

1 . . x of ueath: but the execution of a sentence of death aoainct a 

rainno is no o replace within the limits of any spot of ground held sacred 7 tl 

Hindoos, -he magistrates are enjoined to execute all sentences of death against hr a I 

at some convenient place situate without such limits. Reg. XVII. 1817, sec t 15 . 



BOOK V.—CHAPTER III.—SECTION IV.-HOMICIDE AND MURDER. 


785 


3951. The offence of causing or procuring abortion has not been specifically provided Causing or 
for by any regulation. By the Mahomedan law it does not amount to murder, though the P rocu ring 
quickened foetus be destroyed, or the woman die from the means used to procure the abor- Hmv fe^puni* u 
tion: and the nizamut adawlut “ do not consider these offences to be of a heinous description, able * 

unless death ensue” to the woman. See C. 0. No. 303 of vol. l.(a) But the procuring of 
abortion has been distinctly recognized as a crime in the regulations, as in sect. 22, Re g. out law offiarn^ed 
XNII. 1816 ; and therefore in trials held without the aid. of a law officer the session judtre is " ' ~~ referred * 
at liberty to pass sentence without reference. C. O. No. 1433, November 20, 1854. PV. 

3952. Where drugs were administered to a woman in order to procure abortion, under ^vhere death to 

circumstances which precluded the supposition that her death was intended and she died ‘ w , ol ? an is not 

, 1 11 # intended, ,t is only 

irom their effects, it was held that the crime was culpable homicide and not murder. To cul P aa io homicide, 
constitute murder under the regulations, as well as under Mahomedan law, there must be a 
murderous intent. Reports W. P. 1854, part 2, page 262. 

3953. The mere concealment of the birth of a newly born illegitimate child is pun- Concealment 

ishable by a magistrate. Reports TV. P. 1853, part 2, page 1554. But where the court of birth, 

v . . . How far puuish- 

acquitted the prisoner on every count except that for concealing the birth, they sentenced able. 

her to imprisonment for 7 years. Reports JV. P. 1856, part 1, page 411. Where a widow 

concealed the birth of an illegitimate child, which she buried privately the same day, and it 

was proved that the child had been born alive, although there was not sufficient evidence to 

bring the charge of murder home to the prisoner, yet it was held that she was punishable 

for^ the concealment of the birth; and she was sentenced to imprisonment for 18 months 

with fine in lieu of labor. This precedent holds good whether the tidal be held under tho 

Mahomedan law or otherwise. Reports TV\ P. 1852, page 1541. So, for two years with fine 

in lieu of labor. Reports JV. P. 1855, part 2, page 831. 

3954. When the prisoner was secretly delivered of an illegitimate child, which she c}li ^ e ^^a Cy fac ^ 
affirmed was still-born, and admitted that she had thrown away the evidence of her shame, i^ 0l? ofthe homi* 
the court remarked that while the disgraceful connection, out of which the birth arose, 

might naturally suggest concealment even of a still-birth, vet it may, on the oilier hand, 
afford strong prima facie ground for inferring a Wilful destruction of her living infant with 
the same object. Difficulties of this nature can only be solved by a reference to the medical 
evidence, and the appearances visible on the body. Reports TV. P• 1855, part 2, page 337, 

3955. In a case of attempting to commit suicide, which the session judge referred to Attempt to 

the sudder court as beyond his competence, the court held that the session judge should cide***** Sui " 

have disposed of the case either under Reg. XII. 1829* (if he thought that law to apply to within the com- 
the case), or otherwise under the general powers vested in him, by Reg. LIII. 1803,f to atonjulh™* 1 ' 0 
pass sentence in cases not specifically provided for by the regulations, hut punishable under ff7 * 

with attempt to 

(a) By the English law, under a late statute, “ whosoever, with iutent to procure the miscarriage of any woman, panU 

shall unlawfully administer to her, or cause to be taken by her, any poison or other noxious thing, or shall unlawfully wo para. 1314. 

any instrument or other mpaus whatsoever with the like Intent, shall bo guilty of felony, 77 punishable with transportation for 
Kc, or for not less than fifteen years, or impiiaototnc at noi exceeding three years ; and it is immaterial whether the wmnan 
was or was not pregnane at the 

9 e 
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Homicide is jus¬ 
tifiable 


in wnr; 

of an apostate; 


(>f an insurgent; 


of a condemned cri¬ 
minal; 

of a murderer liable 
to kisas, by the per¬ 
son entitled there¬ 
to ; 


in self-defence, or 
defence of smother; 


iu preservation of 
property from theft; 


,n prevention of 
twioUfry or other 
heiuoui crime; 


desire of the 
ton killed; 


tuc Mahomedan law of tazeer. The court also observed that the magistrate might have 
passed sentence upon the prisoner under the provisions of sect. 19 , Reg. IX. 1807,$ if he 
considered the case not to call for a severer sentence than he could inflict. Reports 
L. P. 1853, part 1, page 842. 

395G. By the Mahomedan law homicide is considered as justifiable, or culpable. 
Justifiable homicide (katl-i-mabuh) is not distinctly treated of in the hooks: hut is inci¬ 
dentally mentioned, as commanded* in the advancement of religion or justice; as autho¬ 
rized in the defence of the person or property; and for the prevention of an atrocious 
crime; or as exempted from the provisions against unlawful homicide in consideration of 
some circumstances of necessity or justification. The following instances have been 
expressly noticed by the authorities I. In prosecution of war against hostile infidels, for 
the advancement of Islam, or in support of a Mussulman community.—II. Of an apostate 
from the faith of Islam, who, after being duly called upon, persists in his apostacy; an 
apostate being considered as an alien or enemy.—III. Of an insurgent against the rightful 
imam, when slain in the act of insurrection, or of open resistance to the established 
government.—IV. Of a condemned criminal, by order of the kazee or magistrate authorized 
to pass sentence of death. So, if the magistrate order the infliction of legal punishment 
not capital, and it happen to occasion death.—V. Of a murderer liable to kisas, if killed by 
the person legally entitled to retaliation, or by his express direction, although sentence of 
kisas may not have been passed by the kazee. This assumption of right, without a judicial 
enquiry, is however deemed culpable; and the exercise of it by any other weapon than a 
sword, or similar instrument, is declared subject to correction.—VI. In self-defence, or in 
defence of another, if life be endangered, or be thought in danger, from the assault of a 
person having a drawn sword, or other mortal weapon ; provided self-defence be manifestly 
unattainable without killing the aggressor.—VII. In preservation of property from theft or 
robbery, provided the owner cannot recover his property but by killing the thief. A real 
or presumed necessity is required to render the homicide justifiable.—VIII. In prevention of 
adultery, rape, or other offences of a heinous nature, being chiefly such as, by the Maho- 
raeJan law, are punishable with death. It seems that if a person finds a man in the act of 
adultery, or in the attempt to commit it, with his own wife, or other near connection, and 
the latter assenting thereto, lie may kill them both ; or, where the female is not consenting, 
he may kill the violator; (N. A. R. vol. 1, pages 5, 78, 156.) the concealment of such 
silltng would however render him liable to punishment; (N. A. R. vol. 1. page 240.) 
^'v "> sa ® c ‘ ent presumption of adultery if he finds a man in bed with his wife; 

' K '\ 7 1 I*' vo1 - 1 > V a ge 151.) but the homicide is not justifiable after the completion of the 
8' u tery. Unless the person slain lias been found in the houde of the husband, master, or 
relation., who kills him; ( N. A. R. vol. 1 , pages 39, 71, 74*, 78, 197.) nor is a mere 
suspicion of adultery a suillcient justification ; (IV. A. R. vol. 2, page 100.) nor, in the case 
of any "t inr woman (or according to Imam Mahomed in any case) would the homicide be 
justifiable, unless all other means within the power of the slat er, as calling out, should have 
failed to pietent the commission of the offence. (N. A. R. vol. 1, page 74.)— IX. The killin 
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another at his express desire or command. ( N A . R. vol 1, page 1;) for a man has power 

to dispose of his own life, as of other personal and proprietary rights; and therefore 

suicide incurs no forfeiture or other penalty, under the temporal law of Islam; and so, as 

homicide by duelling is committed by mutual consent, the penalty of murder is not 

incurred. {N.A.R.vol. 1 , page 277 .)^-X. By compulsion, under menaces which induce and by compulsion. 

a fear of death: but such homicide is not strictly justifiable, the penalty of kisas being 

transferred to the compeller, and the compelled person liable to discretionary punishment, 

if the circumstances of the case appear to require it.* This principle, which regards the * c . jv. ja. 

compelled person as the instrument rather than the author of the homicide, is applicable to * J 1 


every case of physical compulsion and necessity: but no illegal act can be justified by tiie 

mere command or influence, unaccompanied with force or menaces, of a parent, husband, 

or master, or of any person whatever. Neither is the justification of homicide in support 

of the law, and of legal process, in all cases expressly provided for; though it cannot be 

doubted that, in cases of resistance to such process, any acts unavoidably done in the 

execution of public duty might be justified; and that the principles of justification which 

have been stated in cases of a private nature, w'ould be applicable with additional force in 

all matters connected with the execution or advancement of public justice. The general ^General prina- 

principle on wdiich the above rules are founded is, that every Mahomedan may inflict 

tazeer upon a criminal in the act of committing a crime, but that after the completion oi 

the offence the magistrate alone is authorized to punish the offender. 

3957. The Mahomedan law recognizes five descriptions of culpable homicide1 of F ^^ e b s 1 e"^;! 
kah-dmd, or wilful homicide; implying a murderous will evinced by a voluntary act, and ride, 
by the use of a mortal instrument, or something likely to occasion death:—2. hatl-shabah - 
dmd , or wilful-like; i. e. resembling the former in the voluntariness of the act, but differ¬ 
ing from it by the use of an instrument not considered to endanger life, and therefore not 
evincing a murderous intention :—3. katl-khatd , or erroneous homicide; viz. by an erioncous 
act, or by error in the intention:—4. katl-kdim-makain-i-khatd> called also jari-majta i 
Jthatdy or involuntary homicide;—5. katl-ba-sababy or accidental homicide by an inter\ei-i 


ent cause. 

3958 . Katlr&md is defined in the Hedayah to be “ homicide committed by a respou- Wilful homicide 
siblo (i. e. a sane and adult) person, wilfully striking another person with a mortal weapon, ' ' ‘ umd ' 
or something that serves for such, as a sharp piece of wood, a slru’p stone, or fire. It is 
added in explanation, that “ dmd means intentional; but the intention, being concealed in 
the mind, can be discovered only by something affording proof ol it j and, as the use of a 
common instrument of homicide does afford such proof, when the slayer of a man uses an 
instrument of that description, it proves his intention to kill.” 

3,059. ShabaJi-amd differs from kail-dmd only as regards the intention to kill. Aboo w iIful ., iko , katt . 
Huueefah and his disciples disagree as to the definition of this offence; but the diflfaror.ee hau^Umd. 
between them respects only the instruments to be admitted as sufficient evidence pf the in¬ 
tent to kill; the fortner restricting. ictil-dmd to cases in which a mortal weapon (i. e. one 
appropriated or commonly used for the .purpose ot killing) is the instrument of death, the 
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Erroneous homF 
cide, kull-khata. 


latter including therein all instruments likely to kill. (M A. R. vol. Images 5 , 65, 95.) 

- . 9 * o isciples hold in opposition to Aboo Huneefah that murder by strangling is liable 
to 'isas. (JST. A. R. vol 1, page 41.) And, where the weapon was not found, the futwa de- 
e prisoner convicted of shabali-dmd only. (A£ A, R. vol, 3, page 106.) According 
^ *0 uniform opinion of Aboo Huneefah and his disciples, killing by poison, in whatever 

mamier U ma y be S !ven > is not deemed wilful homicide. The fine of blood is payable as for 
manslaughter, if the poison be compulsively put by another into the mouth of the deceased- 
But if the deceased took the poison into his own hands, and eat or drank it without com¬ 
pulsion, though he did not know it to be poison, the giver is liable to discretionary punish¬ 
ment only. But the discretionary punishment, it is said, should extend to death ; as the 
offence is of that heinous nature which is declared punishable with death for the security 
of mankind. (N. A. R. vol. 1, page 58.) 

3960. . The error which distinguishes katl-hhatd, or erroneous homicide, is either in 
the act, or in the intention: in the former, as when an arrow is shot at a mark and hits a 
man, or when a blow aimed at one person undesignedly strikes another;- if an arrow shot at 
one person pass through him, and afterwards kill another, the homicide is wilful as regards 
tne first, and erroneous as regards the second: in the latter, as when one shoots at a °mau 
mistaking him for a deer; or when a Mussulman kills another Mussulman under a suppo¬ 
sition of his being a hostile infidel whom it is lawful to kill. 

3961. Katl-Uim-mUkdm-i-khatd is involuntary homicide by an involuntary act • 
as when a sleeping person falls on another from the roof of a house, and kills him in the 

fall; or where a horse tramples a person to death, without the rider’s designing it, or beimr 
able to prevent it. ° ° 9 

3962. Accidental homicide by an intervenient cause, hatl-ba-sabab , is when a person 

by doing an illegal act, produces a cause which occasions the death of another • as if 

digs a well in ground not belonging to him, and another falls into the well and is killed “““ 
3963 Mr. Ilarington gives a series of cases, quoted from the Hedaya and the 
Futawa-i-Aalumgiri, explanatory of the differences between the several descriptions of 
homicide noted above; m which the distinction has been settled into precedent; but it seems 

= ■ T m !“? giVen WiU Buffice for P pa ctical purposes.—The penalty 

' ^ f 6SS thehekSOr rapresentatives of the slain forgive or compound 

rl «2- “r i9a S ° eiCluJed from mhcritance to the property of the slain, 
the heirs 0 f th T i3 StateJ to have tVTO ends ™ view: first, satisfaction to 

committing "* ain ’ secon l J> the determent of others, by exemplary punishment, from 

, T *•""* - — - «.y jMifcut 

which cor siders the nt . b 7 humau laws ' 13 a secondary object of the law of ki sas . 

robbery or other viol^ltTT u '*** ° f homicillo » '"accompanied with highway 

detriment; and cotu,cn U ^ ****’ *? b ° of f cater ma S nitU( - le than the public 

or composition, to the feelim sTd 8’ o' a of forgiveness 

murdered. The punishment Llbut dl 1Z ^ ° f the person 

* ° r shubaf ^d, katUkhati, and ftwm-mahdm-i-khatd, include* 
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diyut, or the fine of blood, exclusion from inheritance, and expiation ( kafara ) by eman¬ 
cipating a Mussulman slave or fasting for two months. Diyut only is incurred for katl- 
ba-sabab. 

3964. The first requisite for retaliation is that the blood of the deceased was under 
protection of the law, from permanent residence within the territory of a Mahome- 
dan state (dar-ool-islam) in subjection to its authority; and in such case the slayer is 
equally liable to retaliation, whether the party slain were a Mussulman or a zimmee, the 
slave of another (not the slayer’s) or free, a woman or a man, an infant or of mature age, 
sound in body and mind, or sick, dismembered, blind, lame, or insane; but a Mussulman 
may not be put to death for a moostamin, that is, an alien in a state of enmity. Retaliation 
is not incurred by a parent, or by any paternal or maternal ancestor, for the murder of a 
child, or lineal descendant, in consequence of a specific declaration to that effect in the koran, 
and in consideration of the slain having derived existence from the slayer*: and as kisas is 
the right of the heir, it cannot be awarded against a master for the murder of his slave, for 
the master would be the only person entitled to demand it; nor for the murder of his child s 
slave, because the claim for retaliation would accrue to the child against the father, and the 
enforcement of such a right is forbidden out of regard to paternity. If the slave were the 
joint property of the murderer and others, the other owners could not claim retaliation, for 
their right is not entire, and retaliation of death does not admit of being inflicted in part only. 
If a murder be committed by several, one of whom is legally exempt, retaliation is barred 
against the whole; but if none can claim exemption, then the analogy of equality, which 
would require that one be put to death for the murder of one, is abandoned in favor of a 
more approved construction of law, namely, that each individual concerned is as if he alone 
had committed the act; and the requisite equality being thus established, retaliation is 
incurred, that the lives of mankind may be in security. If two persons jointly commit 
homicide, one with a mortal weapon, the use of which characterizes wilful murder, and the 
other with a weapon not likely to inflict death, retaliation is barred against both; but the 
fine of blood is payable in equal shares ; one-half to be paid by him who struck with the 
mortal weapon, because in all cases in which the fine is not the prescribed punishment, but 
a commutation, the fine is due from the property of the offender; and the other half by the 
ftakila of him, who struck with the weapon not deadly, because specific fines foi offences are 
due from the «lakila. 

3965. To warrant a sentence of kisas, the Mahomedan law requires either the confes¬ 
sion of the accused, or the positive testimony of two competent eye-witnesses of ascertained 
or apparent credit No presumptive evidence is sufficient; and kisas is barred by any doubt 
as to the justification or other exculpatory pica of the accused. 1 hus the confession must 
declare that the blow, wound, or other cause of death, was wilful, and inflicted by the 
prisoner’s own hand; and the whole of what is stated in explanation must bo considered as 
part 'of the confession. Where sufficient evidence is not adduced, and there appear to be 
grounds for conviction from the W'hole oi the evidence on the trial and the circumstances of 
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. By'whom retali¬ 
ation for murder is 
deuiandabie. 


tlie case, the conviction is stated to be upon ghalib-oos-zana, akbari-rai, shubha-i-kawi or 
sbadid, meaning strong or violent presumption. (. N. A. It. vol. 1 , pages 35, 70, 

202 ; vol 2, page 60.) The law officers have declared kisas barred on the ground of its not 
being proved which prisoner inflicted tha mortal'wound; but the prisoners were held liable 
to diyut and exemplary punishment by se£§ut. (N. A. R. vol 3, page 75.) 

3966. Retaliation for murder is considered to be. the right of the person murdered, utid 
to devolve to his legal heirs* who represent him in the exaction of .it This right 
therefore appertains to the husband, and to the wife, as w T ell as to the heirs, of blood; and 
tlie same rule is applicable to the right of diyut. If the heir of the slain be a minor, or 
idiot, and his or her father be living, the latter is entitled-to demand or compound retalia¬ 
tion ; but an appointed guardian, not being the father, is not so empowered, “ because, the 
end of retaliation being relief and satisfaction to the mind, the father alone is a sufficient 
substitute for his children with respect to their feelings.” Where some of tho heirs are 
minors, and some adult, the lawyers differ as to the right to demand kisas before the former 
attain maturity, the two disciples maintaining the imperfection of the right: and so, when 
one or more of the heirs is an idiot, or insane, or absent. When all the heirs are minors, 
some lawyers consider the sovereign, or his delegate, to have *the power of enforcing kisas 
in their behalf; while others think that it should be deferred till one or more of the minors 
become of age. It is however generally agreed, that if there is no heir or legal representative, 
the kazee, as the deputy of the sovereign, may enforce retaliation of death. 


Right of such 3967. Retaliation of death, in cases of murder, being considered the private right of 
pou .^Wir claim the heks, they, are atliberty to remit their claim, and forgive the offender, or to compound 
with the consent of the murderer for such compensation as the parties agree upon. If there 
be several heirs, and one of thorn forgive the offence, or compound with the offender, the 
other heirs are thereby debarred from enforcing kisas, but arc entitled to tbeir proportion 
of the fine of blood. If a man murder two persons, and the heirs of one only forgive him, 
the heirs of tlie other are still at liberty to demand retaliation. In like manner, wdien two 
or three persons are murdered, the heirs of any of them, who may attend and demand kisas, 
are entitled to the enforcement of it without waiting the attendance of the heirs of all the 
slain; and when the often ler has suffered retaliation of death for one murder, the heirs of 
other persons murdered by him are not entitled to claim payment of the fine of blood from 
How far infuutOy his estate : nor is such flue payable, if the party, liable to kisas for murder, die before the 
’♦■!-e»\cucooaiaT. exec uti*m of it But if a murderer, sentenced to suffer kisas, become insane before he has 
b--u delivered over by the ka/,ee for execution, he is not to be put to death ; and his property 
is answerable for tlie fine of blood. If lie become insane after he has been condemned and 
Execution, delivered over for execution, lie may nevertheless be put to death. It i3 not requisite that 
tlie heir should execute tlie sentence with his own hand ; but bis presence is requisite. A 
su !),1 ‘ or ** nil kir wouponis the prescribed instrument; and the established mode of execution 
is by decapitation/a) 

(y) HarinEton’s Analysis, voi. i, pugu 213, et seq _Hodoya, book 49, < t passim. 
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3968. Prisoner sentenced to death* on conviction of the murder of his wife under a 

sense of disgrace or irritation from her adulteries; N. A. R. vol 1, pages 68 and 133; 
vol. 2* pages 160 and 167 ; and vol . 3 , pages 15 and 71:—on conviction of the murder of his 
wife and two children* from suspicion of his wife’s fidelity: N. A. R . vol 1, page 10S:—on 
conviction of the murder of his wife and mother-in-law from jealousy of the former; N. A . R. 
vol 2^ page 100:—on conviction of the murder of his wife or concubine from motives of 
jealousy; N. A. R. vol l,pages 21**32* 77, 84 and 86. Sentenced to imprisonment for 
life* on conviction of the murder of his wife from feelings of jealousy; JV. A . R . 

vol 2, page 85; vol 3* page 154:—on conviction of the murder of his wife* on 

his own confession in consequence of his having detected her in adultery; A 7 . A . R. 

vol 6* page 346 :—on conviction of the murder of his wife in a fit of passion at 

her attempting to justify the adultery she had committed the day before ; IV. A. R . 
vol 2* page 237 ;—on conviction of the murder of his wife and a procuress, and wounding 
a servant-maid who had aided his wife in an adulterous intercourse* and also wounding ttvo 
men with whom she had committed adultery; N. A. R. vol. 2* page 397 :—on conviction 
of the murder of his wife, under feelings of shame excited by the violation of her person ; 
N. A. R. vol 2* page 411:—on receiving abusive language when begging her to desist from 
criminal intercourse with another man; N. A. R. vol 2* page 79. Sentenced to imprison¬ 
ment for 7 years on conviction of the deliberate murder of his wife and a man with 
whom she had eloped* but not in the act of adultery; N A. R. vol l, page 197. Husband 
and his nephew sentenced to transportation for life for murder of wife, when there was a 
strong presumption that she had been detected in adultery* although no proof of it appeared 
in the evidence; N. A. R. vol 6, page 189. Sentenced to imprisonment for life, on convic¬ 
tion (five years after the occurrence) of the murder of his wife* the justificatory plea con¬ 
tained in his tliana confession* that he caught her in the act of adultery* being subsequently 
retracted; JV. A. R. vol 2* page 472. Sentenced to death, on conviction of the murder ot 
his wife for leaving or threatening to leave his house; N. A . R. vol 1, pages 12 and . 
vol. 3, page 345 :—on conviction of the murder of his concubiue* for refusal to continue the 
adulterous intercourse; N. A. R. vol 1* pages 64 and 67:—for refusal to take drugs to 
procure abortion; A; A. R. vol. 1 *page 336. Sentenced to transportation roc Iiu > on convic¬ 
tion of the murder of liis mistress in a fit of sudden passion on her ret using him access to 
her; N. A . R . voL 6, page 56. 

3969. Prisoner sentenced to death on conviction of the murder of his wife after a 
quarrel* the provocation if any arising from his own conduct; N. A. R. vol l,page2±. 
Sentenced to imprisonment for life on conviction of the murder of lus wife in a quarrel 
without premeditated intention, or without intent to kill; N. A. R. vol 2* page 178 ; vol 3, 
page 250; vol 4* page 90:—and in a c ase °f the same nature* sentenced to hnprisonmont for 
7 years; IV A. R. vol 1 9 pa§e 112. Sentenced to death for murder of concubine or wife* on 
provocation of abusive language; N. A. R . vd. I .pages 60 and 86 ; and vol. 5* page 160. 
Where the motive did not appear, sentence ot death was passed in A\ A. R . vol l, page 103 ; 
vol 2, page 102 ; uU 3* page 235 ; : vol 6*pay<? HO; and sentence of imprisonment for lift in 
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2ST. A . R. vol 2, page 175; and vol 4, page 125. Prisoner convicted of the murder of a 
woman whom he. had married during the absence of her lawful husband, on receiving a 
summons from the criminal court in a suit instituted against him by the husband, under 
Peg. VII. 1819, for her restoration, and sentenced to death; N. A. R.vol. 3, page 343. 
Prisoner convicted of the murder of his wife, who was insane, after she had, as alleged 
by him, killed his two daughters; and sentenced to imprisonment for life; N A. R. vol. 4, 
page 133. When the murderous act followed close on gross abuse uttered by the deceased, 
m which she had been’ indulging for several days before, the prisoner was transported for 
life. Reports W. P. 1854, part l,page 40. 

Murder of 3970. Prisoner sentenced to death, on conviction of murder of the supposed para- 
the wife's mo ur of his wife from revenge for the adultery; N. A. JR. vol. 1 ,pages 15, 20 and 128. 
theh^tmzu^ Sentenced to imprisonment for life in cases of the like nature; N. A. R. vol 2 ,page 98 ; 
without justrn- and vol. 4, page 255. Sentenced to transportation for life, on conviction of killing his 
wife’s paramour, and> wounding his wife, when he found them in adulterous intercourse in 
the middle of the night, although he had long known that a criminal intercourse existed 
With a certain between them.; N. A. R. vol. 6, page 27. Sentenced to imprisonment for 7 years, on 
conviction of murder from resentment of deceased having attempted to violate his wife; 
N. A. R. vol 1, page 61. Conviction of murder in revenge for the seduction of his wife ; 
but, the province of Kumaon having been recently brought under the British rule, the plea 
of long established usage, as opposed to the laws lately introduced and imperfectly under¬ 
stood, was admitted in mitigation of punishment, and the sentence passed was for impri¬ 
sonment for only 5 years; N. A. R. vol. I, page 388. Sentenced to imprisonment for 
2 years, on the presumption that he killed the deceased in the act of adultery with his 
wife; K A. R. vol 1, page 375. Sentenced to imprisonment for 1 year, on conviction of 
the murder of his servant, who had forcibly carried off his wife, and had criminal inter¬ 
course with her, and whom he suspected of stealing his cattle and setting fire to his house; 
N. A. R. vol 1, page 95. Prisoner pardoned, after conviction of marker, under circum¬ 
stances of extreme provocation, from the deceased (after having been forewarned of the 
consequences by the prisoner) being found in the prisoner’s house at night attempting to 
violate his wife ; N. A. R. vol. 1, page 71. , ^ 

Murder ©f 3971. Prisoner sentenced to death, on conviction of murder of the husband in prose- 
cution an adulterous intercourse with the wife; N. A. R. vol 1, pages 2, 38, 72, 78 
©r li©r para- and Where the wife was concerned in the commission of the murder, she also was 

motur* sentenced capitally; N. A. R. vol 1, page 81 :—whore she was convicted of privity before 

or attL*c the fact, the paramour was condemned to death, and the wife to imprisonment for 
/ years ; A r . A. R m voh \,page 117 ; and vol. 2, page JO ;— and in one case for life ; N. A. R. 
vol 5, page 11G. In a case y where the wife and her paramour • wer© convicted on 

Presumptive proof, violent presumption of the murder of the. husband by poison, but where the actual proof 

that death was caused by thy poison .was wanting, both prisoners were sentenced to iinpri-* 
without intent sonment for life, the man in the Alipore, the wpmnn in the district jail;’ N. A. j ft, col 2, 
page 156. In a case where\|he paragiour killed the hysb^nd, but withpyt apparent 
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intent to murder, in the husband’s house, the blows appearing to have been struck with a 
view to facilitate his escape on being recognized, he was sentenced to imprisonment for 14 
years ; 'IV. A. R» vol 1, page 1G7. 

3972. Prisoner sentenced to death, on conviction of murder from rivalry in adultery ; 
N. A . R- vol 1, pages 9, 11, 35, 184 ; and vol. 2, page 342 from revenge for obstructing 
the prosecution of criminal intercourse (the person killed in one case being the mother of 
the prisoner and the adulteress his aunt) ; N. A. R. vol. 1, pages 26 and 93 : on conviction 
of the murder of his sister and her paramour (the father and mother of the prisoner con¬ 
victed as accessaries, but released on account of age and infirmity); N. A. R. vol 4, page 
323 :—on conviction of the murder of his two cousins for adultery w ith hi* vift, a woman 
of acknowledged bad character, the murder being committed a fortnight aitei - ie 
his house to live with them; N. A. R. vol 3, page 145 : —on conviction of muidei i » 

for adultery with liis sister; N. A. R vol 1, pages 9 and 78. Prisoner sentenced to dea , 
on conviction of the murder of a rival wife by poison ; N. A. R. vol 2, page 34 • °* 

convicted as principal, and No. *2 as accessary, in murder from revenge oi ci 
intercourse of the sister No. 2 (she being related to the other prisoner) with the deceased; an 
sentenced, No. 1 to imprisonment for life, and No. 2 for 7 years; N A. R. vol 4, page 
Prisoners (a Hindoo and a Mussulman) sentenced to imprisonment for life, on conviction o 
the deliberate murder of a Hindoo priest in revenge for his intriguing with their wives; 

N A R vol 5, page 14.—No. 1 convicted as principal, and Nos. 2 and 3 as aiders and 
abettors 'in the murder of deceased whom they caught in the act of criminal intercourse with 
the daughter of No. 1, and sister of the others; and sentenced No. 1 to imprisonment for 
7 years,"and Nos. 2 and 3 for 4 years; N. A. R. vol 5, page 104. Prisoner sentenced to 
imprisonment for 3 years, on conviction of murder under great provocation, the decease 
forcibly carrying off his sister from his house at night, with an apparent intention of having 
... ' - -.i . v ,1 1} ml 1 naae 125. Prisoners convicted of mimic. 

criminal connection with her , A. A. li. vol. 1, page i-o. , f 

in having killed by blows and kicks, without the use of any weapon, a person who ^ 
day s previously seduced the wife of one of them ; and sentenced, uudu the 
to imprisonment for 7 years with labor and irons; A. R. vol. 6, page 325. 

3973. Sentence of death passed, on conviction of murder, in prosecution of x .ie\ ious 
enmity; N. A. R. vol. 1, pages 6, 47, 182, 190; vol. 2,pages 5, 152, 241, 29£ ; and vol 

o vaae 9 :_where the murder was committed in an open attack by a arge ) otmeii; 

A A R vol. 1, P a 9 e 323:—° n conviction of murder, in revenge fot various trifling 
causes of offence; N. A. R. vol. 1, pages 41, 43, 45, 65, 83, 88, 105 135 145; vol 5, 
page 98; vol. 6, page 25:—in revenge for exacting usury ; M A. K. vol. 1, page 27: 
on a quarrel regarding money-matters; N. A. R. vol. 1, page 1/2; vol 5, page 45; in the 
last case the prisoner’s great age, 80 years, and infirmities was not considered a bar to capital 

punishment :-on a quarrel arising in a dispute regarding property ; N. A. R. vol. 1, page 

15; vol. 2, page 58; and vol 3, page 256:—in revenge for abuse; N. A. R. vol 1, 
pages 46 and 50 :—in revenge for executing process against him; JV. A. R. vol 3, page 175: 
—for not attending as police officer to bis complaint; N. A. R, vol. 1, j page 80: lor not 
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32:—in revenge 

vol 1 vane 89 •_ 3 7 “ “ afeay whlch occurred seven years previously; JV A. li. 

N A R vol 5 °“ C 0 °, nV1Ctl ° n ° f the mUrder ° f the woman in order to conceal the rape; 

against him •* N^^R^vd'^ order ^o prevent the deceased from bringing a charge of theft 

from revenue L ■' ' ’?T 149: ~ on convictl °n of the murder of his own daughter 

• enge against his son-in-law; JV A. R. vol 2, page 355 :-of her son in revenge for 

person wifh r ^77 °* ° f 7 ^ 5 *' 4 '* "* 4 > 154 th. murder “of one 

f n Wtl a VIGW of char S ln S the murder gainst another from enmity; N. A. R. vol 4 

parje 7 V ° L V<irjes 7 ’ 100 ’ and 142 convicts murdering the magistrate ; N. A. R vol 4 

under th 7 f ° 7/®^ 5 * 4 * 5 ’ ^7 :-mnrder committed 

nnder the influence ot a spirit of fanaticism; K A. R. vol 5, page 4.-massacre committed 

during the Cole msurrection ; N. A. R. vol 4, page 222. In a case where the prisoner was 
a professed lathucala, the absence of any previous ill-will against the deceased was held to be 
an aggravation rather than a mitigation of.'the offence; iV. A. R. vol 6, pane 53 The 
principal in the mufder of two girls, one of 16 and the other of 7 vears of age, sentenced 
capita dy, and two accomplices sentenced to transportation for life; the most reasonable 
supposition being that violence had been attempted, if not completed, on the person of the 
«1<W gri, and th- the was murdered » brutal rage i„ coLegu „ce of ET”-* 
resistance; N. A. R. vol 6, page 212. finer ottering 

3974. Sentence of imprisonment for life passed, on conviction of mnrder in hi1< m 

,.a„el; A. A H. erf. 2, pa,.. 183, 301; eel 3, pages 25, 199, erf. 4, page, „ 0 2 “ 
and 3-1where the prisoner witnessed a gross inanlt offered to his sister bv the 4 ’ ~ 7 
who put his hand on her breast, and he went into his house, brought out his sword^ 
cut him down; Reports W. P 1855, part 1, page 903 :-where the husband and wi e n 
relied before going to sleep, and the wife got up during the night and killed him i ^ 
vol. 6, page 33 :-where the motive was previous enmity, but the actual mnrd 4 A 

tated; N. A. R. vol 3 ,page 67 .—where the murder was committed under • 7 UDpremedi - 
accused of theft by the deceased; N. A. R. vol 2, page 193:_where the enmUyTr77 
deceased having accused the prisoners falsely of heinous crimes, and ha-bin* JaZT 1 
Irom them to conceal his knowledge of the pretended accusations; N. A. R. ,7 "7 

-vhere the motive was revenge for abuse, but the intent te l- u «. * P a 9 e '6: 

A: A It. rrf 4, page 335 i-ivhere aligb, provocation liad been received and the pT 1 

*-> violent pretump,i„» . K A R „ L P-»famounted 

on viol..,it presumption onlv- N A R „/ * , c . , Prisons* were convicted 

man -> , . ' ’ , u ° a page 161:—where the criminal was a hill 

wasnot anfr 1 77 ° f vio]ent P* 58 ' 0 "- inflamed by drinking ardent spirit, and 

a. tedi * * * - *** *£-53 

-.here a bro.her murdeiod bit sitter, no, from mZ, bo, to pr. re ., ^ l^tioTto 
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M^homedanistn^ and the proof rested oiuthe confession of the prisoner; N. A. R. vol Z,page 

33 ._where'the prisoner killed the deceased who came to him for a debt and would not let 

him eat or drink, and there was no other evidence than the confession of the prisoner; 
nr j R vol 2, vane 39 :—where the crime was committed in a case of assault and plunder, accomplices previ- 

n. .y 1 J . f . ously sentenced as 

perpetrated 15 years previously, and two of the accomplices had been sentenced at the time for a minor offence; 
for affray to one year’s imprisonment without labor; N. A. R. vol 3, page 164:—where the various cases, 
prisoner killed the deceased at her own request, and the proof rested chiefly on his own 
confession; N. A. R. vol ^ page 118. Capital punishment has also been remitted, in 
consideration of the youth of-the prisoner, 15 years; A 7 . A. R. vol o, page 200 : in 
consideration of the futwa being for an entire acquittal; N. A. R- vol 3, page o35 :~ 
when the murders were committed at the breaking out of the insurrection of the Coles, in 
which the people were excited by their superiors to every act of violence and bloodshed , 

N. A. R. vol 4, page^ 40, \ V 

3975. Two .police burkundazes, convicted of torturing three persons to extort mone\, officcrs c&ulln^ 

one of whom was so 'much injured that he died shortly after release, were held guilty o y w- 

wilful murder, and sentenced to imprisonment'one- for 14 and the other for i years. Reports 

W. P. 1855x’par* 1, pagh 141. 

3976. Where the motive for the murder has not been shown, the murderers have Motive unknown, 
generally been sentenced, to death; N. A. R. vol. 1, pages 82, 100, 115, 144, 200 ; vol 2, 

pages 254, 289; and vol 3 , page 82 :Vbut in two similar cases, in which the evidence 
amounted to violent presumption only, the sentence passed was fop imprisonment for life ; 

N~. A. R. vol l,page 19; and vol. 3, page IQS. 

3977. The prisoners, a Garrow chief and his bondsman, were convicted of the mtirdor (^ CSO fGarro\v£. 
of another of his bondsmen ; but, with reference to the barbarous state of the country, the 
provocation given by the deceased, the authority formerly exercised by the family of the 

chief, the subjection to him as his bondsman of the other prisoner, and the other circum¬ 
stances of the case, they w’ere sentenced to imprisonment for two years; A. A. R. vol 3, 
page 140:—in another case, where there was no evidence against the prisoner, a Gaiioft, 
except his own voluntary confession that he had put the deceased to death* because he 
would not pay his debt, sentence'was passed of 14 years’ imprisonment with labor ana iions 
in banishment; N. A. R. vol 4, page 270. \ \ \\\\ \ 

3978. Among the cases cited above, the principals and accomplices havtf both been Principals \ ami 

sentenced to death; N. A. R. vol 1 , pages 45 and 190 .—or the principals sentenced to V* 

death, and the accomplices to imprisonment * for life; N. A. & vol 1, pages 27, 47/182, the principals have 
200, 323; vol 2, pages 5, 289; vol 4, pages 154, \{?ul 296: vnere the prisoners were death, 
convicted of the murder of a- whole family, from motives ot revenge for their having 

purchased the estate of some ot the prisoners at a public sale for government arrears, 4 
wesp*sentenced to suffer death, 14 imprisonment for life, and the others imprisonment for 
14 years; N. A. R. vol. 2 , page 58:—-in a somewhat similar cage, where an attack was 
made by a body of 20 or 25 armed persons, and a whole family most barbarously murdered, 

2 of the most active Vtare sentenced tp death, and the others to imprisonment fpr 7 years 
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OF OFFENCES AGAINST THE PERSON. 


Accessary before 
the fact sentenced 
capitally. 


Cases in "which 
none of the prison¬ 
ers were sentenced 
as principals. 


Accessories after 
tho fact and privity 


m banishment, chiefly on their own confessions ; N. A. R. vol. 4, page 222 .-—where one 
prisoner ent.ced the deceased to the spot, where the other prisoner was lying in wait, and 
tie man was then murdered, both prisoners were sentenced to death; Reports W. P. 1856, 
p Lit 1, page 293: where 3 of the prisoners, convicted as principals in the murder were sen¬ 
tenced capitally, a fourth for the same offence, but as having a less active share, was sen¬ 
tenced to imprisonment for life; a fifth for being privy to the same to imprisonment for 7 
years; and a sixth for privity after the fact to 3 years’ imprisonment; N. A, R. vol 2, page 293: 
—where the 4 principals were sentenced, 2 to death, and 2 to imprisonment for life, an 

accessary after the fact was sentenced to 3 years’ imprisonment; N. A. R. vol 3 ,page 256:_ 

where the 2 principals were sentenced, one to death, and the other to imprisonment for life, 

2 others were sentenced to imprisonment for three years for privity after the fact and con¬ 
cealing their knowledge thereof; N. A. R. vol. 4, page 235 where the prisoners, four bro¬ 
thers, murdered a woman, whom they had forcibly carried off, and whom three of them had 
ravished, 2 were sentenced capitally, one to imprisonment for life, and one to imprisonment 
for 21 years; N. A. R. vol 5, page 94:—where the actual murderer was sentenced to 
death, the person who ordered the assault was sentenced to imprisonment for life, 4 as aiding 
and abetting to imprisonment for 7 years, and one aiding and abetting but acting under 
influence to 4 years’ imprisonment; N. A. R. vol 6, page 53. Where it appeared, from the 
prisoner’s own statement, that he was an accessary before the fact to the deliberate murder of a 
stranger, living in his house, for the sake of sharing in the plunder to be acquired by 
the murder, and that he gave the weapons, with one of which the murder was perpetrated 
for the express purpose of their being used by the murderer in despatching his victim 
he was sentenced capitally; N. A. R. vol 6, page 254. Where the prisoners were con¬ 
victed ot being present at and aiding and abetting in the massacre of 33 persons from enmity 
the principals having escaped, they were sentenced to imprisonment for life ■, N. A R vol 2 
page 173; where there was no proof by whose hand the murder had been committed’ 

3 prisoners were sentenced as accomplices to imprisonment for life, one as bciim present and 
cognizant of the intent to 14 years,’ and another as aiding and abetting to 7 years’ imprison¬ 
ment ; N. A. R. vol 3, page 282 :-where one prisoner was seen beating the deceased but there 
was no other evidence as to her death, and the other prisoner, the husband of the deceased 
concealed her death until the discovery of the body with marks of violence thereon, the’ 
former was sentenced as aiding and abetting in the murder to imprisonment for life, and the 
attcr for 7 ycaia, N. A. R. vol. 4, page 5: where the prisoners were convicted of being 

complices in the murder, the principal, a European, having been tried and acquitted in the 
supreme court, 3 were sentenced to imprisonment for life, 3 for 14 years, and 3 for 7 years; 
t i P u y € ^ ; where the prisoner was convicted of being an accomplice in 
> h>J which his associates had been tried 4 years previously and sentenced to imnri 
. . J 1 ‘ l o same sentence was passed ii{K>n him; N. A . R* vol. 4 ,page 328. On 
>fbi intr an accessary after the fact in assisting to carry off the bodv of t)»A 
pu "inn' red and m concealing Ids knowledge of tlio fact, tlie prisoner was Sentenced to 
14 years w, lnOT ,. * ,,, R, voi. 2 , page 272:—a prisoner convicted c2 

privity to rmm er and concealing his knowledge thereof was sentenced to imprisonment for 
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7 years; N. A . R, vol 4, page 54:—two prisoners, convicted of privity to murder after the 
fact and clandestine disposal of the body, were sentenced to 3 years’ imprisonment; N. A. R. 
vol 4, page 302 ;—two prisoners convicted of concealment of murder and throwing the body 
of the murdered person into the river were sentenced to 2 years’ imprisonment; and two more, 
one as an accomplice in the concealment, and the other a cliokeedar for not giving information 
after having seen the corpse, to imprisonment for one year; N, A. R. vol 4, ]Kige 2. 

3979. On conviction of the murder of a child for its ornaments, the prisoner has 
generally been sentenced to death; N. A . R. vol 1 ,pages 16, 16, 18, 33, 43, 70, 72, 75, 76, 
102, 119, 139, 152, 162, 185 ; vol 3, page 311 ; vol 4, page 182 ; and vol 6 ,page 202 so, 

when the evidence was only circumstantial; N, A, R, vol 4, page 305: so, when the 
prisoner was only 20 or 18 years of age; N. A. R . vol 4, page 265; vol 5, page 1^8. 
When the conviction was only of assault with intent to murder, the prisoner was sentenced 
to transportation for life; N. A . R. vol 1, pages 48, 332, 351 ; vol 2, pages 418, 479 ; 
vol 3, page 342 ; and vol 4, page 79 :—where the body was not found, the sentence was 
for imprisonment for life; N. A. R. vol 2, page 489 :—and so, where the prisoner was 
convicted on violent presumption of having made away with the child, he was sentenced to 
imprisonment until the fate of the child should be ascertained, or it be proved that he died 
by means not implicating the prisoner; iV. A . R . vol 1, pages 226, 305 ; vol 3, page 122 , 
vol 4, pages 47, 136, 327. Where the prisoner was (apparently) less than 18 years of age, 
he was sentenced to imprisonment for life ; iV. A. R, vol §,puge 53 ; and so, where his age 
was respectively 9, 16, 14, 13 ; N, A . R. vol 1, page 213; vol 2, pages 145,471; and vol 3, 
page 179 :—in two cases, where the prisoner was 13 or 14 years of age, the sentence was 
for transportation for life; N, A. R. vol 1, page 215 ; and vol 2, page 2 :—and in one case, 
in accordance with the futwa, a boy aged 12 was sentenced to 30 stripes and imprisonment 
for 5 years; N. A. R, vol 1, page 148 :—where the proof was presumptive only a boy 
aged 15 was sentenced to imprisonment for 10 years; N. A . R, vol 2, page 20. The accom¬ 
plice in one case, as well as the principal, was sentenced to death; N, A . R vol \>pagc 
75 :—accessary after the fact sentenced to transportation for life ; N. . A . R. vol 6, page 264 : 
where the principal was capitally sentenced, and his accomplice was a lad oi 12 or 14 \ ears, 
the latter in consideration of his youth was sentenced to imprisonment for ' } eais , A. A . R, 
vol 4, page 305 :—where the prisoner was convicted of being an accomplice but not actually 
concerned in the murder, for which the principal was condemned to death, he was sentenced 
to imprisonment for 5 years ; V. A, R. vol 1, page 3$ a boy aged 9 years convicted of aiding 
his mother in the murder, for which sho was capitally sentenced, was discharged without 
punishment in consideration of hi neyouth ; JV. A. R* vol l,page.\b2: —three pri¬ 

soners convicted of being privy to the murder and accessaries after the fact were sentenced to 39 
stripes and imprisonment in banishment for 7 years ; A r . A, R . vol, 1 3 page 168 —prisoner 
convicted of being privy to the murder and concealing his knowledge thereof was sentenced 
to imprisonment for 5 years; N. A. R- vol 3, page 73. 

3980, A father, convicted of killing his child from anger against another person, 
wa3 sentenced to death; N, A . R . vol 1, page 370; vol 2, page 446:—so a mother; 
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Sentence of im¬ 
prisonment for life. 

By a mother act. 
imr on sudden im¬ 
pulse. 


motives tller ^ R* v °l- P a 9 e 288 :—so, a mother on a quarrel with her husband; N. A. R. 

Sentence of death. vol. 2 9 pages 27 and 146:—so, when the prisoner murdered a child from revenge 
against its mother; N. A. R . vol 1, pages 4 and 313:—prisoner convicted of the murder 
of his infant nephew without apparent malice or motive, and sentenced to death; N. A. R . 
vol. 2, page 344:—prisoner convicted of the murder of two children and wounding another 
and two other persons, where the only assignable motive was that he had lost his situation of 
village chokeedar, was sentenced to death; N A. R. vol . 3, page 268. A mother, convicted of 
the murder of her child, apparently under the influence of frenzy at the loss of her two other 
children who were accidentally drowned, was sentenced to imprisonment for life; N A. R, 
vol. 1, page 382 :—so, a mother convicted of throwing herself and her two children into a 
well, which caused the death of the youngest child, apparently under the influence of sudden 

anger excited by a previous altercation with her husband; N. A. R. vol 2, page 55 :_so, a 

mother convicted of the murder of her infant, impelled by starvation and extreme distress, 
which was considered a sufficient ground for mitigation of punishment; N. A. R, vol 4, page 
311. Where a mother in a sudden fit of passion threw her child into a well, by which it was 
drowned, she was sentenced in consideration of the sudden impulse under which she had acted 
and the absence of all malice towards the child, to imprisonment for 10 years ; N. A. R. vol 
2, page 375. Where the prisoner was convicted on his own confession of the murder of his 
master’s child without any discoverable motive, but the bones which he pointed out could not 
be identified, it was held that this was not a sufficient finding of the body, and he was 
sentenced to imprisonment for life in Alipore jail; N. A . R . vol 2, page 82 :—so, where the 
prisoner wa* convicted, on strong presumption, of having murdered a boy, 12 years of age, 
for the sake of some rupees which were on his person, and the police officers had not seen the 
dead body, though certain witnesses deposed to having seen it with the throat cut, capital 
punishment was remitted, and he was sentenced to imprisonment for life in the Alipore jail; 
N. A. R. vol 3, page 8. 

Murder to 3981. Prisoner convicted on circumstantial evidence of the murder of his master, and 
obtain pro- hi s master’s wife and mother, for their property, and sentenced to death; N. A. R. vol 1, 
Pert n. oh t 165 *— S0 ’ a 3 “ n ^ ar case > w ^ en the futwa convicted of privity only ; N. A. R. vol 3, 

page 19:—so, the dying declaration before the neighbours of one of the two murdered 
individuals, the facts of his having quitted the house in which the murdered persons were by 
bis own acknowledgement at the time of the murder, of his not returning home till the suc¬ 
ceeding night, of his clothes being found stained with blood along with a bloody dao a short 
distance from the house, and of his own statement being disproved by circumstances, were 
h<-id furnish sufficient presumptive proof on which to found a capital sentence against the 
prjhoner, as guilty of the murders charged, although ho took away none of the property, the 
acquiring possession of which was the only apparent motive for the crime ; N, A. R . vo p 3^ 
page 1 ;L W bore the wounded person survived the infliction of the wounds for two months, 
but the intent to kill was clearly proved, the principal was sentenced to death, and another as 
accessary alter the fact, and for receiving the stolen property, to imprisonment for 7 years; 
N. A. R . vol 4, page 243. Where the apparent motive of the murder was to obtain property. 


Discovery of 
bontvs not sufficient 
finding of body. 


Body not found. 
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and the prisoner alleged that he had committed it on the promise of a reward of 40 rupees, 
he was capitally sentenced; N. A . R . vol 1, page 90: —so, in other cases of murder to obtain 
money or goods; N. A . R. vol . 1 , pages 34, 137 ; vol 2, pages 104, 257 : — and in prosecution 
of robbery or theft; N A. R. vol 1, pages 54, 202; vol 2, page 103; vol 4, page 169. 
Sentence of imprisonment for life was passed in two cases merely on account of a difference 
of opinion among the judges of the nizamut adawlut ; N. A. R. vol 2, pages 384 and 485 : 
and where the proof was only presumptive ; N. A. R. vol 3, pages 11 and 227. Where the 
prisoner was one of the rude race of people in the north of Cachar, he was sentenced to 
transportation for life ; N. A. R . vol 5, page 8. One prisoner convicted of being an accom¬ 
plice in the murder was sentenced to imprisonment for life, two others of being accessaries 
after the fact and receiving part of the stolen property to imprisonment for 14 years, and two 
of being accessaries after the fact and concealing their knowledge thereof to imprisonment for 
one year; N. A. R. vol. 5, page 186. Two prisoners convicted on their mofussii confessions 
supported by strong circumstantial evidence, were sentenced to transportation for life, 
notwithstanding the verdict of acquittal by the jury; Ni A . R. vol 6, page 14. On convic¬ 
tion of privity to murder and theft and receiving the ornaments of the deceased, the prisoner 
was sentenced to 7 years’ imprisonment; N. A . R. vol 4, page 275. 


Sentence of im¬ 
prisonment for life. 


Accessaries. 


Convicted in spite 
of acquittal by jury. 


Privity. 


3982. The following cases are reported in which the prisoners have been acquitted from e^oi 

the insufficiency or contradictory nature of the evidence; N. A . R. vol 1, pages 2, 170; murder. 
vol 2, pages 158, 194, 318, 345 ; vol . 3, pages 3, 192 ; vol 4, pages 60, 228, 248, 287 :— wiiere the pe¬ 

so, where there was not sufficient proof to fix the act on either of the prisoners, though, 
from circumstances connected with the case, not a doubt existed but that one of them must ^ t ° 0 u ^. 0 ^°what 
have perpetrated the deed; N. A. R . vol 1, page 267 :— so, where the deceased was found 
hanging to a beam in her house in the middle of the day, with evident marks of having ims in panicuic-r 

been ravished and strangled, the only evidence against the prisoner being that lie was seen utvod ins .ifficwnt. 

running from the house shortly before in a state of agitation; N. A . K vol 2, page 460 : 

— so, where the evidence against the deceased consisted chiefly in his being the last person 
seen in company with the deceased, whom he had an obvious interest in surviving the sake 
of certain property which he would succeed to ; N. A. R. vol . 3, page $7: so, when the 
circumstantial evidence consisted of enmity between the prisoners and deceased, threats 
used by the prisoners; and concealment of and denial of tlio possession of any weapon ; 

N. A. R, vol 2, page 271:—so, though marks of strangulation and other indications of 
violence were found on the body, the prisoner’s contradictory statements, first that she had 
run away, and then that she had hanged herself, were not deemed sufficient evidence for 
conviction; N. A. R> vol 2, page 350: — so, where the prisoner pointed out the spot where 
he had buried his bastard child, after having denied all knowledge of it; JS\ A . R . vol 3, 

page 47: —so, the dying declaration of the murdered person, and the circumstances of a 

weapon being found near the prisoner exactly corresponding with the wound inflicted on 
the deceased, were held insufficient for conviction; N. A . R> vol . 3, page 66:—so, the 
prisoner’s having been indicated by the murdered boy, together with the fact of life having 
boon found near the ipofc where the boy was lying, his flight from thence on the neighbours 
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coming up, and his accusation when seized of another individual, were not held to constitute 
sufficient proof of his guilt; N. A. R.vol 3, page 143 :—so, the circumstance of the 
prisoner being alone in the house with his wife when she was discovered in a dying state 
from wounds on her person, was held insufficient to establish the charge against him, 
though, from the nature and position of the wounds, it was impossible that they could have 
hccn self-inflicted; N. A. JR. vol 3, page 327:—so, notwithstanding strong presumptive 
evidence, where the murdered person declared that she did not know who her murderer 
was; N. A. R. vol page 232. The prisoner was acquitted of the murder of a child 
for the sake of its ornaments, when one of the two witnesses against him was his own wife, 
and the evidence was otherwise unsatisfactory; N. A. R. vol. 3,page\0: —so, where the 
principal witnesses against the prisoner were his wife and a lad 14 years of age, the court 
acquitted him, adverting to some discrepancies in the evidence of the former and to 
the youth of the latter; N. A. R. vol. 4 , page 261. It was deemed sufficient ground for 
acquittal that the witnesses had been harshly treated by the police to force them to give 
their depositions; N. A. R. vol. 5, page 81. Two prisoners were acquitted, notwithstanding 
the confession of No. 2 that he was present when No. 1 committed the murder; the pre¬ 
sumption being that the deceased was killed by the villagers, while in the act of committing 
Hus^d^accos- theft with the prisoners; N. A. R. vol. 2, page 163.—Where the prisoner endeavoured to 
tTmurder commit- conceal a murder perpetrated by his wife by obstructing the police officers in their search 
punished, f°*’ the body, and thus in the strict sense of the word became an accessary after the fact, 

but nothing else appeared against him, his act was deemed the result of natural feeling, and 
Accidental death, he was acquitted; N. A. R. vol. 1 .page 137.—Where the prisoners pursued two boy^wlio 
had allowed their cattle to stray on the prisoner’s fields, and the boys fled towards tho 
river in which they were found drowned the next day, it was held that no crime was 
established against the prisoners ; N. A. R. vol 3, page 361. 


Killing 

thieves. 

General 
pie. 


3983. Where a person is killed under the supposition that he is a thief, and in the act 
rind of stealing or about to steal, the only question for consideration is whether in killing him 
the prisoners were guilty of any unnecessary violence or cruelty. If they were, the homi¬ 
cide cannot be said to be justifiable. If, on the contrary, they were only defending their 


If blow, wore in¬ 
flicted nfU:T thieve 
uere secured; 


property, and in so doing without premeditation or unnecessarily repeated blows the deceased 
was deprived of life,, the act would not be criminal; Reports IV. P. 1852, page 730. 
In the Maiiomedan law there is no allowance made for a person slaying a robber, 
after he has been taken into safe custody ; and such homicide incurs tho penalty of 
wiliul murder. Where the prisoner was found guilty of this offence, he was sentenced to 
nnprigotinumt for life ; N. A. R.vol. 1, page 249:—and where previous enmity existed, to 
ea N. A. R . vol. 5, page 119:—where the prisoners appeared to have committed the 
< ' U ! ] n ° Uirou gh iguorance, they were sentenced according to their respective degrees of 
gui t to inq.riH.mment for 14, 7, and 5 years; N. A. R . vol 3, page 267: —When 
the pi isonerB have been guilty of unnecessary violence, after the thief has been secured, 
tho sentence of imprisonment has varied according to the circumstances of the case from 
two years to .even; N. A. R. vo l. 2, pages 202, 461 ; vol. 4, page 38 ; vol 5, page 
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122; vol. 6,page 1G0; Reports IF P. 1852, pages 512 and 730; Reports L. P. 1854 , part 1, 
page 156. Where tlio prisoner struck a thief in the act of stealing with a dangerous 
weapon without any previous endeavour to apprehend him, he was sentenced to imprison¬ 
ment for one year; N. A. R vol. 2, page 322. In a similar case, it was held that the 
imprisonment endured pending trial was sufficient; Reports 11'. P. 1S53, part 1, page 356. 
And where the prisoner found the deceased in the act of stealing, and pursued him when 
he ran away wounding him thirteen times as lie ran until he dropped, oi which wounds 
he died after 26 days, no punishment was inflicted because no wound v.as given after 
the thief had fallen; the court observing that a person is not criminally punishable for 
not having exhibited forbearance and self-command in his endeavour to seaiu a thief undei 
the excitement of the moment; Reports W. P. 1853, part 1, page 804. lout where the 

injuries inflicted on the thieves by their pursuers were so unnecessaiily seveic as 
immediate death, the prisoners have been sentenced to imprisonment toi 5 5 eais » 
accessary after the fact for 2 years ; Reports IF. P. 1854, part 2, page <21 , and L.P- 
part 2, page 982 and in a less aggravated case, for 18 months with fine in lieu of hnor: 
Reports IF. P. 1852, page 730. Where however the prisoners, apparently cliokeedars, toum 
two persons emerging from the hole by which a house had been burglariously entered, and 
struck them repeated blows with a battle-axe and an iron-bound club, of which injuries they 
immediately died, the court passed sentence of imprisonment for 10 years ; N. A. R. vol 5, 
page 142. Where the homicide was committed on the thief resisting and attacking the priso¬ 
ner, or where the thief was found in the actual commission of the offence and killed on the 
spot, the prisoner was acquitted; N. A. R. vol. 1, page 22 ; vol. 4, page 197 ; vol 5, pages 44, 
15(1; vol. 6, page 231 ; Reports IF. P. 1852, page 1318. The prisoner visiting his field at 
night found some thieves in the act of stealing the crop: finding himself confronted by one 

of them armed with a weapon no less dangerous and deadly than the one which he himself 

carried, the prisoner thrust at him with his spear, and the wound proved fatal: held that ho 
was justified; Reports IV. P. 1853, part 1, page 358. 

3984. In the reported cases of the murder of persons under the idea that they I iac ^ 
tised witchcraft, the sentence has varied from imprisonment for hfc to imprison ruen 
years ; but, the reasons which have induced this inequality of punishment aie * C ° r 
V A R- vol 2, pages 56, VS8, 196 ; vol 3 , page 102 ; vol 4, pages 128, 221, L- ; vol 5, 
laqes 19, and 35 ; vol 6, pages 268, and 327 :-w.her° tho murde / T 1 

strong provocation, and the murdered person professed the art o wt c icia m order to 
, ? noir the prisoner was sentenced to imprisonment for only o \eais, IV. ^4. K . vol . 1, 
18° Two prisoners, one the husband and the other the son of the deceased, convict- 

ITthe first of murdering her, and the second of being an accomplice in the murder, from 
vexation at the constant imputations against her of be.ng a witch, were sentenced, the 
former to transportation for life, end the latter to imprisonment for 14 years. N. A. R. 
vol 6 page 244. All these cases, with the exception of the two last quoted, occurred in 
the least civilized parts of tho country, Chota Nagpore, Kumaon, and among the Gar- 
rows. 

, 9 L ., 
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3985. A prisoner convicted of murder by poison, in revenge fur removal from the 
superintendence of a religious endowment, and to recover possession thereof, was sentenced 
to death; and three persons convicted of privity to the murder to imprisonment for one 
year ; N. A . R. vol 1, page 58. Sentence of death was passed on a prisoner convicted of 
the murder of a rival wife by poison ; N. A. R. vol. 2, page 347 : so, where the prisoner 
was convicted of the murder by poison of two persons, and endangering the lives of 14 
others who partook of the poisoned food, with whom his master was at enmity ; N. A. R. 
vol. page 334 : so, where the prisoner murdered his master by poison apparently with a 
view of emancipating himself from slavery, to which lie had bound himself by a regular 

intent to kill, deed; N. A. R vol. 2, page 19. Where it was clearly shown that the two prisoners 
effected. 6 uot administered poison with the intent to kill, but there was a doubt whether the poison 
actually caused the death, the sentence was for imprisonment for life ; N. A . R. vol 2, 
page 156 :—so, where a wife mixed some kachla (nux vomica) with her husband’s food 
with intent to kill him, but the husband disliking the taste refused to eat the dinner ; 

Without intent N. A. R. vol 4, page 123. Where the poisoned food was prepared, but not administered, 
and the prisoner declared that his object was to produce a temporary derangement of the 
faculties and not death, he was sentenced to imprisonment for 10 years ; N. A. R. vol 2, 
page 281 : — where the prisoner, a girl of 12 years of age, was convicted of culpable homi¬ 
cide of her husband by administering poison to him but without intent to kill, she was 
sentenced to imprisonment for 7 years; N. A. R. vol 3, page 236. The prisoner was 
acquitted, where the evidence was insufficient ; N. A. R. vol 2, page 213 : —where the drug 
administered was not poison, and the court was not satisfied with the truth of the prisoner’s 
confession before the magistrate, notwithstanding that the futwa convicted her of adminis¬ 
tering a drug which she conceived to be poison : N. A. R. vol 1, page 307 and where it 
seemed probable, that the deceased died from excessive drinking rather than that the wine 
was poisoned ; N. A. R. vol 2, page 368. 

3986. Where the prisoners were convicted of wilful murder, under strong grounds 

for presuming that the murder was intended as a human sacrifice, they were sentenced to 
death ; N. A. R. vol 1 ,page 13 ; vol 4, page 117. Four Garrows, convicted of murder¬ 
ing two women for the purpose of obtaining their heads, which were required by one of 
tb-ir countrymen for some superstitious ceremony, were sentenced to death ; N. A. R. 
vol. 5, page 164. Three prisoners convicted, on violent presumption, of the murder of a 
bov for the performance of an incantation, were sentenced to imprisonment for life; 2V. A. R. 
i'>l.page 209. Three inhabitants of the Jyntea territory, convicted of having, at the 
Brit^r* 011 ' lw the raja of that country, forcibly seized a boy in the 

the be l j° ri ' r ,r ^’ *' ,r ti' e purpose of offering him up as a sacrifice to the Hindoo idol Kalce, 

^ Jeinf? vt8cue 'l.' were sentenced to imprisonment in banishment for 14 years ; N. a. R. 

P., 108. Of six prisoners, of a tribe of Reangs in Chittagong, convicted of tliA 
human sacrifice of .\ r „„ m . • P , & , , , . . . • Hie 

" loe Oookies, four were sentenced to death, and two to transportation for 

!. Vr. 1 1 t8o2, part l, page 899. Where two persons went to a shrine dedicated 

o i a ia eo or t le purpose of offering up their heads, ami one of ihem cut off the head of 
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the other, and tried ineffectually to cut his own throat, he was sentenced to transportation 
for life; Reports IV. P. 1854, part l,page 762. 

3987. A prisoner, convicted of destroying his infant daughter, was sentenced to death ; 
but as it appeared that the proclamation for restraining the murder of new-born children, 
directed by sect. 11, Reg. III. 1804, had not been published in the pergunnah in which 
the prisoner resided, and as the magistrate had but recently interfered in the police of the 
pergunnah, so that it was not improbable that lie might have been ignorant of the prohibi¬ 
tion of the British government, the court recommended government to pardon him, 
which was sanctioned ; JV, A. R. vol 1, page 209. A prisoner charged with the murder 
of his female infant was acquitted, as the only evidence against him was his confession, 
which lie stated to be untrue and obtained by violence, and as there was no proof of the 
birth of the child ; N. A. R. vol. 1, page 143. It was held a presumption in favor of 
the prisoner that the child was 10 months’ old at the time of its death; Reports W. P. 
18 56, part 1, page 37. 

3988. On conviction of destroying, or exposing with intent to destroy, new-born 
illegitimate children, the mother has been sentenced to imprisonment for life; N A. R. 
vol. 2, pages 161 and 220 ; and vol. 4, page 108 ; or to imprisonment for 7 years ; N. A. R. 
vol. I, page 363 $ vol. 3, page 83 ; and vol. 5, page 177 ;—but the reports of these cases 
are not sufficiently full to show the grounds of distinction in awarding punishment. Where 
the prisoner had made a previous attempt upon her infant’s life, and it was afterwards 
found drowned under circumstances bearing strongly against the prisoner, but she herself 
reported its death to the police, and denied having caused it, and no witness saw it accom¬ 
plished, she was acquitted ; N. A . R. vol 3, page 225. 

3989. Two prisoners were convicted of administering drugs to a pregnant woman 
with a view to procure abortion in consequence of which she was delivered of a perfect!;/ 
formed child born dead, and of having conveyed away the woman, so that no intelligence 
had been since received regarding her; and were sentenced to imprisonment for life; 
another prisoner convicted of aiding and abetting in the above crime was sentenced to 
imprisonment for 7 years ; the midwife who delivered her died during thfc trial; N. A. R. vol 
3 , page 269. Insoners convicted of causing the death of a pregnant woman in an attempt 
to procure abortion, sentenced to imprisonment for 7 years; A r . A . R* vol 2, page 335, 
Reports L . P* 1852, part 1 > page 910. Where the prisoner was con victed of taking a potion, 
when in an advanced state of pregnancy, with the intention of causing abortion, in consequence 
of which the premature birth of a child was occasioned, she was sentenced to imprisonment 
for two years: in this case the court of circuit found her guilty also of causing the death of 
her infant subsequently by exposure, but this was held to be a conviction of a greater offence 
than that charged; and that it was an essentially distinct charge, and therefore might still 
be proceeded on, if thought proper, notwithstanding the charge and conviction of procuring 
abortion; N. A. R . vol 3, page 56. Where the prisoner was convicted of causing drugs to 
be administered to a pregnant woman for the purpose of procuring abortion, but there was 
no proof that her death was occasioned by the drugs, he was sentenced to imprisonment for 
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^“^ tus 6 m °f 1 ■“ ’ K A ; R voL 4 > PW 29. Where the prisoner, not quick with child, was con- 
victed of destroying the foetus in her womb, the court deemed the 6 months’ imprisonment 
w.ucli she had undergone, a sufficient punishment; N. A. R. vol. 2, page 464. In a similar 
case e same punishment, imprisonment for 6 months, was awarded to the woman who took, 
aT1 ° 1 jG P aramour wh o administered, the drugs which caused the abortion of a foetus yet 
imperfect and without life ; Reports W. P. 1853, part 2, page 822. 

3990 ’ Wil en a woman, eight months gone witli child, was assaulted and kicked and 
bva'ssadt™ caused w “ s shortly afterwards delivered of a child which immediately died, and her own death 
followed in a few days occasioned by premature labor brought on by the external injuries 
received in the assault; the principals were sentenced to imprisonment for 5, 4 and 3 vears 
Reports L. P. 1852 , part 1 ijpage 554. 

Culpable 3991. Where the prisoner put his wife to death at her own request, in consequence 

f I “ r .‘, 0!S °?r from ta ™S bem b 7 »™»1 person,, it Md t, be culpable 

fount Of her loss ilomiciaG J and he was sentenced to imprisonment for 5 years; N. A R vol 1 pane 1 •— 
;:;i Wor. r „fher where the prisoner confessed that he found his wife in adultery, and in' a ra^e went ton 
near neighbour’s house for a razor, with which he cut her throat, he was Sentenced to 
imprisonment for 7 years; N. A. R. vol. 2 , page 235 :-where the prisoner provoked by his 

wife s adultery and personal abuse killed her by striking heron the head with the handle 
forn^awa,; of a hatchet, and afterwards in jail made a violent assault her paramour, he was senten- 
^ imprisonment or life; AT. A 7k l, page 5. On conviction of aggravated cul¬ 
pable homicide from beating his wife, 12 years of age, severely with a large piece of wood 
mvi kicking her, tor running away to her father’s house, of which she died the next morning 
the pnsoner was sentenced to imprisonment in banishment for 14 years; N. A. R. vol. 3, Joe 

"** ', a hS Same “ nte T ^ paSSed ’ When thG Pris0ner 8tmn S ,ed his wife under the impulse 

of sudden passion from her continued refusal to have connection with him- N. A » V? 

page 275 :-and so, when in sadden anger on slight provocation the prisoner gave hi, ’ 

a severe blow on the head from the branch of a tree of which she died ten 1 7 

A. A. R vol. 3, page 360and so, when the prisoner killed his wife by one blow- of a 111} 
w ucli fractured her skull, from some unknown motive; iVl A. R vol 4 rmnr 99 “ * i 

to Prisoner, in sudd^a anger from refusal of hi. wife to return home Sb W Z 

. ' b . hoU ' e ’ anatched U P two bamboos and beat her severely, of which she died the follow 
night, he was sentenced to imprisonment for 5 years■ N. A 

2ZZ&Z&. «ctedof cn ,p* horn us wife in ^ 

to s j t & probab,y *° m making me ° f «• i™*™ t , «&£ 

conni'i;i, m U f er J he Mah( >medan law, if death be the result of the first attempt at 

„ ^ for 39^ T 8 • 40 U Jear3 ’ imP ~ ent 5 * * * «* «’ ^ 29 ‘ 

Who had commhtl vlT 1Ctod °" ° W ° of kilied hia nephew 

“ .“ooHod adultery with his .wife,- • • * • 1 


though he aonfcnxori ti,„i ii - > —h 1 * 

with a moderately ^ was Ptenieditated, yet the means used were only two blows 

N. A. R. vol. 2, pag e 32 -_. so ‘ 1 1 7* ****** w,th t,l ° deccased accidental 

8 * w ^ ei ' e tllQ prisoner, in sudden irritation, killed witli 


was sentenced to 7 years’ imprisonment as 


one 
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blow of a mo os ul a person whom he believed to have carried on a criminal intercourse with 
his wife, and who came to his house notwithstanding the prohibition of the prisoner; 
N. A . /?. vol 3, page 351 ;—where the deceased was found in the prisoner’s house at niirht 
with an adulterous intent, notwithstanding previous warning, and they beat him to death 
with their sticks, the intent to kill not being apparent, they were sentenced to imprison¬ 
ment for 5 years; N A . R. vol 2, page 395 ;—in a similar case the prisoners were 
sentenced to imprisonment for 3 years, 2 years, and 1 year respectively; N. A. R . V ol 4, 
page 27 9. Where the deceased detected the prisoner in criminal intercourse with his wife, 
and immediately killed his wife and attacked the prisoner, who killed him in self-defence, 
the sentence passed was imprisonment for 2 years; N A. R. vol 1, page 39. Where the 
prisoner, a peon in the salt department, killed a person, whom he had illegally arrested, 
on his attempt to escape, he was sentenced to imprisonment for 14 years ; N, A. R. vol 3, 
page 222 ;— in a similar case, when the arrest was equally illegal, but the blow given to 
prevent escape was evidently not intended to produce death, the prisoner was sentenced to 
imprisonment for 2 years; N. A . R. vol . 1 } page 321. Where the prisoner, a peadah of the 
civil court, permitted the decreeholder and others to maltreat the deceased, for whose 
arrest lie held an order of the court, and whose death was caused by the maltreatment, he 
was sentenced to imprisonment for 2 years and a fine in lieu of labor ; N. A, R. vol 6, 
page 192. Where the prisoner killed a person, who was endeavouring to arrest him illegally, 
his offence was held to be culpable homicide; and, as he had displayed inexcusable ferocity 
in the act, he was transported for life; Reports IV. P. 1854, part 1, page 32. Where a 
person illegally arrested, without judicial process, killed the person who sought to detain 
him, he was sentenced to imprisonment for 2 years ; iV. A. R . vol l, page 69. Where the 
first prisoner was convicted of killing a police officer and wounding another person, under 
circumstances of extreme provocation, and the other was convicted of aiding and abetting 
(the prisoners, their father, and brother, having been apprehended by the police officers on 
a false charge of highway robbery, the father killed and one of the brothers wdunded by the 
police), the first prisoner was sentenced to imprisonment for 3, and the second tor 2 years; 
N, A . R, vol. 3 ,page 54. Where the prisoner had wounded a burkunclaz, who was endea¬ 
vouring to arrest him immediately after he had wounded another person? and the burkundaz 
died after eight days from the effects of the wounds, the offence was held to be murder; 
but under the circumstances of the case lie was transported for life; Reports Jl . P, 1854, 
part 1, page 290. But where a thief killed with a sword a police chokeedar who went to 
arrest him, he was condemned to death; Reports W. P. 1854, part 2, page 361. Where the 
prisoners went with an armed party to recover a lost or stoleu bullock, and a scuffle ensued, in 
which one of the assailants was killed, it was held that they were responsible for -the conse¬ 
quences which ensued from pursuing a legal object by illegal means, and were sentenced 
to 5, 4, and 3 years’ imprisonment respectively ; Reports W. P % 1854, part. 2, page 729. 
A sepoy convicted of shooting a person in a disturbance in a village, in consequence of the 
deceased coming forward to rescue his father, whom the prisoner witil other sepoys had 
illegally seized, was!sentenced to imprisonment for life ; N. A . R. vol 2, page 413. Where 
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one of the prisoners attempted to force the deceased to carry a bundle* and he resisted* and 
the villagers endeavoured to rescue him* and in the scuffle which ensued the other prisoner 
killed the deceased with his sword* the latter was sentenced to imprisonment for 7 years* 
and the former for 2 years and stripes ; A 7 . A . R. vol. I, page 63 :—where the prisoner 

* See next para, seized the deceased to act as a begar, and he in endeavouring to escape accidentally* fell 
into a well and was drowned* the prisoner was sentenced to 5 years’ imprisonment; 

6 A. R, vol 2* page 396 :—where a sepoy beat a man with a stick and his fists so as to 
cause his death for refusing to do service as a begar* he was sentenced to imprisonment for 3 
years ; N. A . R. vol. 2* page 469. Where a sepoy seized a villager to act as a guide* and the 
other villagers came to his rescue, and the 3epoy fired among the crowd whereby a boy was 
killed, he wa3 sentenced to imprisonment for 5 years ; N. A. R. vol 2* page 334 ;—in a 
similar case, the prisoner was sentenced to imprisonment for 3 years ; N. A. R. vol 1* page 

Where intent to 209. Where it appeared from circumstantial evidence that his wife had died from the 
uo^hown! Ual> * as effects of violence used towards her by the prisoner* without intent to injure seriously* 
he was sentenced to imprisonment for 2 years ; N. A. R. vol 1* page 174. Where 
the prisoner killed the deceased in a dispute by firing at him a gun loaded with seed in 
which a single shot appeared to have been mixed* he was sentenced to imprisonment for 

7 years; N. A. R. vol 5, page 6. 


3993. Where a woman, running away from her husband who had beaten her* acci- 
caused v a fortuit- dentally fell over a log of wood, and she died very shortly afterwards; audit appeared that 
distinct*^her death was caused by the injuries received from the fall* the prisoner was punished for 
quen^ot t£"2* assault only. As regards tlie question how far a man doing an illegal act is responsible 
for the consequences, and with reference to a case cited in England, the court observed that 
undoubtedly where a man dies under the best available medical treatment, which has been 
the direct and necessary consequence of a wound inflicted on him, the party who inflicted 
the wound remains answerable for the death, though arising immediately from the medical 
treatment But when the cause of death i3 wholly from a supervenient accident as from 
falling over a log of wood, or into a well, in running away from an assault, a conviction of 
culpable homicide cannot be sustained against the party who committed the assault The 
death was the result of a fortuitous circumstance, distinct from the act for which he was 
responsible. Reports L , P. 1851, page 1365. See para. 3921. 


3994t Where tlie prisoner in sudden an S er and on provocation killed a woman with 
of d0a iiTri^^lt i U lKi had coliabited > and afterwards despoiled her of the jewels which she wore and left 
for life ™ lui was sentenced to imprisonment for life; N. A . R. vol 2, page 200: —so, where 

aslee * u audden rai g er and on provocation knelt down by the side of a boy who \y as 

for 14 year*; ^ ra ^ e ^y killed him ; A 7 . A. R> vol 3,page 62 ;—where the prisoner killed a 

y eti ikihu her on the head with an iron-bound lathi under momentary irritation 

1,6 

tie act wa., < jinuutted in sudden heat and passion* after what had possibly been fU 
most serious « A. It. «* 6, 196-so, where ,i„ prisoner' £ 
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deceased by a blow from a club on sudden irritation at being accused of cattle-stealing; 

JV. A . R. vol. 3, page 289: —where the prisoner in sudden anger killed a man by a kick for 10 years; 
on the testicles, he was sentenced to 10 years’ imprisonment; N. A. R. vol 4, page 37. 

Where the prisoner killed an old man in a quarrel by striking him with liis fist, he 
was sentenced to imprisonment for 7 years ; N. A. R. vol. 3, page 304;— where the prison- for:years; 
er in the heat of a quarrel ran into her house, and having brought out a baitha struck 
an woman with the edge of it over her nose and killed her on the spot, she was sentenced 
to imprisonment for 7 years ; N. A. R . vol. 4, page 143 ;— so, where the prisoner in sudden 
anger ran after the deceased and struck him twice with a sword, of which wounds he died ; 

N. A. R. vol. 1, page 115 ; vol. 4, page 82 ;— so, where the prisoner in a dispute struck the 
deceased with a club on the head, which caused his death sixteen days afterwards; N. A. R. 
vol. 2, page 187 ; —so, where the prisoner in a violent dispute struck the deceased three blows 
on the head and mouth, of which she died almost immediately; N. A. R. vol. I, page 112 ;— 
so, where the prisoner killed the deceased in sudden irritation during sickness ; N. A. R. vol. 

3, page 176 :—so, where the prisoner killed his own child in a fit of ungovernable passion at 
ill-treatment and oppression by a third party ; N. A. R. vol 1, page 177.— Where the pri- for 5 years • 
soner in sudden passion, but without any intention to kill her, squeezed his wife’s throat so 
violently as to occasion her death almost immediately, he was sentenced to imprisonment 
for 5 years; N. A. R. vol. 1, page 110 ;—so, where the prisoner, who was bed-ridden, threw 
a stool at his wife, which struck her on the head and killed her on the spot; N. A. R. vol. 2, 
page 155 ;—so, where a zumeendar required the services of the prisoners, his tenants, and 
they abused him, and he held up his shoe as if to strike them, and they committed an assault 
upon him which occasioned his death ; iV. A. R. vol. 2, page 268 ;—so, where the prisoner 
killed by a blow on the head a person with whom his master was struggling; N. A. R. vol. 2, 
page 307. Where in a sudden quarrel and family affray the prisoner struck the deceased and for 1 • ;Cflrs • 
he died from the injuries received, the sentence was imprisonment for 4 years; N. A . i?. 
vol. 5, page 28. In other cases where the homicide has occurred in a sudden quarrel the for less periods, 
prisoners have been sentenced to imprisonment for one year, or 6, or 3 months; N. A. R . 
vol 2, page 106; vol l, pages 328 and 193. 

3995. Where the deceased in a sudden quarrel struck the prisoner, and the latter Inn 
seized a club and killed him by repeated blows, he was sentenced to imprisonment for life; rcl in which* tho 

JSf. A. R. vol. 4, page 150: whore a wife on a quarrel wounded her husband, and the latter the aggro or. 

seizing the knife stabbed her so that she died of the wound, he w'as sentenced to imprison¬ 
ment for 14 years; N* A. R. vol. 3, page 207 :—where the deceased allowed the cattle he 
was tending to stray into the prisoner’s field, and the latter struck him with a club, which 
killed him on the spot, imprisonment for 7 years was considered a sufficient punishment; 

N. A. R vol. 3, page 75 so, where the deceased, an old woman, first struck the prisoner, 
and he struck her two violent blows with a heavy log of wood which killed her: V. A. R. 
vol. 3, page 363. In other cases where the homicide has occurred in sudden quarrel on 
provocation given by tho deceased, the sentence has been for 5 years; M A. R. vol. 1, pages 
49 and 136; vol. 2, page 256; vol 4, page 14;— for 4 years; N. A. R. vol. 3, page 291 • 
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for 3 years; N, A . R. vol \,page 290:—for 2 years; N. A. R. vol 2, page 423;— and 
for one year; N A, R. vol. 1, page 31 ; and vol. 3, page 300. Where the prisoner had 
received prolonged vexatious treatment and immediate provocation from the deceased, and 
snatched a bamboo from the hand of the deceased, and in self-defence and on the spur of the 
moment felled him with a blow on the temple, he was sentenced to 1 year’s imprisonment 
with fine in lieu of labor. The court observed that the severity of the blow, the place 
struck, and the use of the weapon (the bamboo with both hands) alone rendered the retali¬ 
ation culpable; Reports L. P. 1855, part 2, page 48. Whore the prisoner on the pro¬ 
vocation of abusive language assaulted the deceased with an evident intent to kill, but in 
sudden heat of blood, he was sentenced to imprisonment for life; and Mr. MacnaHhten 
adds in a note; <£ Under the stated circumstances of this case, it is probable, that the 
prisoner, having on provocation from words only assaulted and wounded the deceased 
with a manifest intent to kill him, and having thereby occasioned his death, would, if 
tried by an English jury, have been convicted of murder. But verbal abuse, which 
is often of the grossest nature amongst the natives of India, and is extremely offen¬ 
sive, especially to persons of the prisoner's caste, amounts to a high provocation in this 
country ; and it is consonant to the spirit of the English law, as well as to the general prin¬ 
ciples of justice, to make a distinction of punishment between cases of deliberate murder, 
and sudden homicide committed in heat of blood N. A . R. vol 1, page 53. So, when 
the prisoner killed his mother under the sudden provocation of gross verbal abuse; 
Reports U. 1\ 1854, part \,page 44. Where the prisoner and deceased met in their way 
to the house of a woman, with whom they both had a criminal intercourse, and there 
ensued a quarrel which began in abuse and ended in a mutual struggle in which the deceased 
was strangled, the prisoner was sentenced to imprisonment for 3 years; N. A. R. vol. I, page 
123:—where in a quarrel the prisoner and deceased fell to fighting with sticks, and the 
latter was killed, the former was sentenced to imprisonment for 6 months; N. A R vol 1 
page 160:—where the prisoner, in a quarrel in which he himself was the aggressor after 
mutual blows, killed the deceased with his sword, he was sentenced to imprisonment for 7 
years ; N. A. R. vol. 6, page 23. 


399G. Where there was evidence of previous enmity and intention to assault, but not 
of intention to kill, the sentence was for imprisonment for life; N. A. R. vol 4, page 161 ; 
vlune the prisoners wilfully beat and tortured a boy till ho died, and tho only palliation 
^ tlto absence of intent to kill, they were all sentenced to imprisonment in banishment 
^ ; A. A. R. vol 4, page 162 ; in a similar case, where the prisoners waylaid 

prineTbat without intent to kill, so that he died in three hours, the 
N. A WU3 * ' ntence< ^ *° iroprisonment for 14 years, and three others for 7 years; 
cause Ins ri° ^^ ^ : — S0 * w ^ iere ^ ie primers assaulted and beat the deceased so as to 

* . ( Ht 1 B0 °n after, in revenge for accusing them of dacoity, but the evidence was 

insufficient to prove -.» i ^ „ ^ as 

j, intent to kill, they were sentenced to imprisonment for 7 vears . 

1 ‘ ’ ‘ V ° ' Where the deceased struck the prisoner with a club, and the 

aitu went (a short distance) for his sword, and returning met the deceased and 
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killed him on the spot, he was sentenced to imprisonment for 5 years ; N. A. R. vol. 2, 
page 107. Where the prisoner, in revenge for blows over-night, beat the deceased with 
his fists so as to cause his death, but without intent to kill, he was sentenced to imprison¬ 
ment for 5 years ; N. A. R. vol. 4, page 40 :—where one prisoner struck the deceased 
with his hand and a stick, so as to cause death the following day, and the other instigated 
and commanded tlio assault, the former was sentenced to imprisonment for 5 years, and 
tho latter for 3 years ; N A. R. vol . 4, page 129. 

3997. Where the prisoner, when called in to cure a girl of raving fits, treated her as Absonreof maii 
possessed by a devil, and, besides using other means intended as remedies, beat her heavily 

with shoes for its supposed expulsion, so that the girl died within three days from the effects 
of the blows,—he was sentenced to imprisonment for one year, the absence of a malicious 
intent being evident. N. A. R. vol. 6, page 137. 

3998. A Mahomedan was convicted of burying his mother-in-law, who was leprous, J in 

at her own request, without ascertaining that she was dead; and was cautioned and To relieve persons 
released in consideration of his having been 6 months in confinement: a proclamation was from 

at the same time issued warning the Mahomedans that they would be subject to punish¬ 
ment if guilty of such offence; N. A. R . vol. I, page 218. A Hindoo at the request of his 
father, who was afflicted with leprosy, filled a pit with fuel to which he set fire, and the father 
threw himself into it and was killed; but the prisoner was released without punishment, as 
he appeared to be justified under the tenets of the Hindoo law : N A. R. vol. 1, page 220. 

For the same reason a Hindoo who assisted his father, suffering from leprosy, to drown 
himself was released ; N. A. R. vol. 1, page 292. A woman and her husband were both 
afflicted with leprosy; the latter died, and the former throwing herself into his grave was 
buried with him by the prisoners at her own desire ; they were sentenced to 6 months’ 
imprisonment; N. A. R. vol. 2, page 18. Two prisoners convicted of assisting in the 
suicide of their uncle, a leper, were released in consideration of the confinement which they 
had already undergone; N. A. R. vol. 3, page 127. In later cases the sentence has been 
for one year’s imprisonment with fine in lieu of labor; Reports W. P. 1 855. part 2, page 62. 

Two prisoners charged with aiding and abetting a third person (who died w-hile nndei trial) 
in burying alive bis brother, a leper, at his own request, were acquitted and discharged 
as it was not proved that they were aware of ills intentiou ; N. A. A. vol» 3, page 139. bix in revenge for 

.-jfi... injuries sustained 

prisoners were convicted ot assisting m burning to death a woman, appaiently with her from another per- 
own consent, for the purpose of intimidating and preventing persons deputed to execute a S ° n ‘ 
decree of court from performing that duty: one, her husband, was sentenced to imprison¬ 
ment for life, and the others for 7 years; N. A. R. vol . 2, page 310. \\ here a person, ia in order to avoid 

order to avoid disgrace, besought his two nephews to kill him, threatening that he would iiis?raco * 
kill them if they refused, and one of them at last consented, and with the sword which 
he received from his uncle killed him by two blows on the back of the neck, the two 
nephews were sentenced to imprisonment in banishment for 14 years, and the other 
persons present to imprisonment for 7 and 5 years; the number of persons present, and 
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the fact that the wounds were inflicted with the victim’s own weapon, proved that there was 
no real compulsion ; Reports TV. P. 1854 y paYt 2, page 573. 

Erroneous The prisoner desiring to kill the wife of a person, with whom she had an illicit 

homicide, connection, gave her two poisoned loaves; but a third person eating thereof died in conse- 
Sentence of death, quence, and the prisoner was sentenced to death; N. A. R. vol 1, page 287. A prisoner 
convicted of the murder of a man in the intent to kill a woman, with whom he had main¬ 
tained a criminal intercourse, but who had deserted him for the deceased, was sentenced 
ofimpriQoameDtfor to death; N. A. R. vol. \,page 309. Where the prisoner in a sudden fit of anger aimed 
a blow at one person, which fell upon a child, concealed at the time from the view of the 
prisoner, and instantly caused its death, he was sentenced to imprisonment for 14 years; 
N. A . R. vol. 5, page 96. In a similar case the principle was held that as the assault was 
unjustifiable, the prisoners must be held responsible for the full effect of the blow without 
reference to the physical strength of the person on whom it fell: but as the prisoners had 
evidently no intention to kill, they were sentenced to imprisonment for one year with labor 
■vprovocation, for conuxnitable to fine ; Reports L. P. 1855 >part 2, page 593. Where the prisoner found 
his wife in bed with another man, and killed her on the spot, and while endeavouring to 
strike the paramour killed his mother and brother who interposed, he was sentenced to 
imprisonment for 2 years; the killing the wife was justifiable under the Mahomedan law 
from the presumption of adultery arising from situation; and the killing the others was 
.hero the act **, considered erroneous homicide ; N A. R. vol. 1, page 151. Where the prisoner threw a 
tetter6 JSC ? iece of burnt brick at the Prosecutor, and it struck the deceased on the breast and occasioned 
her immediate death, it appeared that he had no intention to kill, and that the act was not 
likely to cause death, and he was sentenced to imprisonment for 6 months ; N. A. R. vol 1 
page 52. # 9 

4000. Where the prisoner killed the deceased at night mistaking him for a dog or 
jackal, and after endeavouring in vain to resuscitate him concealed the body, he was 
released in consideration of the period during which he had already suffered imprisonment; 
jY - A ‘ n - voL 2 > f a 9* 67. Where the prisoner accidentally shot the deceased while firing 
at a wild hog, he was acquitted and released; N. A. R. vol. 4, -page 1. 

by 400L Where the P risoner Wiled the deceased by order of his master, and under fear 
P on, of immediate death in case of refusal, the futwa acquitted him, and he was released. 

W. A. R. vo i 1 ,page 101. See last case cited in para. 3998. 

yO-4. It has been held justifiable homicide, where a woman in defence of her honor 


Accidental 

homicide. 


Justifiable 

komicide 


killed 


, .. „ nf ... * man wbo was entering her house at night with the intent to have forcible connection 

From adultery of with her; N 4 7) o 

wife*; 7 j. ^ tof. 3, page 233:—where the prisoner finding a man m the act of 

log 4- 1 ' lnS eit,10r ° ne ° r botb 5 Nm Volm page 130 5 V ° 1 ' 

[ * \ 169; vol. 4, page 168; vol 5, page 158; and vol. fl 3 paqe 

o* , w lere e prisoner, detecting his wife in the act of adultery at a short distance from 
bib uwa louse, went back to his house for a sword, with which he returned, and finding the 
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parties still in the position in which he left them, wounded the adulterer and a woman who 
acted as procuress, and killed his wife; N. A. R. vol 5, page 90 so, where the prisoner 
found the deceased in a situation which warranted the presumption that he was attempting to 
commit adultery with his wife; JV. A . R. vol . 1, page 156 : so, where the prisoner killed a 
person whom he detected in the act of adultery with his wife, though he was aware of his 
wife’s elopement and of her living in a state of adultery with the deceased, but had done 
every thing in his power to dissuade her from a continuance of the criminal intercourse; 
N. A. R . vol. 1, page 298 but in a later case of the same nature it has been held that the 
prisoner was not justified, the apparent difference being that he had in a certain degree con¬ 
nived at the intercourse by permitting the deceased to live under the same roof with his wife, 
and he was sentenced to transportation for life; N. A. R. vol. 6, p$ge 27 . so, a prisoner 
was held not justified, who lay in wait and killed the deceased while sleeping with his wife, 
after she had with his knowledge been living with the deceased for thirteen years; and lie 
was sentenced to death ; N. A. R. vol. 1, page 389 ; so, the finding a man at night pios>- 
cuting an adulterous intercourse with his wife, was not held sufficient to justify the prisoner 
in homicide with deliberate cruelty and torture, however it might excuse acts committed 
in the irritation and excitement of the moment; and he was sentenced to imprisonment for 
life; N. A. R. vol. 4, page 292so, where the prisoner, aware of his wife’s intrigue, 
watched her, and having armed himself for the express purpose of killing one or both 
followed her, and, finding her in the act of adultery, wounded both her and her paramour, 
and after they had separated pursued and again wounded both of them successively, while 
endeavouring to escape, it was held that these circumstances of aggravation diminished 
the justification, and he was sentenced to imprisonment for 2 years and a fine of 100 rupees 
in lieu of labor; N. A. R . vol. 5, page 65 :—and so, where the prisoner killed the deceased 
under strong grounds of provocation for the violation of his wife, though he did not find 
him in the act, the court held that he was not completely justified, but that the imprison¬ 
ment already undergone was fully adequate to his offence ; N. A. R. vol 5, page /l* Two 
prisoners were held to be justified in killing the deceased under sudden irritation at finding 
him in bed with their sister; N. A. R.vol l 9 page 74:—so, when the prisoner killed his sister 
and her paramour in the act of adultery; N. A. R. vol 2, page 48 :—but both of thebe trials 
were held before the enactment of sect. 5, Keg. IV. 1822.* A prisoner was held justified 
who, under the influence of gross provocation, in consequence of dishonor done to his family 
by the forcible violation of his sister by the deceased, wounded him with a sword, which 
caused his death a fortnight after; N. A . R. vol. 5, page 99but where a brother, finding 
a man in the house of his sister under very strong circumstances of suspicion that he had 
criminal intercourse with her, kept guard at the door, while a distant relation who was 
with him entered the house wherein the deceased had secreted himself and deliberately cut 
his throat, it was held that the admission of justification was barred by the deliberate 
manner of the murder, and by the neglect of their power to seize him; and the i*elation was 
sentenced to imprisonment for life, and the brother for 7 years; Ak A , R . vol. 4, page 130: 
—and where the prisoner finding his brother s wife in the act of adultery, during the 
absence of his brother, seized a sword and killed her, it was held that he was. not justified. 


and in what cases 
of that nature not 
justified. 


From adultery or 
violation of sister; 

* v. para. 3981. 


and in what cases 
o£ that nature not 
justified. 
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but capital punishment was remitted, and he was sentenced to imprisonment for life ; 
N. A. R. vol. 2, page 419:—where the prisoner, finding the deceased in the attempt to 
violate his sister-in-law by force, beat him so severely with his club that he died after three 
ms'moste?rwife <lays ’ ^ Ie was sentenced to imprisonment for one year; N. A. li. vol. 2, page 491. A 
mUhh*r tompt *° pr,soner >convicted of killing the deceased while attempting to ravish his master’s wife, 
was released without punishment, as were also two persons who concealed tlio body; 

retaliation of A 7 . A. It. vol. \,pa.ge 240. Where the prisoners killed a burkundaz, after he and another 
• murder. 1 , 

burkundaz had in cold blood put to death a villager whom they had arrested and while they 
were under no reasonable apprehension of a rescue, the homicide was deemed justifiable; 
under° y o r daJ CtiDg ^ vo ^ P a 9 e a case assault and wounding, referred to the nizamut 

kmadar not justi- adawlut by the judge circuit on a doubt as to whether certain of the prisoners, who 
were sepoys, were not justified, as they acted under the orders of a jemadar, their superior 
officer; the case was returned for sentence, and the judge informed that, though the fact 
noticed might operatq in mitigation of punishment, it could not justify gross infraction of 
in self-defence, the peace*, N A. R . vol, 3, page 128, Where the prisoner killed the deceased in self- 
defence, in an attack on him by the deceased occasioned by jealousy, the homicide was 
Of thieves. considered justifiable; N. A, R, vol. 4, page 132. For cases in which the homicide of persons 
found in the act of committing theft has been held justifiable, see para . 3983. 


Note. 

The English law presumes every homicide to be murder, until the contrary appears. Therefore the 
prosecutor is not bound to prove malice, or any facts or circumstances beside the homicide from which it 
may be presumed; but in such a case it is only presumed, and the defendant may rebut that presumption 
by proving that the homicide was justifiable or excusable , or that at most it amounted to manslaughter only, 
and not to murder. 


Justifiable homicide is of three kinds:—1. "Where the proper officer executes a criminal in strict 
conformity with the term of his sentence. 2. Where an officer of justice, or other person acting in his 
aid, in the legal exercise of a particular duty, kills a person who resists or prevents him from executing 
it; but iu this case the homicide is not justifiable without an apparent absolute necessity. 3. Where the 
homicide is committed in prevention of a forcible and atrocious crime ; as, for instance, if a man attempt 
to rob or murder another, aud be killed in the attempt, the slayer shall be acquitted and discharged. So 
a woman is justified in killing one who attempts to ravish her; and so too the husband or father may 
justify killing a man who attempts a rape upon his wife or daughter; but not if he take them in adultery 
by consent, for the one is forcible and felonious, but not the other. 


hu t ^ XCU3a ^ ie homici de ib of two kinds :—1. Where a man doing a lawful act, without any intention ol 
~ r ’ aoc ^lent kills another; as, for instance, where a man is working with a hatchet, and the head bj 

A [ cut dies oil and kills a person standing by. This is called homicide per infortunium^ or by misad¬ 
venture. 2. wi, . ... , . , - i 

def ence f )' IM:rc a 1115111 kijis another upon a sudden rencounter, merely in his own defence, or in 

i . ~ \ U * Vlle ’ < lul( b parent, or servant, and not from any vindictive feeling ; which is termed homi¬ 
cide se defend> nf to. J 


Manshightcr is the unlawful and felonious killing of another, without any malice either expressed or 
implied. It w of two kinds *.—l. Involuntary manslaughter, where ft man doing an unlawful act, not 
amounting to felony, by accident kills another. 2. Voluntary manslaughter, where, upon a sudden quarrel. 
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two persona fight, and one of them kills the other; or where a man greatly provokes another by some 
personal violence, &c., and the other immediately kills him. 

Murder is thus defined by Lord Coke : “ when a person of sound memory and discretion unlawfully 
killetli any reasonable creature in being, and under the king’s peace, with malice aforethought either 
express or implied.” 1. It must bo committed by a person of sound memory and discretion; it cannot 
bo committed by an idiot, lunatic, or infant, unless indeed ho shew a consciousness of doing wrong, and of 
course a discretion or discernment between good and evil. But if any person proenre an idot, &c., to 
murder another, the procurer is guilty of the murder, although, perhaps, not present at the time it was 
committed.—2. It must be an unlawful killing, not excusable or justifiable. It may be by poisoning, 
striking, starving, drowning, and a thousand other forms of death by which human nature may be over¬ 
come. Taking away a man’s life by perjury is not, it seems, in law murder; although, inforo conscientioe , 
it is as much so as killing with a sword. If a man however do any other act, of which the probable con¬ 
sequence may be, and eventually is, death, such killing may be murder, although no stroke were struck by 
himself; as was the case of the unnatural son who exposed his sick father to the air against his will, by 
reason whereof he died; of the harlot, who laid her child in an orchard, where a kite struck it and killed 
it; and of the mother, who hid her child in a pig-stye, where it was devoured. So, if one, under a well- 
grounded apprehension of personal violence, do an act which causes his death (as, for instance, jumps out 
of a window, or into a river), he who threatened is answerable for the consequences. If a man have a 
beast that is used to do mischief, and he knowing it suffer it to go abroad, and it kill a man, this, it seemt*, 
is manslaughter in the owner ; but, if he had purposely turned it loose, though merely to frighten people* 
and to make what is called sport, it is as much murder as if he had incited a bear or a dog to worry them. 
If a man have a disease, which in all likelihood would terminate his life in a short time, and another give 
him a wound or hurt, which hastens his death, this is such a killing as constitutes a murder. . So, if a man 
be wounded, and the wound turn to a gangrene or fever for want of proper applications, or from neglect, 
and the man die of the gangrene or fever ; or if it become fatal from the refusal of the party to submit to 
a surgical operation; this is also such a killing as would constitute murder ; but otherwise, if the death of 
the party were caused by improper applications to the wound, and not by the wound itself. And it is 
general rule, that, to make the killing murder, the death must follow within a year and a day after the 
stroke or other cause of it.—3. The person killed must be “ a reasonable creature in being, and under the 
king’s peace.” Therefore to kill a child in its mother’s womb is no murder ; but if the child be born alive, 
and die by reason of the potion or bruises it received in the womb, it may be murder in the person w - 11 ' 
administered or gave them. So, if a mortal wound be given to a child whilst in the act of being born, ioi 
instance upon the head as soon as the head appears, and before the child has breathed, it may mun ^ 11 
if the Child is afterward born alive and dice thereof. But it must be proved that the cnliu .ail, Lns 
actually been born into the world in a living state; and the fact of its having breathed is not u conclusive 
proof thereof. But the fact of the child’s being still connected with the mother by the umbilical cord will 
not prevent the killing from being murder.—As to the words “ the king’s peace” they mean merely that 
it is not murder to kill an alien enemy in time of war; but killing even an alien enemy within the king¬ 
dom.. unless in the actual exercise of war, would be murder.—4. And lastly, the killing must be com¬ 
mitted with malice aforethought. Malice is either express or implied. Express malice is when one, with 
a sedate and deliberate mind, and termed design, doth kill another; which formed design is evidenced by 
external circumstances discovering that inward intention; as, lying in wait, antecedent, menaces, former 
grudges, and concerted schemes to do him some bodily harm. Neither shall he be guilty of a less crime, 
who kills another in consequence of such a wilful act as shews him to be an enemy to mankind in general; 
as, going deliberately with a horse used to strike, or discharging a gun, among a multitude of people. So 
if a man resolve to kill the next person he meet3, and do kill him, it is murder, although ho kuow him not: 
fbif it is universal malicd- And it may be necessary here to observe, that no provocation, however great, 
will extenuate or justify a homicide, where there is evidence of express malice. So, where A aud B having 
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fallen out. A said he would not strike, but would give B a pot of ale to strike him ; upon which B did 
strike, and A thereupon killed him ; this was holden to be murder. And in many cases where no malice is 
expressed or openly indicated, the law will imply it. Thus, where a man wilfully poisons another'; in such 
a deliberate act the law presumes malice, though no particular enmity can be proved. So,' if a man kill 
another suddenly without any, or without a considerable, provocation; if he kill an officer of justice in 
the legal execution of his duty ; or if, intending to do another felony, he undesignedly kill a man : in all 
these cases the law implies malice, and the offence is murder.—If two persons mutually agree to commit 
suicide together, and accordingly take poison or attempt to drown themselves together, but one only of 
them die 3 , the survivor is guilty of murder.—As there are many very nice distinctions, however, upon this 
subject of malice prepense, express, and implied, it may be desirable to consider the subject more fully and 

minutely, which we shall do under the following heads v . • 

• \ \ 

Killing by poison. Of all the forms of death, by which human nature may be overcome, the rno3t 
detestable is that of poison; because it can of all others be the least prevented either by manhood or ' 
forethought. And therefore in all cases where a man wilfully administers poison to another ; or lays 
poison for him, and either he or another takes it, and is killed by it; the law implies malice, although no 
particular enmity can bo proved. If however, it were administered by mistake, or if it were laid with 
an innocent intention in the place from which the deceased took it, it is merely homicide by misadventure. 
So, if a physician or surgeon give his patient a potion or plaster to cure him, which contrary to expecta¬ 
tion kills him, this also is neither murder nor manslaughter, but misadventure. 

Killing by fghting . Killing by fighting may be either murder, or manslaughter, or homicide 
sp. defendendo, according to circumstances. 1. If two persons quarrel and afterwards fight, and 
one of them kill the other,—in such a case, if there intervened, between the quarrel and the fight, 
a sufficient cooling time for passion to subside and reason to interpose, the killing would be murder ; 
but if such a time had not intervened, if the parties, in their passion, fought immediately, or even 
if immediately upon the quarrel they went out and fought in a field (for this is deemed a conti¬ 
nued act of passion), the killing in such a case would be manslaughter only, whether the party 
killing struck the first blow or not. Therefore if two persons deliberately fight a duel, and one of them 
be killed, the other and his second are guilty of murder ; no matter how grievous the provocation, or by 
which party it was given. The>second of the deceased, also, is deemed guilty of murder, as being present, 
aiding, and abetting; although Lord Hale seems to think the rule of law, as to principals in the second 
degree, too far strained in that case.—And even in the case of a sudden quarrel, where the parties imme¬ 
diately fight,, the cose may be attended with such circumstances as will'indicate malice upon the part of 
the party killing ,* and the killing then would be murder, and not ifierely manslaughter. If, for instance, 
the party killing began the attack under circumstances of undue advantage,—as if A and B quarrel, and 
A draw his sword und make a pass at B, and B thereupon draw his sword, and they fight, and B is killed, 
A would be guilty of murder; for his making the pass before B had drawn his sword, shews that he sought 
his blond. So, where A and B quarrelled, and A threw a bottle at B, and then drew his sword, and B 
^icn threw the bottle back at A, and wounded him, upon which A immediately stabbed him: this .w;i& 
hohlon to be murder. But if the parties, at the commencement, attack each other upon equal ttertns, and 
ah.crw 4 vTriv, t \ lx course of the fight, one of them in his passion snatch up a deadly weapon .and kill the 
otlo.r with it; th«« would be manslaughter only.—So, if there be any other circumstances in the QasA, indi- 
< Ativ«_ of malice in the party killing, it will be murder. As, for instance, if two persons fight upon a 
sudden quarrel, ami be separated ; and one of them afterwards, having provided himself wth a deadly 
weapon, lKa in for the other, to have an opportunity, thus armed, to renew the quarrel; and they 
accordingly mud, quarrel, and fight, and the man who is armed kills the other -, this is murder. So, if 
two person# fight from malice, and pretend or feign a reconciliation, and they afterwards meet and \u<jU 
Jenly figfi fc u P on ^ iC score of the old malice, and one of them be killed ; this is murder, and not merely 
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manslaughter. So, if B challenge A, and A refuse to meet him, but tell him that he shall be on his way 
to such a place upon business at such a time, and B meet him on his way and assault him, and they fi"ht, 
and A kills B : if it appear that A made this Qdmmunication for the purpose of evading the law, by giving 
the light the appearance of a sudden quarrel, the killing would be jnurder; but, if the communication were 
made undesignedly, it would be manslaughter only.— 2. Boxing and sword-playing are unlawful acts; 
therefore, if a player be killed, such killing''is manslaughter. But all struggles in anger whether by fight¬ 
ing, wrestling, or in any other mode,.are unlawful, and death occasioned by them is manslaughter at the 
least.—3. If two men fight upon a sudden quarrel, and.one.of them after a while endeavour to avoid any 
further struggle, and rqtreat as far ashecan, until at length no means of escaping' his. assailant remain to 
him, and he then turn round and kill Ills assailant, in order to aVoid destruction: this homicide is excusa¬ 
ble as being committed in self-defence; and, malice apart, it is little matter, in such a case, which struck 
the first blow at th6 beginning of the contest.* And tin?'same, of course, where one man attacks another, 
and the latter, without fighting, flies* and then turns round and kills his assailant, as above mentioned. 
But in either of these cases, to show^that it was homicide se defendendo, it must appear that the party kill¬ 
ing had retreated, either as far as he could, by reason of some wall, ditch, or other impediment, or as far as 
the fierceness of the assault would perhiit him ; for the assault may have been so fierce as not to allow him 
to yield a step, without manifest danger of his life, or enormous bodily harm ;'and. then, in his defence, if 
there be no other way of saving his own life, he may kill his assailant instantly. The distinction between 
this kind of homicide and manslaughter, is, that here.the slayer could not otherwise, escape, although he 
would ; in manslaughter he would not escape if he could.—And as the manner of the defence, so is also the 
time, to be considered ; for if the person assaulted do not fall upon the aggressor until the affray is over, 
or when be is running away, that is revenge, and not defence. Neither, under the cover of self-defence, 
will the law permit a man to screen hiraSe'lf from tie guilt of deliberate murder': for if A End B agree to 
fight a duel, and A give the first onset, and B retreat as far as be Safely can, and then kill A, this is 
murder, because of the previous malice and concerted design.—Under this excuse of self-defence, the 
principal civil and natural relations are comprehended; therefore, master \ and servant, pareht and child, 
husband and wife, killing an assailant in the necessary'defence of each other respectively, are excused; the 
act of the relation assisting being construed the same as the act of the party himself.—There is one species 
of homicide sc defendendo , ’where the party slain is equally innocent as he who occasions his death: as, for 
instance, that case mentioned by Lord Bacon, where two persons, being shipwrecked, have got on the same 
plank, but, finding it not able to save them both, one of them thrusts the other from it, and he is drowned ' 
this homicide is excusable through unavoidable necessity, and upon the principle of self-defence.— 4. If, 
when two persons nre fighting, a third come up, and take the part of one of them, and kill the other: this 
will be manslaughter in the third party; and murder or manslaughter in the person whom he assisted, 
according as the fight was deliberate and premeditated, or upon a sudden quarrel. If the fighting, however, 
were deliberate, or otherwise of malice, and the third party, when he interfered, knew it to be so, the kill¬ 
ing would be murder, both in the party who thus interfered, and in the person whom he assisted. If, on 
the other hand, the third party, who thus interferes, be killed, it is but manslaughter. 

Killing upon provocation. No provocation whatever can render a homicide justifiable, or even excus¬ 
able; the least it cau amount to is manslaughter. If a man kill another suddenly, without any, or without 
a considerable, provocation, the law implies malice, and the homicide is murder-; but. if the provocation 
were great, and such as must have greatly provoked him, the killing is manslaughter only. In considering, 
however, whether the killing upon provocation amount to murder or manslaughter, the instrument where¬ 
with the homicide was effected must also be taken into consideration: for if it were effected with a deadly 
weapon, the provocation must be great indeed to extenuate the offence to manslaughter : if with a weapon 
or other means not likely or intended to produce death, a leas degree of provocation will be sufficient; in 
fact, the mode of resentment must bear a reasonable proportion to the provocation, to reduce the offence 
to manslaughter. Where some provoking words being used by a soldier to a woman, she gave him a box 
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on the ear; and the soldier immediately gave her a blow with the pomel of his sword on the breast, and 
then ran after her, and stabbed her in the back; this was at first deemed murder : but it appearing after¬ 
wards that the blow given to the soldier was with an iron patten, and that it drew a great deal of blood, 
the offence was holden to be manslaughter only. Where two soldiers demanded to be admitted to a 
public-house to drink, and the landlord refused, because it was after eleven o’clock at night; one of them 
however, upon the door being afterwards opened to let out company, rushed in; and whilst the landlord* 
was struggling to get him out, tli£ other soldier struck the landlord on the head with a sharp instrument, 
and killed him; this was holden to be murder, notwithstanding the struggle with the other soldier ; besides 
the landlord had a right to put him out of his house. So, in all other cases, where upon a sudden provo¬ 
cation one beats another in a cruel and unusual manner, so that he dies, it is murder. An unwarrantable 
imprisonment of a man’s person, however, has been holden sufficient provocation to make a killing even 
with a sword, manslaughter only, mere A to prevent B from fighting with his brother, laid hold°of him 
and held him down, but struck no blow, upon which B stabbed A; it was holden that if A did nothing 
more than was necessary to prevent B from beating his brother, and had died of the stab, the offence of B 
would have been murder; but that if A did more than was necessary to prevent the beating of his brother, 
it would have been manslaughter only. So, if a man puli another’s nose, or offer him any other great 
personal indignity, and the other thereupon immediately kill him, it is manslaughter only. Or if a man 
take another in adultery with his wife, and kill him directly upon the spot, this is manslaughter merely. 
So, if a father see another person in the act of committing an unnatural crime with his son, and instantly 
kill him, it is manslaughter only; but if, hearing of it, he go in quest of the party, and kill him, it is mur¬ 
der. Where a boy, after fighting with another, ran home bleeding to bis father ; and the father immedi¬ 
ately took a small cudgel, and ran three-quarters of a mile to the place where the other boy was, and 
afcrot'k him a single blow with the stick, of which blow the boy afterwards died: this waft holden to be 
manslaughter only. Where a mob threw a pickpocket into ft pond, for the purpose of ducking him, but 

be was unfortunately drowned : this was holden to be manslaughter. But it may safely bo laid down as a 
general rule, that no words or gesture*, however opprobrious or provoking, will bo considered in law to 
bo provocation sufficient to reduce homicide to manslaughter, if the killing be effected with a deadly 
weapon, or an intention to do the deceased some grievous bodily harm be otherwise manifested; but if 
effected with a blow of a fist, or with a stick, or other weapon not likely to kill, it is manslaughter only 
And if there be a provocation by blows, which are not sufficiently violent in themselves to reduce the kill¬ 
ing below the crime of murder, yet if they be accompanied by very aggravated words and gestures, this may 
make it manslaughter only.-But in all cases, to reduce a homicide upon provocation to manslaughter, 
it is essential that the battery or wounding, &c., appear to have been inflicted immediately "upon 
the provocation being given; for if there be a sufficient cooling time for passion to subside and reason to 
interpose, and the person so provoked afterwards kills the other, this is deliberate revenge, and not heat of 

f ‘ 00,1: alld accordin g l y amounts to murder. So, if there be evidence of express malice, the killing will be 
murder, however great the provocation. 


Killing by correction. Where a parent is moderately correcting Lis child, a mniter his servant or 
bu°* ar F Un ° ffiC€r P unisbin g a criminal, and he happens to occasion hi* death, it is only misadventure ; 
imlu ^ ° XCliCd tbe bouuds of moderation, either in the manner, the instrument, or the quantity of punish- 
liiu^lnr* 1 Cn8Ue ’ 19 nmn8 l au gldc r at the least, and in some cases (according to the circumstances) 

Behold A h 0 n liere a master correc ted his servant with an iron bar, and a schoolmaster stamped on his 
coi^tionloin 50 that tbe flufierer8 : lb «* e were justly holden to be murders; because the 

deliberate 'anvfVr™ 1 **' *** *** ** ** proMed but from r bad heart ’ ifc was e d ui valqnt to a 

lT , r * Bo, in all other case9 whore the correction is inflicted with a deadly wcannn nmi 

the party dies ot it, it will he murder ; if with an instrument not. likely to kill, though improper* 2 th! 
purpose of it win 0. W h.r„ . „„<* with 

is to nr P PPM liiow, awl d«Mb uufortunatoly ousuoil; it was hohlun to ft. manslaii"htor only', 




because the clog was very unlikely to cause death, and the master consequently could not have the inten¬ 
tion of taking away the servant’s life by bitting him with it. 


Killing in defence of property, SfC t If any person attempt to rob or murder another in or near the 
highway, or in a dwelling'house, or attempt burglariously to break into any dwelling house in the night time, 
and be killed in the attempt, the slayer shall be acquitted and discharged ; for the homicide is justifiable 
and the killing is without felony. And the same, where a man is killed in attempting to burn a house ; 
or where a woman kills a man who attempts to ravish her ; or where a *man is killed in attempting to 
break open a house in the day-time with intent to rob, or to commit any other forcible and atrocious crime. 
And not only the party whose person or property is thus attacked, but his servants, and other members of 
his family, and even strangers who arc present at the time, are equally justified in killing the assailant. 
The above rule, however, does not extend to felonies without force, such as picking pockets, nor to 
misdemeanors of any kind ; and even in cases within the rule, it must be proved that the intent to com¬ 
mit such forcible and atrocious crime was clearly manifested by the felon, otherwise the homicide will be 
manslaughter at least, if not murder. But, in cases within the rule, it may be necessary to observe, that 
the party whose person or property is attacked, is not obliged to retreat, as in other cases of self-defence, 
but may even pursue the assailaut until he find himself or his property out N of danger.—What we have now 
said, relates to felonies by force. In the case of forcible misdemeanors, such as trespass in taking goods, al¬ 
though the owner may justify beating the trespasser, in order to make him desist, yet if he kill him it will 
be manslaughter : or if, instead of beating him, fie vat tack him with a deadly weapon, it would perhaps be 
murder, particularly if the wound were given after the party had desisted from the trespass. But, in defence 
of a lvmn’ti house, the owner or his family urn)’ kill a trespasser who would forcibly di^pbsse^ him of it, in 
the same manner as he might by law kill in nolf-dcfcnce a man who attacked hjm personally - with this 
distinction, however, that in defending his house he need not retreat, as In other casea of s* dcfncUtuio, fur 
that would be giving up hia house to l»i§ adversary. As to personal a saults, where the party assaulted 
kills his adv ersary, we have already considered them under the foregoing heads. 

) V\ ' N v 

Killing without intention whilst doing another act If a person, whilst doing or attempting to do another 
act, undesignedly kill a man,—if the act intended or attempted were a felony, the killing is murder; if 
unlawful (i malum in se) but not amounting to felony, the killing is .manslaughter: if lawful (that is, not being 
malum in se) homicide by misadventure merely. v If a man deliberately shoot at A, and miss him, but kill 
B, this is murder. So, if he strike at A*, an d by accident strike and kill it is murder. If a man lav 
poison for A, and B (against whom he had no malicious 'intent) take it, and it kill him, this is likewise 
murder. So, if whilst two men are deliberately fighting, a third go between them to part them, and be 
killed,by one of them : it is murder, whether he were killed accidentally or designedly. If a man shoot at 
another’s poultry, with intent to steal them, and by accident kill a man, it is murder; if without such 
intention, it is manslaughter; the act of shooting at the poultry being unlawful, but not- felonious. If a man 
throw a stone at a horse, and it hit the rider and kill him, it is manslaughter, when engaged in 
unlawful or dangerous sport, a man kill another by accident, it is manslaughter; if the sport were lawful 
and not dangerous, it would be homicide by misadventure merely. fc>o, if a man, intending to kill a person 
attempting to commit a forcible and atrocious crime against his person or property, by mistake kill one of 
his own family-; it is homicide by misadventure merely. VV here a man is at work with a hatchet, and the 
head of it flies oil' and kills a bystander, this is homicide by misadventure. So, if a wun, shooting at game, 
by accident kill another, it is homicide by misadventure merely, even although the party bo unqualified; 
for the use of fire-arms by an unqualified person is merely a prohibited act, and not malum in sc. —There 
are two seeming exceptions, however, to the above rule. Inst. It two persons be fighting under such 
circumstances that it* one were killed if would be manslaughter only in the Otfier-^if, iu such a case, an 
innocent party be unintentionally kiUedd>y one ot them, it is manslaughter only. This, perhaps, is not 
strictly an exception i for the act in which the parties are engaged, namely, the fighting, is not in itself 

9 * o 
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felonious, although the result of it may be so. Secondly. "Where an act, in itself lawful, is at the same 
time dangerous;—in order to render an unintentional homicide from it excusable, it must appear that the 
party, whilst doing the act, used such a degree of caution as to make it improbable that any danger or 
injury should arise from it to others: if not, the homicide will be manslaughter at the least. For instance, 
it a workman throw stones or rubbish, &e., from a house, and thereby kill a person passing underneath, it 
is murder, manslaughter, or homicide by misadventure, according to the degree of precaution taken by him 
that no person should be injured by them, and of the necessity of such precaution. If he did it without 
previously warning the persons beneath, and at a time when it was likely that persons were passing, it 
would be murder; if at a time when it was not likely that any persons were passing, it would be 
manslaughter; if in a retired place, where no persons were in the habit of passing, or likely to pass, it 
would be misadventure merely. But if he previously gave warning to the persons beneath,—then, if it 
happened in a country village where few persons pass, it is misadventure only ; if in London or other 
populous town at a time when the streets are full, it would be manslaughter.—If a man, breaking an unruly 
or vicious horse, ride him amongst a crowd, and the horse kick a man and kill him: this is murder, if the 
rider brought the horse into the crowd with an intent to do mischief, or even to divert himself by frighten¬ 
ing the crowd; manslaughter, if done heedlessly and incautiously only.—If a man, driving a cart or other 
carriage, drive it over another man and kill him—if he saw or had timely notice of the probable mischief, 
and yet drove on, it would be murder; if he purposely drove it furiously in amongst a crowd, it would 
probably be murder; semb. if in a street where persons were much in the habit of passing, it would be 
manslaughter; if in a place where people did not usually pass, misadventure merely, provided he took that 
care which persons in similar situations are accustomed to do. If the driver of a carriage race with another 
carriage, and urge his horses to so rapid a pace that he cannot control them, it is manslaughter in both drivers 
if in consequence the carriage upset and a passenger be killed.—Where a man lays poison to kill rats, and 
another man takes it, and it kills him; if the poison were laid in such a manner or place as to be mistaken 
lor food, it is, perhaps, manslaughter; if otherwise, misadventure only.—If a man discharge a loaded gun 
amongst a multitude ot people, and death ensue, it is murder; for the law in such a case will imply malice, 
li lie di barge it, merely fur the purpose of unloading it, or the like, and death ensue—then, if it were in a 
place wlr re persons were likely to pass, it is manslaughter ; otherwise, misadventure only. Where a man 
gave a loaded gun to his servant to protect a corn-field from deer during the night, with instructions to 
fire when be heard any bustle in the corn by the deer; and the master himself unfortunately rushed into 
the corn during the night, and the servant, imagining it to be the deer, fired, and shot his master : this was 
liolden to be misadveuture. Where a man, finding a pistol in the street, brought it home, and imagining 
(from having tried it with the rammer) that it was not loaded, presented it in sport at his wife, drew the 
trigger, and killed her: this was holden to be manslaughter; but Mr. Justice Poster doubts the propriety 
of the decision, as the defendant took the usual precaution to ascertain that the pistol was not loaded : anil 
clearly, i! he took not this or other reasonable precaution, it would be manslaughter. If a man, shooting at 
outts or a target, by accident kill a bystander, it is misadventure ; but this must be understood of cases 
where a proper precaution to prevent accidents has been taken; for if the target, &c. be placed 
. w,iy (r l J "tb> where persons are in the habit of passing, the killing would probably be 

utoiieb !T an .'^'luj-ditorv—-So, if a man. knowing that people are passing along a street, wantonly throw a 

and a i 


•tone <* shoot !m arr ° W ‘ nt ° H ’ iikeiy t0 do un in J ur ?’ with an intent to hurt some of the persons passing, 


cular perso* 1 v! ^ murder, although the stone or arrow was not intended to hit any | 

then, if ,, ^ T ^ ** W6r ° ^ one thoughtlessly and incautiously, and without intent to hurt any one,_ 

slaughter ; Tfh m *° a place whcre P c,, P*e were in the habit of passing, (he killing is man . 

1» where persons were not likely to pass, misadventure only. 

Killin# ojftcrr* of < T ^ . 

constable, i ■' t!li “°®“ r of >*'”• ci "“ r “’ Jor “* «« bailiff, 

«„„»% caw "f 1 *-*" ™ * w <<**» 

I J lot) or any private person endeavouring to suppress an affray, or apprehend 
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a felon, knowing his authority, or the intention with which he interposes ; the law will imply malice, and 
the offender will be guilty of murder. And the officer and persons acting in aid of him enjoy this privilege 
and protection, eurulo , morando , ct rcdcundo : therefore, if an officer, on his way to do his duty, be opposed 
and killed, it is murder ; or if he arrive at the place, and in consequence of opposition retreat, and on his 
retreat be killed, it is murder. Three things are to be attended to, in matters of this kind: the legality of 
the deceased s authority, the legality of the manner in which he executed it, and the defendant’s knowledge 
of that authority; for if an officer be killed in attempting to execute a writ or warrant invalid on the face of 
it, or against a wrong person, or out of the district in which alone it could legally be executed ; or if a 
private person interfere and act in a case where he has no authority by law to do so; or if the defendant 
had no knowledge of the officer’s business, or of the intention with which a private person interferes, and 
the officer or private person be resisted and killed: the killing will be manslaughter only. 1. As to the 
legality of the authority; if an officer, having a warrant from a proper magistrate to apprehend B for 
felony ; or if B be indicted for felony; or if the hue and cry be levied against B ; in these cases, if B or any 
of his accomplices kill the officer or any person joining in the hue and cry, it is murder, whether B be 
guilty or innocent of the felony charged against him. But if the warrant were illegal and void upon the 
lace of it; or issued with a blank in it, and the blank afterwards filled up ; or attempted to be executed 
against C instead of B ; the killing would be manslaughter only. If a writ of execution in civil cases be 
correct upon the face of it, although the judgment be erroneous, or the proceedings irregular—if the officer, 
in endeavouring to execute it, be resisted and killed, it is murder; but if the writ were a nullity on the 
face of it, or if the warrant upon it were attempted to be executed by any other than the officer to whom it 
was directed (the officer himself not being present, or, at least, acting in the arrest) the killing would be 
manslaughter only. If an innocent person be indicted for a felony, and an attempt b^ made to arrest him 
for it without warrant, and he resist and kill the party attempting to arrest him—if the party attempting 
the arrest were a constable, the killing is murder; if a private person, manslaughter ; because the constable 
has authority by law to arrest iu such a case ; a private person has not. Apd the same in all cases w here a 
person is arrested or attempted to be arrested upon a reasonable suspicion of felony. But if a man actually 
commit a felony, and another, in whose presence he committed it, attempt to arrest him for it, and be 
resisted and killed ; or if a person, present at an affray, interfere for the purpose of restraining the offenders 
and keeping the peace, and be killed ; or if a person, present when another attempts to commit a treason or 
felony, lay hold of him in order to prevent him, and be killed : the killing in these cases would be muni or, 
whether the person arresting or interfering, &c., be a constable or not; for either has power to arrest or 
interfere, &c., in such a case.—2. As to the legality of the manner in which the authority is exercised : i; 
the constable of the viil of A attempt without warrant to suppress a tumult in the viil of B, and be resisted 
and killed, it is manslaughter only ; for he had authority, in such a case, within the viil of A alone. So, if a 

sheriff’s officer attempt to execute a writ out of the proper count ^ an( j b e res i 8 ted and killed, it is man¬ 
slaughter only. Bul constables and other peace officers may execute warrants out of their respective pre¬ 
cincts, provided the place where the warrant is executed be within the jurisdiction of the magistrate grant¬ 
ing or backing the warrant.—3. As to the defendant’s knowledge of the deceased’s authority or intention - 
when any officer is in the legal execution of his duty, or a private person endeavouring to suppress 
affray, or apprehend a felon, and is resisted and killed—if it appear that the slayer knew the officer’s l, u q 
ness or the intent of the private person, either expressly from the deceased, or impliedly from circum 
stances, the killing is murder ; if it appear that he was ignoraut iV this respect, it is manslaughter on ] v 
'Where a bailiff rushed into a gentleman’s bed-chamber early in the morning, without giving' the slightest 
intimation of his business, and the gentleman, not knowing him, in the impulse of the moment wounded 
him vith his sword, and killed him : this was holden to be manslaughter. But where the bailiff or const i- 
blc shews the warrant; or where it appears that he is known to the defendant, to be an officer • p or 
instance, when the defendant said, “ Stand off, I know you well enough, come at your peril ; ” if after this 
the officer be killed, it will be murder. If the constable interfere to prevent au allray within bib own vili, if 
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he be killed by one of the inhabitants, or other person, who knows him to be the constable, it will be mur¬ 
der ; if by a stranger who does not know him, it is manslaughter. So, if one of several know him to be a 
constable, it will be murder in him, manslaughter in the rest. If a constable command the peace, or shew 
his stall of office, this it seems is a sufficient intimation of his authority. And in such a case it is not ne¬ 
cessary to prove the deceased’s appointment as constable ; proof that he was accustomed to act as constable 
is sufficient. But private persons, when they interfere, must expressly intimate their intention, otherwise 
killing them will be manslaughter only. In all the cases, however, above stated to be manslaughter only r 
if there be evidence of express malice in the party killing, the homicide will be murder. 

Killing by officers. Where an officer of justice, in endeavouring to execute his duty, kills a man, 
this is justifiable homicide, or manslaughter, or murder, according to circumstances. 1. Where an offi¬ 
cer of justice is resisted in the legal execution of his duty, he may repel force by force ; and if in doing 
so he kill the party resisting him, it is justifiable homicide : and this in civil as well as in criminal cases. 
And the same as to persons acting in aid of such officer. Thus, if a peace officer have a legal warrant 
against B for felony, or if B stand indicted for felony, or if hue and cry be levied against 13—in these cases 
:f B resist, and in the struggle be killed by the officer, or any person acting in aid of him, or joining in the 
hue and cry, the killing is justifiable. So, if a private person attempt to arrest one who commits a felony 
in his presence, or interfere to suppress an affray, and be resisted, and kill the person resisting, this is also 
justifiable homicide. And this, not merely on the principle of self-defence, for the officer or private per¬ 
son is not bound to retreat, as in the case of homicide se clefnndendo , but upon that principle, and the neces¬ 
sity of executing the duty the law has imposed upon him, jointly. Still there must be an apparent neces¬ 
sity for the killing; for if the officer were to kill after the resistance had ceased, or if there were no reason¬ 
able necessity for the violence used upon the part of the officer, &c., the killing would be manslaughter at 
the least. Also, in order to justify an officer or private person in these cases, it is necessary that they 
should, at the time, be in the act of legally executing a duty imposed upon them bylaw, and under such 
circumstances, that, if the officer or private person were killed, it would have been murder; for if the cir¬ 
cumstances of the case were such, that it would have been manslaughter only to kill the officer or private 
person, if will be manslaughter at least in the officer or private person to kill the party resisting — 2. If 
the prisoners in a jail, or going to jail, assault the jailor, or officer, and he in his defence kill any of them, 
it, is justifiable, for the sake of preventing an escape.—3. Where an officer or private person, having legal 
authority to apprehend a man, attempts to do so, and the man, instead of resisting, flies, or resists and then 
flies, and is killed by the officer or private person in the pursuit—if the offence with which the man was 
charged were a treason or felony, or a dangerous wound given, and he could not otherwise be appre¬ 
hended, the homicide is justifiable : but if charged with a breach of the peace, or other misdemeanor 
merely : or if the arrest were intended in a civil suit; the killing in such cases would be murder,—unless, 
indeed, the homicide were occasioned by means not likely or intended to kill, such as tripping up his heels, 
giving him a blow of an ordinary cudgel or other weapon not likely to kill, or the like ; in which case the 
homicide at most would be manslaughter only.—4. In a case of a riot or rebellious assembly, the officers 
endeavouring to disperse the mob are justifiable in killing them, if the riot cannot otherwise be suppressed. 

Where a criminal is executed by the proper officer, in pursuance of his sentence, this is justifiable 
Wicide. But if it be done by any otlier person, or not done in strict conformity with the sentence, as, 
Jr inutancp, if an officer behead one who is adjudged to be hanged, or the contrary, it is murder. Archbuid. 
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SECTION V. 

OF THUGGEE. 


4003. All proceedings connected with cases of thuggee are to be written in Oordoo 
Hindoostanee; but the depositions and confessions of thugs should be taken down in the 
language best understood by them, and the general superintendent of operations for the 
suppression of thuggee should be furnished with translations of any documents, written in 
the Bengalee or other language, which lie may require/ C. 0. No. 241 of vol. 2, and p. 
No. 16 of vol. 3. 

4 \ * 

4004. The word “thug 5 ’ when used in any Act heretofore passed by the council of 
India, is to be taken to have meant and to mean a person, who is, or has at any time been, 
habitually associated with any other or others for the purpose of committing, by means in¬ 
tended by such person or known by such person to be likely to cause the death of any 
person, the offence of child-stealing, or the offence of robbery not amounting to dacoity. 
And the word “ thuggee” when used in such Acts is to be taken to have meant and to mean 
the offence of committing or attempting any such child-stealing or robbery by a thug. And 
the expression “ murder by thuggee,” when used in such Acts, is to be taken to have meant 
and to mean murder when employed as the means of committing such child-stealing or such 
robbery by a thug. Act III. 1848. 

4005. Whoever is proved to have belonged, either before or after the passing of this 
Act, to any gang of thugs, either within or without the territories of the East India 
Company, is to be punished with imprisonment for life with hard labor.fu:^ Act XXX. 

1836, sect 1. 

4006. \V ithin the territories subject to the government of the East India Company, 
whenever any court not included under the provisions of Act XIV. 1844* sentences any 
offender to imprisonment for life under the above provisions, it is at the same time to 
sentence such offender to transportation beyond sea for life, unless there should be special 
reasons inducing the court to think such prisoner not a proj^er subject for transportation, 
which special reasons the court is required to record. Act X. 1847. 

4007. Any person charged with murder by thuggee, or with the offence of having 
belonged to a gang of thugs, made punishable by Act XXX. 1836, may be committed by 
any magistrate or joint magistrate within the territories of the East India Company, for 
trial before any criminal court competent to try such person on such charge. Act XVIII 

1837. 

4008. This does not authorize a magistrate to commit for an attempt at thuggee, when 
such offence has not been perpetrated in his jurisdiction. Reports L> P. 1851, page 82. 


fa) Before the passing of this Act, the nizamut adawlut held that tho charge of boing a thug was not a specific charge 
on which the prisoner could be punished. Ni A, R. vol. 1> page 23‘J. 


9 Q 


Laueuaee to be 
used in the pro¬ 
ceedings of thuggee 
cases. 


Meaning of the 
expressions—thug, 


thuggee, 


and murder by 
thuggee. 


Punistiraeuc for 
belonging to a gang 
of thugs. 


Sentence of im¬ 
prisonment for life 
to include trans¬ 
portation for life. 

* See pai'G. 1490 . 
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Persons charged AHOO T? 

Tsith belonging to ^ J -&very person accused of the offence made punishable by this Act, may be 

ma y rried by trie( i b} any court which would have been competent to try him, if his offence had been 
committed within the zillah where that court sits, any thing to the contrary in any regu¬ 
lation contained notwithstanding. Act XXX. 1836, sect. 2. 

not for specific 4010 'VI l 

committed without 1 1 ~ ' 16 aJOVe P rov i s i on does not authorize the session judge, without first having 

ttrrit-Ties 0 ”^^' 3 i r 3 j ne the anthorit 7 of government, to try prisoners charged with specific acts of murder 
j-. t mggee and plunder of property, when such acts have been committed beyond the 
territories of the East India Company. Const. No. 1213. 

Persons accused Ami \ 

gL mur o d P er r /^ g “ Any person accused of the offence of murder by thuggee, or of the offence of 

unlawfully and knowingly receiving or buying property stolen or plundered by thuggee, 
tried ? by Sy ma J be tried by any court which would have been competent to try him if his offence had 
been committed within the zillah where that court sits, anything contained in any regulation 
or regulations to the contrary notwithstanding. Act XVIII. 1839. 

4012, LTnder the above P rovisions the appointment of a special session judge, for the 
Does not bar the trial of cases of thuggee, does not bar the jurisdiction of the ordinary sessions courts in 

J ilSulCuOD Ox or- n . 

uioary courts. cases 01 that nature. At the same time, the session judges are required to abstain from 
trying any commitments made by the assistants to the general superintendent for the suppres¬ 
sion of thuggee, when a session judge has been specially appointed for that purpose. N. A. R. 
vol. 5, page 89. C. O. No. 11 of vol. 3. X. P. 

4013 - A Previous acquittal 0 f the prisoner on a charge of being a thug by profession, 
iut aDdof having associated with aud belonged to a gang of thugs, is no bar to his trial for 
specific acts of thuggee, although they were committed before the first trial. Reports L. P. 

3 856, part 1, page 915. 

t*™ clmrge of 4014 ' No court is ’ on a trial of an 7 P erson a <*used of the offence made punishable by 
t-iogtnhug. 0 a tblS Act (P ara - 4:005 )> t0 require any futwa from any law officer. Act XXX. 1836, sect. -3. 

Kutfntwa iwut 4015. But the above provisions do not authorize a session judge to dispense with a 

of futwa 0“ tli e trial of a prisoner charged with specific acts of murder and thuggee; unless 

r *° d ’ ! ‘ ug ' tlie Prisoner he tried under the provisions of Reg. VL 1832, i e. with the aid of a panchdy at, 
assessors, or a jury. Const No. 1074. 

whicu a promise of . A magistrate (or joint-magistrate, or deputy superintendent for the suppres- 

he mod© 1 ^ Sk>n ^uggee vested with the powers of a joint-magistrate) is authorized to offer mercy, 
vt becomi n naTno the government, to any thug from whom ho has reason to expect that useful 

pSrio^’iR b oLy U ro ;f r r k>Q ma ^ P rocure< ^ j on condition that he makes ja full and ingenuous confession. 

ut 1 ie Nonuse which he is authorized to make is not a promise of entire pardon, for 
irvu . O’ovevnmpnf __ ... . 

lioo 


--^ tv V/JL VUUIV rwiwvwj 

^ g° vei nment will not consent to let any such offenders loose on society, however long the 
ptiio. of theii confinement may have been, however unexceptionable their demeanour 
dining that confinement may have been, or whatever may have been the value of the 
information given by them. The magistrate is in no case therefore, without the special 
permission ot government, to hold out to any thug any hope that he will ever be set at 
liberty, The mercy which a magistrate is authorized to promise extends only to exemption 


• misr#y 
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from capital punishment and transportation, and to such indulgences in confinement as 
may be compatible with the safe keeping of the prisoner. Every promise of this sort 
which a magistrate gives, the government holds itself bound to perform, even though it 
should appear that in giving such a promise he has not exercised a sound discretion. Such 
promises may be made either to persons who have been convicted, or to person who have 
not yet been triedand in thb former case the punishment will, on the report of the magis¬ 
trate that.the qonvict.has made a confession which he considers as full and ingenuous, be 

commuted by government according to the engagements which he may have made: but. And every c. - 

\ ; s * ° ‘ • 1 ° . i i t. , prover must be 

as nothing short of a sentence pronounced by a court or justice and recorueu on tne pro- committed for trial 

\ \ ® ^ t # » and convicted of 

ceedifigs • of that court can be sufficient ground for detaining any person in perpetual having belonged 

imprisonment, evbrV promise of mercy made to a thug, v who has not already been convict- earn¬ 

ed, must be followed* up by his regular trial and conviction. The magistrate is, in the first detention Ld -- 
instance, to plgce on record a faithful narrative of the prisoner’s life of crime, noting ere ry 
thuggee in which he has been employed, the names of the thugs who have been engaged 
in each expedition, their respective crimes and occupations in each journey, and generally 
to enter into as full a detail as possible, informing the person who offers himself as an 
approver, v that for any wilful omission on his part lie will forfeit the qualified .jpardon held 
out to him rafter thi 3 unreserved confession the magistrate is to examine & few thug 
approvers a$ to his being a real thug, and is then to commit him for trial before the session 
judge on the charge of having been guilty of the offence made punishable by Act XXX. 

1836 , explaining'to him that i£he pleads guilty to that minor offence, he will not be put on 
his. trial for any . capital crime which lie may have committed as a thug. His conviction 
will under such circumstances be a matter of course ; it will give scarcely any trouble to 
the court by which- lie may be tried; it will under Act X^. 1837* leave him a compe- 
tent witness l and he will be detained for life in confinement under ah authority which can 
never be question^,, and m a strictly regular manuer. C. O. Xo^247 of /vol. 2. L* P- 

4017. Thefe are no particular rules for the trial of thug prisohprs under the provision* 

of Act XXX. 1836 ; b.ut the session ^udgo is t<£ be careful to -affix to .the record of each ^^ vor 

trial the tender of exemption from the punishment of death and transportation beyond sefcs, 
which the magistrate will have made to the prisoner, and the prisoner’s acceptance t .ereof. 

C. O. No. 246 of vol. 2. L. P. 

4018. Magistrates are- to require their police'officers always to exert themselves most Polk . . . . . 

particularly, on the receipt of descriptive roll* of thugs from the officers of the thuggee ^ 7o°7ho“otVu 
department, for the purpose of their apprehension, &c.; and any neglect or inattention to ^ ' 

the requisitions of those officers on the part of a police officer will bo considered as a very * > * rtl 
serious offence, rendering him liable to removal from office. CkO. Sup. Pol. £, p. No. 15 
of 1840. M # \ %v - ' 

4019. Three'prisoners convicted of murder by thuggee were sentenced to suffer Proccdcnt of nia; 
death; four others, convicted of assisting in ine murder by holding the feet of the murdered. 

persons, to imprisonment in transportation for life ; and the remaining prisoners, as associates 
and accomplices, to imprisonment for life in banishment. N, A. li. vol. 3, page 1. 
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SECTION VI. 


OF SUTTEE. 


Penalty in cases 
of neglect. 


Suttees are ale. . 4020. . The practice of suttee, or of burning or burying alive the widows of Hindoos, 

is declared illegal, and punishable by the criminal courts. Reg. XVII. 1829, sect. 2. 

Ail holders ^ 

re '” . 21 * “ Adl zu meendars, talookdars, or other proprietors of land, whether malguzaree or 
n»a?/ a>t * -""to- Iakhira J ; a11 sudder farmers and under-renters of land of every description ; all*dependent 
suttees. of,nteoded talookdars; all naibs and other local agents; all native officers employed in the collection 
of the revenue and rents of lands on the part of government, or the court of wards; and 
all munduls or other head men of villages; are especially accountable for the immediate 
communication to the officers of the nearest police station of any intended sacrifice of 
the nature described in the foregoing section; and any zumeendar, or other description of 
persons above noticed, to whom such responsibility is declared to attach, who is convicted of 
wilfully neglecting or delaying to furnish the information above required, is liable to be 
fined by the magistrate or joint-magistrate in any sum not exceeding 200 rupees, and in 
default of payment to be confined for any period of imprisonment not. exceeding 6 months. 
Reg. XVII. 1829, sect. 3, cl. 1. 

f« 08 U <rf suchTg- 4022, PoIlce officers are t0 report to the magistrate any omission, or unnecessary 
r iWt delay ’ on the P art of the persons above noticed, in furnishing the promptest information 

regard mg any such intended sacrifice. C. O. No. 43 of vol. 2. 

i,>w tVrfe- 4023 * . ImmeJiately on receivin S intelligence that the sacrifice, declared illegal by this 
regulation, is likely to occur, the police darogah is either to repair in person to the spot or 
to depute his mohurir or jemadar, accompanied by one or more burkundazes of the Hindoo 
religion; and it is the duty of the police officers to announce to the persons assembled 0 for 
the performance of the ceremony that it is illegal, and to endeavour to prevail on them to 
disperse; explaining to them that, in the event of their persisting in it, they will involve 
themselves in a crime, and become subject to punishment by the criminal courts. Should 
the parties assembled proceed, in defiance of these remonstrances, to carry the ceremony into 
effect, it is the duty of the police officers to uso all lawful means in their power to prevent 
e sacrifice from taking place, and to apptehencl the principal persons aiding and abetting 
i- performance of it, and in the event of the police officers being unable to apprehend 
they are to endeavour to ascertain their names and places of abode, and are i mme _ 

R,? wmmunu:ate the w h° Je of the particulars to the magistrate for his orders 
Reg. XVII. 1829, sect. 3, cl. 2. S * 

D&rosah to re- 4024. Wh or4 1 

?ort if he doe*? not . . n t * ie darogah deputes his mohurir or jemadar to proceed to the snot 

proceed hirnseii; is immediately lo renot* to • , , , , , , 4 n . . 1 ne 

or toevplain cause . r to the magistrate the cause which has prevented his gomer j n nArs . m , 

,l.e armal of the pohe, , , ; , inute of drool „ <tMce , which h , ve ‘ *’ 

vont their ariy tkrird ™, t u sukni tted t0 thi> m , giltr , te . i„ ^ “ <J£ 
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provisions, the police officers are directed to employ every means of dissuasion and remon¬ 
strance, to endeavour to associate with themselves any respectable Hindoos in persuading 
the parties concerned to desist from the sacrifice, and to use all patience and forbearance in 
the exercise of the duty prescribed. C. O. No. 43 of vol 2. 

4025. Should intelligence of a sacrifice declared illegal by this regulation not reach 
the police officers until after it has actually taken place, or should the sacrifice have been 
carried into effect before their arrival at the spot, they are nevertheless to institute a full 
enquiry into the circumstances of the case in like manner as on all other occasions of 
unnatural death, and to report them for the information and orders of the magistrate to 
whom they are subordinate. Reg. XVII. 1829, sect. 3, cl. 3. 

4026. Police officers arriving at the spot after the completion of the suttee, are not 
authorized to take parties into custody before instituting enquiries to ascertain who have 
aided in the performance of the sacrifice; they should merely make the enquiry and leport 
the result to the magistrate, as directed above. Const. No. 598. 

4027. Police officers are to use all care and discretion in giving effect to these orders; 
and are in each case to be held bound to show that every means of mildness was resorted to, 
before recourse was had to any exercise of authority. They are in no case to use any duress 
towards any persons apprehended under these rules; but are to treat them with every 
indulgence, and in sending them to the magistrate are to allow them every facility not 
inconsistent with their safe custody.(a) But these instructions are not to be understood as 
prohibiting the use of force in the event of an attempt to persist in performing the ceremony 
after due warning. C. O. No. 43 of vol. 2. Const. No. 749. 

4028. On the receipt of the reports required to be made by the police darogahs, under 
the foregoing provisions, the magistrate of the jurisdiction, in which the sacrifice has taken 
place, is to enquire into the circumstances of the case, and is to adopt the necessary measures 
for bringing the parties concerned in promoting it to trial before the sessions court 
Reg. XVII. 1829, sect. 4, cl. 1. 

4029. All persons convicted of aiding and abetting in the sacrifice of ft Hindoo widow 

by burning or burying her alive, whether the sacrifice be voluntary on her part or not, are 
to he deemed guilty of culpable homicide, and are liable to punishment by fine, or by impri¬ 
sonment, or by both fine and imprisonment, at the discretion of the sessions court, according 
to the nature and circumstances of the case and the degree of guilt established against the 
offender ; nor is it to be held to be any plea of justification, that he or she was desired by 
the party sacrificed to assist in putting her to death. Rc<*. ^A 7 ^29, sect. 4, cl. 2. 

4030. As the crime of aiding and abetting in a suttee is expressly declared by the 
above provision to be culpable homicido, conviction ol which latter offence includes liability 

(fc) The rules of this circular were drawn up at the desire of the governor general in order to allay, as much as possi¬ 
ble, the popular agitation, which the suppression of suttees was expected to arouse, when it v is felt that “ gruat allowance 
should bo made for the feelings and prejudices of the people.’ Jt would seem therefore unnecessary now to got, upon these 
rule9 very strictly, as the^o appears no reason why suttee should not bo treated at present a-; any other case of culpable 
homicide. 

\ 9 fir 


And police offi¬ 
cers to associate 
respectable Hin- 
doos with them¬ 
selves. 


Police officers 
how to act when 
they do not hear of 
a suttee until after 
it has taken place. 


In such case they 
cannot apprehend 
the persons impli¬ 
cated. 


Force is not to 
be employed by po¬ 
lice officers to’pre¬ 
vent a suttee until 
mildness has prov¬ 
ed ineffectual. 

Prisoners how to 
be treated. 


Magistrate how 
to proceed on re¬ 
ceiving report. 


Persons convict¬ 
ed of aiding and 
abetting in suttee, 
liable to what 
punishment. 


Labor may be 
adjudged. 
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to labor, the same penalty is awardable in the former case also. [This supersedes Const. 
No. 1125.] C. O. No. 70 of vol. 3. 

m^beadSiittodto 4031. # Persons committed to take their trial before the sessions court, for the offence 
above mentioned, are to be admitted to bail of .not at the discretion of the magistrate, 
subject to the general rules in force in regard to the admission of bail. Reg. XVII. 1829, 
sect 4, cl. 3. • v , ' 4 - , ’ 

• . <■ ■. ■ \ \ 

Prisoners notad- 4032. With the exception of aggravated cases, in which recourse has been had to 

mitted to bail, how - , . 1 ... 

t0 be treated. stupefaction or violence, the magistrate is enjoined to abstain from using' irons, handcuffs 
or other unnecessary duress towards any persons apprehended under these * rules ; and, in 
any case deemed not bailable, the prisoners are invariably to be confined in the civil jail, and 
never in/the criminal jail.faj C. O. No. 43 of vol. 2. 

ad J^ nizamut 4033. Nothing contained in this regulation is to be.construed to preclude the nizamut 
utenr: of -death adawlut from passing 'sentence of dea& on persons convicted of* using violence or compulsion, 

in certaiu c<is&^ # m * v # # 

or of having assisted in burning or burying alive a Hindoo widow, while laboring under a 
state of intoxication or* stupefaction, or other cause impeding the exercise of her free-will, 
when, from the aggravated nature of the offence.proved against the prisoner, the court may 
see no circumstances to render him or her a proper object of mercy. Reg. XVII, 1829, 
sect 5. ‘ • /• 


Precedents 

trial. 


of 4034. Three prisoners convicted of aiding and abetting in a suttee'were sentenced, two 
as the relations of the widow to imprisonment for one year, and the third for 6 months.fi) 
N. A. U. vol. 4, page 308. In a case of voluntary suttee, the father of the woman wa 3 
sentenced to imprisonment for 7 years, four of the principal aiders and abettors for 5 years, 
and the others for one yOar.' Two of tbb prisoners were released on appeal by the sadder 
court “ in the' .absence x of direct evidence.of anyacliv^ participation-” - Reports W. P. 1854, 
part 1, page'357. Anot'her person subsequently convicted as an accomplice in the same suttee 
was sentenced to'4\vo .years’-imprisonment and fine in lieu of labor. Reports W. P. 1854 
part 2, page 43-3. \,y' v ' ' , 


(a) See preceding note. • ' 

{b) The abo\o*notoil oro the.only caW reported since the enactment of Reg. XVII. 1829. In the reports of illegal 
it*^, , for wliicli $ho aider,-- nod'bettors V.drc brought to trial previously, the sentence, wao never more severe than imprU 
•Oftfiioot lor 8 yuan; N. A. II. Vbl;- 2, page* lV.9 r 271, 270, 283, 28G, 320, 3&1, and .892 ; and vol. 8, page 229: except 
” l uere force was used to th''widow to compel the sacrifice, in which caso the sentence'was for imprisonment for 6 years; 

• A. R. vol. 2, page 91 ; and vol. 3, page 31: and in a case where the prisoner was sentenced to 7 years’ imprisonment 
l0r a; utm g. hiy daughter to bum herself with the corpse of her brother ; N.' A. R. vol. 2, page 24G. 
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CHAPTER IV. 

OF THEFT OF THE PERSON. 


SECTION I. 

OF PERSONS MISSING. 


4035. Y\ here the prisoner was convicted of wilful murder on his own confession, and 
pointed out a corpse as that of the murdered person which was, however, in such a state of 
decomposition that it could not be recognized, it was held that absence of proof as to the 
identity ot the body was not sufficient to bar a capital sentence, and he w'as sentenced 
to death; N A. It. vol. 2, page 104:—so, where no body was found, but the prisoner 
confessed to the murder, and there were marks of blood, and of the rolling or struggling 
of a body on the spot pointed out by the prisoner as that on which he killed" the deceased, 
he was sentenced capitally; N. A. R. vol. 2,page 257. So, where the murder was clearly 
established against the prisoners, they were sentenced to death, although the bodv of the 
deceased was never found; N. A. R. vol, 3, page 175. But it has" been held more 
frequently that a revocable sentence should be passed wdien, although the fact of the murder 
was fully proved, the body could not be found ; and the prisoners were accordingly senten¬ 
ced to imprisonment for life; N. A. R. vol. 3, page 339; vol. 4, pages 91, 140,° 148. and 
319. A\ here the sentence would have been imprisonment for life if the body had been 
found, its absence was not admitted in mitigation; N. A. R. vol 4, pages 138, and 145. 
And sentence of imprisonment for life has been passed, where the actual death of the person 
supposed to be murdered was uncertain, no body being found, and the prisoners were 
sentenced only for the intent to kill; N. A. R. vol. 1 page 17, and vol. 3, page 332.— 
so, where there was no proof of the murder except that the prisoner confessed to having 
witnessed it, and to having some of the money plundered from the deceased, and the body 
could not be found , i\. A. R. vol 3, page 43 :—so, where the prisoner was an accomplice 
in a river dacoity, and the missing person was presumed to have been drowned in endea 
vouring to escape from the robbers; JV. A. R. vol 1 ,page 204 :-so, where the prison " 
were convicted of embezzling goods in a fraudulent transaction, and there were s tro 
grounds for presuming that they had made away with the owner and two other" !°” S 
who were missing; N. A. R. vol. 1, page 324.—Where the murder was not )■■> 
the prisoners were convicted of severely maltreating a person since missing uu j . ’■ Ut 

his muth and property, they were sentenced to imprisonment for 14 and 7 v • ■■■ • SQ1Z1 

JV. A: R. vol 1, page 121.—When the prisoners have been convicted onviol ^ * 

tion of having made away with persons, of whom nothing had been si nee "he v 

were seen in the prisoners company, it has been usual to pass sentence of imprisonment 


In cases of mur- 
«er, when the body 
has not been found, 
tho prisoner 1ms 
sometimes been 
sentenced to death • 


but generally to 
imprisonment for 
life: 


so. where the fact 
of the murder was 
not clearly proved. 


Conditional sen¬ 
tence of imprison¬ 
ment until the mis¬ 
sing persons were 
fouuu; 
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until the missing person be produced, or it be proved that he died by means not implicating 
the prisoner; N. A . R, voL 1, 'pages 226, 305 ; vol 2, pages 46, 84; vol. 4, pages 47 
and 3^7; so, in a similar case, where the finding a scull, recognized as that of the mis- 
amg boy by a peculiarity in the jaw-hone, was held not to be sufficient proof of identity to 
prove the actual murder, and consequently to warrant a capital sentence; N. A. R . vol . 3, 
page 122; and where the presumptive evidence was Very strong that the prisoner had 
murdered the missing girl, he was sentenced to imprisonment for life with the express 
proviso that the sentence would be altered if the missing girl were found, or her death 
J5USJK2! accounte <l for to the exculpation of the prisoner; N. A. R. vol 4, page 136:—but in 
lately 8 hM ti^be * ater cases ^ as objectionable to pass such conditional sentence, as it tended to 

objectionable. throw a doubt on the evidence on which the sentence was grounded'; and tlie prisoners 
were therefore sentenced at once to such terms of imprisonment as appeared suited to their 
respective degrees of guilt; iV. A. R . vol 5, pages 21, 147. [A conditional sentence of this 
nature is said to be objectionable when there is no presumption that the missing person 
has been murdered; see para . 4048 ; but a conditional sentence of definite duration has 
sometimes been passed, when there was no presumption of murder, with a* view to encourage 
the production of the missing person; see para. 4049.] Where the prisoners were 
convicted of beating a person since missing, but the injury inflicted was not deemed 
by the court sufficient to cause death, they were sentenced to imprisonment for one year ; 
for !vnut “ V °L page 305. The fact that the missing persons had embarked with their 

property in the prisoners’ boat, and had not been heard of since last seen in their company, 
was not considered evidence sufficient to warrant a sentence of conditional imprisonment as 
above, although the prisoners could bring no evidence to substantiate their assertion that 
the missing persons left their boat at a particular place of their own accord; and they were 
acquitted; N. A . JR. vol. 2, page 336. 


SECTION II. 


OF ABDUCTION. 


Person* K .ulty of 
enticing, or ^ 


4036. If any person amenable to the jurisdiction of the zillah and city courts is con- 
^ tronV v ,ete< ^ before a magistrate, or joint magistrate, of the offence of enticing and taking 

toaS. or causing to be enticed and taken away, a married woman living under the pro¬ 

of her husband, or of any person having the care of her in his behalf; or of entic- 
pU der hli < i lt ma- - T ^ ^ awa y> or causing to be enticed and taken away, an unmarried female under 

lIk ago of maturity, viz. fifteen years, and living with her parents or other legal guardians, 
any pu sons acting in their behalf; for the purpose of rendering such married woman, 
oi uimimned female minor, a prostitute or concubine, or otherwise disposing of her in an 
unlawful mannei, without the consent of the husband, parent, or other guardian, of the 
woman or minor thus disposed of; tho person so convicted is liable to a sentence of fine 


irate; 
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tid imprisonment* to such extent as may appear adequate to the circumstances of the case* 
and does not exceed the powers vested in the magistrates by sect. 19* Reg. IX. 1807, viz. 
imprisonment for 6 months* and a fine not exceeding 200 rupees* commutable if not paid to 
a further period of imprisonment not exceeding 6 months. If in any instance the offender 
appears to merit a more severe punishment* ho is to be committed for trial before the sessions 
court; and the provisions of sect. 6, Reg. XVII. 1817* are applicable to all such commit¬ 
ments [i. e. the futwa of the law officer* before whom the trial is held* is to declare only 
whether the prisoner is legally convicted* or if not whether there is strong ground of pre¬ 
sumption, arising from his free confession, or from credible testimony* or from circum¬ 
stantial evidence, that he is guilty of the crime charged against him: and it the futwa so 
given declares the prisoner legally convicted, or that there is strong presumption of his 
guilt* and the session judge before whom the trial is held concurs in the conviction of the 
prisoner or in the presumption of his guilt* so as to render him a proper object of punish¬ 
ment* and the circumstances of the case do not appear to call for a more severe punishment 
than what the sessions courts are authorized to adjudge under cl. 7, sect. 2, Reg. LIII. 
1803** the judge is to sentence the prisoner to suffer such punishment as is adequate to his 
guilt and the nature of the offence, not exceeding corporal punishment and imprisonment 
with hard labor for the term of 7 years]. Reg. VII. 1819* sect. 2. 

4037. The above provisions do not apply to cases of forcible abduction ; and as such 
an offence is not one which the judge is specifically empowered by the regulations to 
punish* the trial must, if conducted with the aid of a jury, be referred to the sudder court 
under cl. 1* sect. 4, Reg. VI. 1832. Reports W. P. 1853* part 2, page 1219. 

4038. Assistants with special powers are competent to dispose of such cases. C. O. 
No. 7 of vol. 4. 


4039. A suit for the recovery of damages in a civil court can be legally sustained 
against a party, who has already been punished for abduction by a sentence of a criminal 
court. Const No. 1251. 

4040. A prisoner convicted (before the enactment of the above regulation) of the 
forcible abduction of a girl* aged 16, was sentenced to imprisonment for one year* and at 
the expiration of that period to be further imprisoned until he should produce the missing 
girl* or account satisfactorily for her non-appearance. In this case the prisoner had married 
the elder sister, and on her death wished to take the younger for his wife; and on the 
mother’s refusal to consent committed the outrage for which he was tried. N. A. R. vol. 1, 
page 332. 

4041. A woman was convicted of inveigling the daughter of the prosecutor from his 
house with jewels* to accomplish which object she and the daughter administered deleterious 
drugs to the prosecutor and his family: the woman was sentenced to 7, and the daughter 
to 5 years’ imprisonment: and two men who aided and abetted in the inveigling were 
sentenced* one to 30 stripes and 5 years*’ and the other to 20 stripes and 3 years’ imprison¬ 
ment. N. A. R. vol. 4, page 84. 


And by order of 
session judge. 

* r. para, 3026. 


*r. para. 1314. 


This does not 
apply to cases of 
forcible abduction. 
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SECTION III. 

OF CHILD-STEALING. 


female child stealing 4042. If, on a complaint of female child-stealing, it appears that the circumstances 

a* case^ of°abduc- ^ le case clearly bring it within the intent and meaning of sect. 2, Regulation VII. 
lion’s of bcct, 0 ^' -^19' r , it is to be taken up under it, the charge against the accused being so framed as to cor- 
are^appSabJe. 1819 res P on d with the exact words of the section. On conviction the magistrate is either to 
* See pa™. 4056. proceed to dispose of the case himself by passing sentence upon the defender within the 
limit of sect 19, Reg. IX. 1807; or, if that sentence appear to him inadequate, by commit¬ 
ting the case to the session judge, in order that he may dispose of it, under the provisions of 
sect G, Reg. XVII. 1817. C. O. No. 81 of vol. 4. W. fV / 


niSd n °.!ader the 4043. Child-stealing is not an offence which magistrates can try under Reg. XII. 
rheft. appliCab1 ' 10 1818. The offenders must invariably be committed to the sessions. This has been ruled by 
both courts in correspondence which passed between them in 1847. Letter of N. A. to 
Judge of Jessore, No. 210, February 20, 1852. Reports L . P. 1852, part 2, page 77. The 
oiience of child-stealing is quite distinct from that of theft or robbery, and it is not punish¬ 
able under the laws which apply to the latter. Reports W. P. 1853, part 2, page 1238. 

ing^ with*he!* 1 own 4044. Where the girl, of the theft of wliom tho prisoner was accused, was 14 years’ 
^id t^hTstoien^ * 0 ®* an4 ^ was P rove( ^ ^ iat 6 ' 10 ^ iac ^ g one willingly with the prisoner and remained with 
her without constraint, it was held that the charge of child-stealing could not be sustained. 
Reports W. P. 1854, part 1, page 826. 


There can be no 
theft, if the child 
was not under 10 
years of age. 


4045. Where the child, of the theft of whom the prisoners have been accused, was not 
under ten years of age, it lias been held that they could not be convicted of child-stealing. 
The Mahomedan and the English law both rule that boys and girls of that age are compe¬ 
tent to exercise their own will; and cannot therefore be compelled to accompany other 
persons. The prisoners may however be charged with theft of the ornaments which the 
children may wear at the time; or with abduction.^ Hut as the charge of theft will not 
lie, so neither can a person be charged with tho criminal receipt of the child under such cir¬ 
cumstances. Reports W. P. 1854, part 1, page 826 ; and 1855, part 1, pages 491, 675, 777, 


Charge. 


If tried witb the 
aid of a jury, trial 
must be referrod. 


809, 885. 

4046. On a charge of stealing and selling a child, there can be a conviction for 
carrying away and selling it. N. A. R. vol. 6, page 322. But not for inveigling and 
enticing a child from his home for illegal purposes. Reports W. P. 1855, part 1, page 697. 

404 ^ Child stealing is not an offence which session judges are specifically empowered 
by tho reguhuIons to punish ; and therefore, when the case is tried with the assistance of a 

'■ Uf abduction cannot b* laid under sect. 2, Reg. VII. 1819 if tho child has beeu forcibly carried off. 

Reports W. P. 1858, p Wl ?, imf . e m0 . 
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with selling the 
children; 


jury, it must be referred to the sudder court, under cl. 1, sect. 4, Reg. VI. 1832. Reports 
W. P. 1852, page 1130. 

4048. Two prisoners convicted of secretly getting possession of a girl, 8 years of age. Precedents of 
and afterwards from fear of discovery deserting her in such a manner as to cause her with death ; 
death; there being also a strong presumption that she had been murdered, and that they 

were concerned in it; were sentenced to imprisonment for life ; N. A. R . vol 2, page 389. 

Seven prisoners were convicted of stealing and selling a child, who was never recovered; 
and two of them of a second offence of the same nature, in which case however the child 
was recovered : in the first case, there being no sufficient ground for supposing that the 
child had been murdered, the court preferred a definite to an indefinite period of imprison¬ 
ment, as suggested by the law officers (until the girl should be restored), and sentenced 
the prisoners to imprisonment for 7 years : in the second case, the two prisoners previously 
convicted were sentenced to 2 years’ additional imprisonment, and a third as an accomplice 
for the single offence to imprisonment for 2 years: there were grounds for belie\iiig that 
all the prisoners convicted in the first case had for some time made a trade of stealing and 
selling female children; N. A. R . vol 2, page 66. A woman convicted in two cases of 
child-stealing was sentenced by the session judge to imprisonment for 4 years; but the 
nizamut adawlut called for the proceedings and enhanced tho term of imprisonment to 10 
years; N. A . R . vol. 5, page 57 :—so, where two prisoners were convicted of enticing away 
a boy and selling him into slavery, and the session judge sentenced them to imprisonment 
for one year in addition to the confinement which they had already undergone, the court 
called for the case, and sentenced them to imprisonment for 7 years ; N. A . R. vol. 5, page 30. 

A prisoner convicted of administering poisonous for intoxicating] drugs to a wdiole with admin 
1 ox u , deleterious drufir>. 

family with a view to carry off one of the children, aged 11 years, while they were in a 
state of insensibility, was sentenced to imprisonment for 7 years ; iV. A. R . vol 3, page 21. 

A prisoner convicted of having kidnapped a girl 8 years of age, and of offering to sell her, 
was sentenced to 30 stripes and imprisonment for 7 years; and another, convicted of 
concealing his knowledge of the kidnapping and of aiding in the intended sale, to impri¬ 
sonment for 2 years; N. A. R. vol l,page 337. 

4049. A prisoner, convicted of carrying away and selling a girl years of age, was _ Wll 

sentenced to 4 years’ imprisonment, and a further period of 3 years, unless she should ^r^efiSe^oriod! 
furnish information which might lead to the discovery of the missing child ; A. A . R. vol 2, 

page 308 :—and it was held to be within the competence of a session judge to pass such 
conditional sentence, where the whole term of imprisonment docs not exceed the period of 
7 years ; N. A R. vol 2, page 447. Reports L . P. 1855, part 1, page 175. 

4050. In a case of forcible abduction of a girl by a relation with the purpose of giving In onler t0 Ci _ 
her away in marriage without the consent of her guardian, the prisoner was sentenced to tbe ^ rlin 
imprisonment for 18 months and fine of 50 rupees in lieu of labor. Reports L . P . 1852, 

part 2 ,page 77. 

4051. Four prisoners convicted of aiding and abetting in the illegal detention of five Attempt to »eii 

... - ....... ° (firls for tho pur- 

girls, between 15 and 18 years of age, with intent to dispose of them in au unlawful poses '.if prostitution. 


Frivify. 


Conditional son 


miST^y 
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manner,—though it does not appear by what means they fell into the power of the prison¬ 
ers, who carried them about the country in a boat and endeavoured to sell them for the 

purposes of prostitution,—were sentenced to imprisonment for 5 years. N. A . R» vol. 6, 
page 4. 


4052. An inhabitant of Lahore carried away a child without the knowledge of his 


Case of child¬ 
stealing in a fo- 

br\ugi^ngHliim* £t» P arents > inhabitants of the same state, and settled in the British territories, in which he 
vincei? rm * h pr °’ was accu scd by the parents and proved to have committed the crime. Held, that though 
the prisoner could not be tried in our courts for the child-stealing, as the act was com¬ 
mitted in a foreign territory, yet he might be committed on the minor charge of retaining 
in his possession a child knowing him to have been stolen. Const. No. 1043. 


SECTION IV. 


OF SLAVERY. 


of^'kr os^s^penS 4053. The importation of slaves whether by land or by sea into the places immedi- 

offence; ately dependent on the presidency of Fort William, is strictly prohibited; and any person 

infringing this prohibition is liable to be prosecuted and punished for the offence by the 
courts of criminal judicature. Reg. X. 1811, sect. 2. 


punishable by 
imprisonment aud 
fine. 


Disposal of per¬ 
sons so imported 
a* slaves. 


#iou 
bit* 
eii i 


4054. Any person, who is convicted of the offence of importing slaves into the British 
territories, is to be sentenced to imprisonment for the period of 6 months, and to pay a fine 
to government, according to his circumstances in life, not exceeding however the sum of 
200 rupees, commutable, if not duly discharged, to imprisonment for the further period of 
6 months on the expiration of the former part of the sentence. Reg. X. 1811, sect 3 

403 5. Persons imported as slaves into the British territories are liable to be discharged, 
or sent back to their friends and connections in the country from which they have been 
imported, according as it appears most advisable to the magistrate by whom the decision 
on the case is passed. Reg. X. 1811, sect. 4. 

4056. The above provisions are applicable only to the importation of slaves for the 
purpose of being sold, given away, or otherwise disposed of; and cannot bo applied to the 
sale of slaves not imported into the British territories. C. O. No. 141 of vol. 1. Const. 
No. 99. 


All 

ported 


slave* im- 
into a Bri- 


4057. 


ported into a *m- — « • All slaves who subsequently to the enactment of the above provisions have been 

;uiv British or fo- 1 u h hereafter be removed by sea or land for purposes of traffic from any country* 

reign province, arc territory, <* r « TWi.U ™ _ _ ._ ...1 J 


British or fo- . " tUier oe ienioveci by sea or land tor purposes of traffic from any country, 
declared free. { n •< ;' } ' L >v * uce > or fbroign, into any province now dependent, or that may 

— dependent on the presidency of Fort William, subsequently to the date on 

u iiKJ it ias or may become so dependent; or who have been or may be so removed from 
one piuMiiCw 1 ut now or may hereafter become dependent, subsequently to the dates on 
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which they respectively have or may become dependent; are hereby declared free.ftz) 
Reg. III. 1832, sect. 2, cl. 1. 


4058. All persons concerned in the sale or purchase as a slave of any man, woman, persons concern, 
or child so removed, knowing him or her to have been so removed, on conviction pj^has^of^slaves 
thereof before a magistrate, are liable to be sentenced to imprisonment for the period of 6 punilhSSrbV fine 
months, and to pay a fine to government according to their circumstances in life not exceed- an( * ““prisonment. 
ing the sum of 200 rupees, commutable, if not duly discharged, to imprisonment for the 

further period of 6 months on the expiration of the former part of the sentence. Reg. HI- 
1832, sect. 2, cl. 2. 

4059. Reg. III. 1832 does not prohibit the transfer of slaves for money, or other This does not pro- 

® ^ *11 .i hibit fhp transfer 

consideration, between persons residing within the British territories ; it merely prohibits t le slaves for money, if 
removal of them for the purpose of traffic from one territory, British or foreign, to any oue 
other territory dependent on this presidency: consequently those slaves only are entitled, 
under its provisions, to their liberty, who have been so removed subsequently to the enact¬ 
ment of Reg. X. 1811. Const. No. 955. 

4060. The selling of free-born persons is prohibited by the Mahomedan law; and 

persons convicted thereof are liable to discretionary punishment. N. A. R. vol. 6, page 4. fence. So is buy- 
And according to a futwa of the kazi-ul-kuzat, dated September 8, 1853, it appears that 
in such cases thq law makes no distinction between the seller and the purchaser. Both are 
equally punishable. It seems that a parent is not punishable, who sells his child during a 
time of famine in order to preserve his own life, unless it be sold for the purposes of prosti¬ 
tution. See also Reports L. P. 1853, part 1, page 630. 

4061. When certain prisoners were committed for selling and purchasing a woman, The^ comjjnmt 

on the prosecution of government, it was held that the woman alone could legally appear as the person nggriev- 
. # . ed. The prosecutor 

prosecutor against the accused; and that the accused must be discharged, without reference cannot bo . n the 

to the merits of the case, because there was not on the record any complaint in writing on the 

part of the woman. Held also, that, as the offence is only a misdemeanour, it was not Police cfqs|MJt tftke 

competent to the police officers to take cognizance of it. Reports 1855, part 2, cognizance. 

page 560. 

4062. No public officer is in execution of any decree or order of court, or for the Public officers are 
enforcement of any demand of rent or revenue, to sell or cause to be sold any person, or orther^ht?o r S 
the right to the compulsory labor or services of any person, on the ground that such person 8erTic#s - 

is in a state of slavery. Act V. 1843, sect. 1. 


(a) The preamble thus explains the reasc \s for this enactment-“Whereas in consequence of the extension of the 
possessions held under the presidency of Fort Vi illi nn, subsequent to tho enactment of Reg. X. 1811, prohibiting- tho impor¬ 
tation of slaves from foreign countries, a doubt has arisen whether tho provisions of that regulation can be held to apply to 
cases of stavo9 removed from any part of the British possessions acquired subsequently to the passing of that regulation into 
any part of those then held under the said presidency : with a view to the removal of any such doubt, and also with a view 
to the entire prohibition of the removal of slaves for purposes of traffic from one part of the British territories to another, tho 
following rules are enacted, i&c.” 
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Q 


Tlie right to 
slaves is not to be 
enforced by the 
courts. 


The right to pro¬ 
perty remains the 
same though the 
owner or the per¬ 
son from whom it 
is derived was a 
slave. 


What is a penal 
offence if done to a 
free person, is equ¬ 
ally so if done to a 
slave. 

Sale of a slave 
by one not the 
owner is punish¬ 
able. 


4063. No rights arising out of an alleged property in the person and services of 
another as a slave are to be enforced by any civil or criminal court or magistrate within 
the territories of the East India Compan y.(a) Act V. 1843, sect. 2. 

4064. No person who has acquired property by his own industry, or by the exercise 
of any art, calling, or profession, or by inheritance, assignment, gift, or bequest, is to bo 
dispossessed of such property or prevented from taking possession thereof on the ground that 
such person or that the person from whom the property has been derived was a slave. 
Act V. 1843, sect 3. 

4065. Any act which would be a penal offence if done to a free man is equally an 
offence if done to any person on the pretext of his being in a condition of slavery. Act V. 
1843, sect. 4. 

4066. Under this section it was ruled, that an attempt to sell a slave by one not her 
owner, is a punishable offence. Reports L. P. 1852, part 2, page 281. 


SECTION V. 

OF EMIGRANTS AND CRIMPING. 


■Definition 

crimping. 


of 


4007. Any person who by force or fraud, unlawfully detains in any place or decoys 
to any place any native of India, with intent to force or prevail upon him to enter into any 
service, or contract for service, to he performed out of the territories under the government 
of the East India Company, into which ho was not minded to enter without such force or 
fraud, or who, by means of false imprisonment, intoxication, intimidation, force, or fraud, 
causes any native of India to enter into any such service or contract for service, or who 
attempts, by force, or fraud, or by any false promise, pretence, or representation, to cause any 
native of India to depart either by land or water from the territories under the government 
of the East India Company, is a crimp, and guilty of crimping, within the meaning 0 f this 
Act. Act XXIV. 1852, sect. 1. 

f 068. The departure of any person out of the territories under the government of 
the East India Company, by land or water, is emigration from the said territories within the 
meaning of Act XIV. 1839, and of this Act. Act XXIV, 1852, sect. 2. 

triut fortabor ST. r 40<5!) - After the passing of this Act no person shall be liable to the penalties of Act 
• he ma^Taud for making, in good faith, any contract witli any native of India, for labor to be 

performed in any foreign settlement on the main-land of India, or for knowingly abetting or 

i, Hus proNwion supersedes Const. No. 887, which declare# that a magistrate law no authority to interfere to deliver 
, u Inc petitioner u «hUd whom ho alleges to ho bis absconded slave;—and so,n)so, Const. No. 989 which directs, that, on the 
c > ii|, unt . part> aUog«<l to be a slave that ho is detained by violonco, tho onquiry should in tho first instanco be entered 

into * n tm Cnmi ° al t5c P anrae, *t,and, if \iuUmce be proved, redress should be afforded him, and the opposite party referred 
to a civil action to pro\e his claim. F J reierred 
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aiding any native of India in emigrating from the said territories to any such foreign settle¬ 
ment Provided that if any person shall make any contract with any native of India for 
service or labor to be performed by such native out of the territories under the government 
of the East India Company, or cause any native of India to depart from the territories Under 
the government of the East-India Company, or knowingly aid or abet such native of India 
in emigrating from the said territories to any such foreign settlement with intent that such 
native shall afterwards depart froin India., such person shall be deemed to be a crimp and guilty 
of crimping within the meaning of this Act, and proof of the subsequent departure of such 
native frohPIndia,'from any place out of the territories under the government of the East 
India Company ^\ T ithin the period of six months from the tirne of the departuie oi bueh native 
from the said territories under the government.of “the East Indja^ Company, shall be p imd 

facie evidence of such intent. Act XXIV.' 1^52, sect. 3. x \ 

4070. Every crimp within the meaning, of this Act is liable to be imprisoned for a 
term not exceeding six calendar months, and to pay a fine not exceeding fivehundicd rupees. 
Act XXIV. 185.2, sect 4. 

4071. Every person who shall, by means of intoxication, false imprisonment, oi inti 
midation, or by means of any false promise, pretence, or representation, force or decoy any 
nativc of India out of the territories under the government of the East India Company, or 
fraudulently cause any such native to depart from the said territories, shall be liable to be 
imprisoned for a term not exceeding three years. Act XXIV. 1852, sect 5. 

4072. In every case in which under this Act imprisonment may be awarded for any 
offence it shall be lawful for the court, who may award such imprisonment, to sentence the 
offender to be kept to hard labor during the whole or such period or periods of such impri¬ 
sonment as to such court shall seetn meet. Act XXIV. 1852, sect. 6. 

4073. Every person who makes with any native of, India any contract of labor to be 
performed in any British or foreign colony without, jtK® territories of the East Iih • 
Company; or who knowingly abets or aids any native of India in emigrating fiom U 
said territories for the purpose of bein'g employed as s a laborer; is liable, on convu.t 
before a magistrate or justice of the peace, to a fine not .exceeding 200 rupees oi 
native so contracted with, aided, or abetted ; t aud, in default 'of payment of such hne, to be 
imprisoned for a term not exceeding 3 months;—or to be imprisoned, or imprisoned and kept 
to hard labor for a term not exceeding 3 months for qVery. native so, contracted With* 'pro¬ 
vided that such imprisonment shall not in any caso exceed months for any one offence 
Act XIV. 1839, sect 2. Act XXIV. 1852, sect. 7. 

4074. In every case in which any person shall commit an offence under section 2, 
Act XIV. 1839, as explained and amended by this Act, after having been previously con¬ 
victed, either before or after the passing of this Act, of an offence under that section, such 
person shall be liable, upon conviction before a criminal court of competent jurisdiction, to 
be imprisoned, or imprisoned and kept to hard labor foi any period not exceeding one year * 


But to contract 
for labor out of the 
Company’s terri¬ 
tories is crimping. 


Departure of na'- 
tive from said ter¬ 
ritories primufacie 
evidence. 


Ponalty for crimp¬ 
ing. 


Penalty in the 
case of force, fraud, 
or decoy. 


Labor may be 
awardod. 


Penalty for con¬ 
tracting with a na¬ 
tive to labor in a 
British, or foreigu 
colony, or aiding a 
native in emigrat¬ 
ing for such ^pur¬ 
pose. 


Penalty for se¬ 
cond offence. 





Proof of previous 
conviction. 


Meaning of term 
magistrate. 


The above is not 
applicable to native 
seamen or menial 
servants: 


nor to persons 
emigrating from 
Calcutta, Madras, 
or Bombay,to Mau¬ 
ritius, St. Lucia, 
Grenada, British 
Guiana,or Trinidad. 


Magistrates to 
look closely after 
the duffadars em¬ 
ployed by the emi¬ 
gration agents, who 
t arry a certain kind 
of purwaua in or¬ 
der to give the ap¬ 
pearance of autho¬ 
rity to their pro- 
'.o-edings. 
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and in every indictment, information, or other proceeding for such an offence committed after 
such previous conviction, it shall be sufficient, after describing the offence, to state that the 
offender was at a certain time and place convicted of an offence under section 2, Act XIV. 
1839, without otherwise describing such previous offence or conviction; and a certificate of 
the previous conviction, purporting to be signed by the officer having the custody of such 
previous conviction, or by the deputy or legally authorized assistant of such officer, shall, 
with proof of the identity of the person of the offender, be sufficient primd facie evidence of 
the first conviction, without proof of the signature or official character of the person appear¬ 
ing to have signed such certificate. Act XXIV. 1852, sect. 8. 

4075. The term “ magistrate” in Act XIV. 1839 shall extend to joint magistrates 
and persons lawfully exercising the powers of a magistrate. Act XXIV. 1852, sect. 9. 

4076. Nothing in this Act contained is to be taken to apply to any native seaman, 
who of his on n free-w ill contracts to navigate any vessel, or who embarks on board such 
vessel in pursuance of such contract; or to any person who contracts to serve as a menial 
servant only, or who embarks as such menial servant. Act XIV. 1839, sect. 3. 

4077. The above Act does not apply to the emigration of laborers being native inhabi¬ 
tants of the territories under the government of the East India Company from the ports of 
Calcutta, Madras, or Bombay, to the Mauritius, St. Lucia, Grenada, Jamaica, British Guiana, 
or Trinidad; but is in full force in all the other ports of India, and in regard to emigrants 
from India proceeding to other places than those above named. Act XV. 1842, sect. 1. 
Act XXXI. 1855, sect. 2. Act XXI. 1844, sect. 1. 

4078. The duffadars employed by emigration agents are provided with a species of 
punvana by them, addressed in English to the judges, magistrates, and collectors of the 
zillahs, but m the native languages to the darogahs of police, zumeendars and others for 
the purpose of securing them from interruption: as it is extremely probable that such \ ur 
wanas are represented by these men to the ignorant people as official documents 

them some degree of authority in their proceedings, magistrates are required to be on tho 
alert to detect and bring to punishment any duffadar or other person who, being in posses¬ 
sion of a document of this nature, may practise fraud, extortion, or oppression of any kind 
upon the people. They should also discourage the use of these papers or purwanas, and 
keep so strict an eye upon the movements of those who bear them, that they may be made 
awaie of their producing no real advantage, but on the contrary exposing them to suspicion 
a "' distrust. C. O. Sup. Pol. L. P. No. 25 of 1843. 
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CHAPTER Y. 


OF F1AL-I- SHANIA AND ZINA. 


SECTION I. 


OF RAPE. 

4079. There is nothing in the regulations which prohibits a magistrate from taking 
cognizance of cases of rape in which no complaint is preferred; but he should exercise tins 
power with the utmost discretion and with due regard to the feelings of the injured party and 
her family. Const. No. 670. 

4080. A charge of rape may be legally referred to police officers for investigation, or 
may be preferred directly at the thana. Const. Nos. 11/4 and lo65. 

4081. A razeenamah is not admissible in a case of rape, as that offence is described 
inch 3, sect. 6, Reg. XVII. 1817 as a heinous crime: and if the woman, on whom the 
violence has been committed, and her husband refuse to prosecute, the government pleader 
should be appointed to conduct the prosecution. Const. No. 403. N. A. R. vol. 3, 
page 127. 

4082. Where the only prosecutor was the ravished girl, who was an infant and 
whose examination was taken without oath, the nizamut adawlut held that the trial was 
informal, and returned the proceedings with instructions 'that vakeel of' government 
should be directed to stand forward as prosecutor^ N. A. R. vol. 3,.page 170. 

4083. In trials before tile sessions courts for rape, the futwa o.f the law oflicei of the 
sessions court, before whom the trial is held, is to declare only whether the prisoner is 
legally convicted, or if not whether there be strong ground of presumption, arising flora, 
his free confession, or from credible testimony, or from circumstantial evidence, that he is 
guilty of the crime-charged against him. Reg. XVII. 1817, sect. 6, cl. 1. 

4084. The above provision, which requires the law officer to declare only whether 
the prisoner is legally convicted, and to refrain from stating to wh&t punishment the 
Mahotnedan law renders him liable, is not applicable to a case of rape attended with 
robbery. N. A. R. vol. 2, page -67. 

4085. If the prisoner is convicted, or presumed guilty, of the heinous crime of 

rape, the session judge is not to pass any sentence: but is to refer the trial to the niza- 

mut adawlut, for the sentence- of that court, under the general regulations in force. 

Reg. XVII, 1817, sect. 6, cl 3. 

i 9 v 


Case may lie taken 
up, though no com¬ 
plaint is preferred. 


Copnizablo by 
police officer. 

Razeenamah in¬ 
admissible. It the 
parties refuse, the 
goverementple ader 
is to prosecute. 


So, whore the 
woman is a minor 
anti therefore un¬ 
able to prosecute. 


Futwa to be piven 
in trials for rape. 


The above does 
nob apply to a 
of rupe attended 
with robbory. 


On conviction of 
rape, the trial is to 
be referred; 
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oven, if the convic¬ 
tion is for the at¬ 
tempt merely. 


It is not neces¬ 
sary to aconviction, 

that the act should 
be complete. 


The consent of a 
child is immaterial. 


Con?entobtained 
by fraud does not 
absolve. 


On charge of 
rain? conviction 
‘ aimofr be bad of 
adultery. 


rtie evidence of 
•ho party ravished 
n »t trufRciont ex¬ 
cept ou oath. 
strongly corrobo¬ 
rated. 


See rules regard* 
Log Ike competen¬ 
cy of xcitnesses *n 
paras. 050 et seq. 


40S6. It r\aa held unnecessary, under the above provision, to refer a trial for rape to 
the mzamut adawlut, unless the session judge and his law officer be of opinion that the 
offence was actually consummated; or unless the judge consider, in the case of an 
* !™ P 1 mt th ° puni3llmen t which he is authorized to inflict by cl. 7, sect. 2, Ren-. LIIL 

, i>~., imprisonment for 7 years and stripes, is insufficient. N. A. R. vol. 2, pa^e 182. 
u it seems that this ruling no longer holds; for, in a late case, the court quashed the 
conviction of a prisoner for an attempt at rape, and directed the judge to refer the trial in 
the regular course, on the ground that attempts to commit offences follow the course pre¬ 
scribed for the offences themselves. Reports L. P. 1852, part 2, page 84. 

4037. Where the prisoner was seen in the act of committing a rape and seized in that 
situation, and the circuit judge referred the case under the idea that an attempt only had 

been established by the evidence, it was held that the completion of the offence was not 
necessary to a conviction. N. A. R. vol. 3, page 215. 

408S. It was held that the consent of a girl of the age of eight years was immate¬ 
rial; and the prisoner was sentenced, on a charge of “illicit carnal knowledge of the 
prosecutor’s daughter,” (in consideration of his youth) to 15 stripes and imprisonment for 
0 months. N. A. R. vol. 2, page 452. When the girl was about 11 years of age, it was 
held that her consent was sufficient to bar conviction of rape. Reports W. P. 1854, part 1, 

page 673. But in another case where the girl was the same age, it was held that the sim¬ 
ple fact of sexual intercourse having taken place is sufficient to establish that of accompanv- 
ing vmlence. Reports U . P. 1854, part 2, page 292. So, where the girl called herself 12 
years of age, hut the session judge considered from her appearance that she was not more 

than 8 or 9. Reports TV. l>. 1355, part 1, page 335. 01 

1089 ffta .» fraudulently induces .1,, woman to „,l,r,i,hi, i„ Mrcoa ,, 0 
under the belief that he is her husband, the offence amounts to rape. Reports TV P i * -l 
part 1, page 575. 1 ' J8o6 > 

4090. Where the prisoner is tried on a charge of rape, he cannot be convicted of 

adultery. N. A. R. vol. 5, page 140. This supersedes a former precedent in which the 
contrary doctrine wa3 held; vol. 2, page 317. 

4091. Where the only evidence against the prisoner was that of the girl aliened to 

mve been ravished, and she was too young to be sworn, the court directed his release. 

’ ’ V ° ‘ pn S e 415 ‘ So > w here the woman violated was deaf and dumb, and it was 

possible to administer an oath to her; the prisoner, though indicated by her as the 
P- son who ravished her, was acquitted for want of evidence. N. A. R. vol. 3, page 59. 
,], t ? " id' n co of the lavished girl, aged about niue years, and of another girl of 

I i . Was corr °horated by that ot the girl’s mother and of others as to the state of 
arm W>' e8 pr00 ^ was held sufficient for conviction. N. A. R. v 0 j g, 

^ ^ s declaration of the womarr, though made almost immediately after the occur 
reoce to b«r rotations atul afWw.ri, taUen down , fl „ lioo ^ “" r 

“»r» **,""•**•» H. A. It. vol. 2, pug. 411 : anil ... ft. .vidono. of ft, 
on oat cm j o).at'.! by witnesses whoso voracity was doubtful, was considered imiifli c i on[ 
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to prove the violence, though it might substantiate a charge of adultery. N. A. R. vol. 4, 
page 35. 

4092. Where there was no evidence to prove the identity of the prisoners, but the 
statements of four children examined without oath, the court returned the proceedings 
with directions, that such of them as evinced a sense of the obligation of deposing truly 
should be sworn to the truth of their depositions. N. A. R. vol. o, page 194. 

4093. When the prisoners were originally tried for highway lobbery and acquitted; 
but, though no charge of rape was preferred against them by the piosecutiix on tint occa¬ 
sion, four of them acknowledged themselves and implicated a fitth prisoner, as concerned 
either as principals or accessaries in a rape on her person; and the) weie all indicted 
on these confessions; as no other evidence appeared against them, the) " ei ' 1 

N. A. R. vol. 3, page 325. 

4094. The usual sentence in cases of rape appears to have been imprisonment ioi < 

years with the addition in some cases of stripes; N. A. R. vol. 1, page 381 ; vol. 3, pages 
72, and 127. So, where the girl was only nine or ten years of age; N. A. R. vol 1, p a U e 
212 ; vol. 3, page 215 ; vol 4, page 318 : but in a later case where the girl was of that age 
the prisoner was sentenced to 14 years’ imprisonment with labor and irons in banishment; 
N. A. R. vol. 3, page 266. Where the girl was only seven years of age, the prisoner was 
sentenced to 30 stripes and imprisonment in banishment for 10 years; N. A. R. vol. 2 , page 
067 Where death was the consequence of the rape on a girl of ten years of age, the pri¬ 
soner was sentenced to imprisonment in banishment for 14 years; N. A. R. vol. 4, page 73. 
Where the prisoner was convicted of rape and sentenced to imprisonment for 5 years, two 
boys who held the woman were sentenced to imprisonment for 6 months and a fine of 20 
rupees in lieu of labor; N. A. R. vol. 5, gage 140. A boy, thirteen or fourteen years of 
nec, convicted of rape, was sentenced in consideration of his youth to 3 years’ imprisonment; 
A r , A. R. vol. 3, page 147. Where the prisoner was charged with the rape of a child uik ei 
4 years of age, the court viewed it merely as an attempt, and sentenced him to imprison- 
ment for 5 years and stripes; N. A, R. vol. 2 ,page 182: and so, where a bo> 0,, b ^ 

old was convicted by the futwa of rape on a girl only three years of age, the co ^ t 

him as for a misdemeanor to imprisonment for one year ; A. A. R* vol- P a ^ e ‘ 

4095. According to Mahomedan law, the consent or refusal ot the woman tlots not 
alter the nature of the offence in eases of criminal intercourse ; ami th« ^.unt xtA penalty must 
be awarded whether the man lms used violence, or has been engage^ in an act ot simple 
adultery The term zma includes adultery, fornication, rape, and incest; audit is only 
neecssarv that the act should have been committed by » Mussulman manned, sane, free, 
and cf mature age, witli a woman in whom the man has no nght either by marriage or 

bondage: the punishment is barred by the existence of any doubt on the) question of right, 

or by any conception in the mind of the accused that the woman was lawful to him, and by 
bis alleging such idea as his excuse. From one definition of whoredom given by the 
two disciples, it would seem that the offence to be punishable must have been compiet. 
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OF OFFENCES AGAINST THE PERSON. 


Coufessiou. 


Punishment. 


ed(a), but in the precedents above quoted the law officers appear to have abandoned this doc- 
to proof. 4 trine, or to have compromised it by awarding tazeer in such cases. The evidence of women 
i= inadmissible to establish the charge; and the law is not satisfied with less than the positive 
.est.mony of four men, eye-witnesses to the fact, and of ascertained credit; nor is the ap- 
parent probity of such witnesses sufficient, but their integrity must be ascertained by the 
magistrate both by open and secret purgation. If less than four competent witnesses bear 
e\i ence, they are liable to the punishment of siander, unless the accused subsequently 
contess; and so, if one of the witnesses is afterwards found to have been incompetent, and 
1 “fitness retract his testimony, it is no longer valid. The confession requisite to 

establish the charge, in defect of evidence, must be made by a person of sound mind and 
mature age four times, at four different sittings of the kazee; who is directed to turn the 
party away without receiving the confession until the fourth time, and is authorized to 
suggest a denial, or the mention of circumstances which may exculpate or absolve from the 
ega penalty The person who has confessed may also at any time withdraw his confession • 
even during the infliction, of the punishment ; and if his sentence be founded upon it lie 
must be discharged. . A confession, though repeated four times, made before any other person 
uian the kazee, is insufficient for conviction: nor can conviction be founded partly on 
confession, partly on evidence. The stated punishment in a case of zina, in which all the 
requisites above mentioned are fulfilled, is stoning to death; but where the prisoner, although 
free, sane, and adult, is not a Mahomedan, or is unmarried, lie (or she) is liable to a sente,me 
of one hundred stripes, and (in the os, of ,1„ „a„) „ tempo™,- buniohment „ r 

TT “ 11,0 d T “ ° f !““•» Ti '«« « other „,in. r circumstances „„S 

which may prevent the conviction or the punishment; but it is unnecessary here to „7v 

them in detail ; f he more especially, as, under the regulations, a conviction ensues without 
reference to and notwithstanding their existence.(6) without 

(a) Hed. Trans, vol. 2, page 27. 

(' b ) Hed * Trans * book 7 * Harington’s Analysis, vol. 1, page 26G. 

Note. 

,n En * ,i * h . iaw ’ an iDfant the age of fourteen years is presumed by law unable to u 
but he may be a principal in the second degree, as aiding and assisting, if it a pp ear by .^ rape; 

of the case that he had a mischievous intmt NT™, * a • i , . ° ppear by the circumstances 

Of fact be has attained the fl 1 state oHub .tv I “ TT'* ^ that in 

also cannot be guilty of a rape u on his itl) ™ T^, ° f —*?"* * b <= A husband 

perjou to commit a rape upon her : and in such --- * pn . nC,pal m assistiug another 

it must be proved that th« ff . - = ie wile is a competent witness against her husband. 

it is no cxcusl ^ °f ^ 7“ ° f ***** im *“« 

or duress; UU( i } . 3,1 her Consent was forced from her by fear of death 

“* *"■+**> *• » ...... r,Z 

exciting lier. K„ r t» ' * '' ® P.'“ ner ' .llougll the liquor m giren oul, for the purpose 0 f 

for she is still Ille . L eX °. U8C ‘r 111 , “T** 1 aftor the ‘‘“ct; or that she w«, a common strumpet 

the offence was afterwards " ' ' k C UW ’ ^ m “ 7 “ 0t be forced 5 or tl,at she ccmscnt eA at first if 

ruvisher, «. . .0 "1 7 ““"t 1" .. ™ 

of amendment. All ihese ci^ "” b ^ ° fand ** w *« ni " W her incapable 

mstattces, however, arc material to be left to the jury in favor of the accused 
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more especially in doubtful cases, and where the woman’s testimony is not corroborated by other evidence. 
It seems doubtful whether the carnal knowledge of ,a woman, under circumstances which induce her to 
suppose it is her husband, amounts to a rape; and where the indictment has been for- rape under such cir¬ 
cumstances, the prisoners have been convicted of an assault under a special statute, which enacts, that on 
the trial of any person for any felony, where the crime charged includes an assault against the person, the 
prisoner may be acquitted of the felony and punished for the assault. To constitute the offence of rape 
there must be a penetration; and any, the slightest, penetration will be sufficient; even where the hymen 
has not been ruptured; “ but where that which is so very near to the entrance has not been ruptured, it is 
very difficult to come to the conclusion that there has been penetration so as to sustain a charge of rape.” 
l^ut it is not necessary to prove emission; and where the circumstances are proved to have been such that 
no emission did or could take place, the offence is complete if the penetration'is proved. The party ravish- 
. ed, says L6rd Hale, may give evidence upon oath, and is in law a competent witness; but thO credibility of 
her testimony, and how far she is to be believed, must be left to the jury, and it is more or less credible 
according to the circumstances of fact that concur in that testimony. For instance, if the witness be of 
£ 00 d fame, if she presently discovered the offence, and made pursuit after the offender ; showed circum¬ 
stances and signs of the injury ; if the place, in which the fact wa lone, was remote from people,\ inhabi¬ 
tants, or passengers ; if the offender fled for it; these and the like are concurring evidences to give.greater 
probability to her testimony, when proved by others as well as herself. On the other hand', if she, be of 
• evil fame, and stand unsupported by the testimony of others ; if she concealed the injury for. any' .consider¬ 
able time, after she had an opportunity to complain; if the place, where the fact was alleged to have been 
Committed were such that it was probable she might have been heard by others, and she made no outcry.; 
such circumstances carry a strong, but not a conclusive, presumption that her testimony is false. ' The 
defendant may give evidence of the woman’s notoriously bad character for want of chastity or common 
decency; or that she had before been connected with himself; but he cannot give evidence* of any other 
particular facts to impeach her chastity : but if, on cross-examination, she deny liaviug. had in per course 
with other men than the prisoner, those men may be called to contradict her. So, what she herself Wxd‘ so 
recently after the fact as to preclude the possibility of her being practised on, has been holdeh'to be admis¬ 
sible in evidence as a part of the transaction; but the particulars of her complaint are not evidence of the 
truth of her statement. A strict caution is given by Lord Male with regard to the evidence for the prose¬ 
cution ifl cases of rape; u an accusation easily to be made, and hard to be proved, and harder to bedeienti- 
ed by the party accused, though ever so innocent.” The unlawful and carnal knowledge and abuse of a 
girl under the age of teivyears is felony ; and if the girl is above the age of ten and under the ago ot twelve 
'yedrs, the offence is a misdemeanor ; and in these cases it is immaterial whether the act was done with 
‘^r,without the consent of the female. The child herself, however tender her age, it capable of distin- 
gdishingv.b^tween right and wrong, may be examined in proof of the offence; but her declarations are 
inadmissible; though the fact of her having complained of the injury, recently after its having been 
received, is evidence in corroboration.— Roscoe and ArcKbold. 



SECTION II. 


Of ADULTERY, FORNICATION, AND INCEST. 

4006. In cases of adultery, it is requisite for the conviction and punishment of a 
married woman, tlu$t she be prosecuted by hey husband; and no other person Is to bo 
deetaed competent to prosecute, or to prefer.' the 'charge against her, in such cases. 
Reg. XVII. 1817, sect. 6, cl., 4. N 
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as well azamst the 4097. Although the wording of the above provision does not specifically restrict the 

adulterer,as against # t ° r , 

the wife. magistrate in cases of adultery from proceeding against the adulterer, when the husband 

of the adulteress does not come forward to prosecute, yet by the spirit of the enactment the 
restriction is equally applicable to such cases. So, neither can the session judge direct the 
commitment of a woman on a charge of adultery, unless the husband prefers such charge. 
Const. No. 670. N. A. R. yol. 2, page 421; and vol. 3, page 298. 

piamt of the bus- 4098. Where the husband in his original petition of complaint to the magistrate 
iv specify the charged the prisoner with having enticed and taken away his wife with certain ornaments 
etiaree of adultery, an j c J 0 ^ eg> an d illegally detaining his wifo and property, and prayed for redress 

under Rep;. VII. 1819; and afterwards, on questions by the magistrate, was induced to 
prefer the higher charge of adultery, and to include the wife in tho accusation ; and the 
magistrate then committed the prisoners for trial on tho charge of adultery ; it was held 
that the proceedings of the magistrate were irregular and exceptionable, and that the com¬ 
mitment was under the above provisions illegal. N. A. R. vol. 3, page 177. 

hmbaad Wh brought 4099. Where a prisoner, accused of the murder of his wife, pleaded in justification 

tho charge before an improper intimacy between her and another man; and the magistrate swearing him to 

the macristrato in . ° 

the course of a the truth or the charge proceeded against the alleged paramour for adultery; the nizamut 
tiou, charge by adawlut held that the husband’s charge so delivered was sufficient, and that a charge by 
unnecessary. petition was unnecessary; as the object of Reg. VII. 1811 is merely to restrict the police 
officers from taking cognizance of such offences, and that object is not in any way defeated 
by the course pursued in the present instance. Const No. 1199. 

4100. On a charge of adultery it is a sufficient defence that the kazi performed 
the marriage ceremony, called nika , between the prisoners, after having satisfied himself 
that the woman had been divorced by her first husband. Reports W. P, 1855, part 2 
page 878. 

0 f in 4101, As the crime of incest is of the nature of an offence against society and not of 
a P rivate wron S> tliere is no reason why a person guilty of that offence should not be 
,if sovOTDiwmt. prosecuted on the part of government. The above provisions refer only to adultery, 
and leave all other kinds of zina, under which term incest is specifically included in 
the preamble of Reg. XVII. 1817, to be dealt with in the usual method. Const. 
No. 865. 

4102. A wife’s evidence may be taken against her paramour on a charge of adultery 
preferred against him by her husband. Reports L. P. 1855, part 1, page 232. 


Char ere will not 
lie, if nika has been 
performed. 


A cl 


Evidence of wife 
admissible against 
paramour. 

Futwa to be 
given in such cases. 


4103, In trials before the sessions courts for adultery, or any other offence within the 
provisions of the Mahomedan law for cases of zina, and fial-i-shaniaa the futwa of the law 
officer, before whom the trial is held, is. to declare only whether the prisoner is legally 
convicted, or if not whether tliere is strong ground of presumption, arising from his free con*, 
fession, or from credible testimony, or from circumstantial evidence, that he is guilty of the 
crime charged against him. Reg. XVII. 1817, sect. 6, cl. 1. 
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* r. para . 1314. 


not 


4104. If the futwa so given declares the prisoner legally convicted, or that there is pa l c e n d te b “ ce th f se b s ? 
strong presumption of his guilt, and the session judge; before whom the trial is held, concurs sions court. 

in the conviction of the prisoner, or in the presumption of his .guilt, so as to render him a- 
proper object of punishment, and the circumstances pf the. case do not appear to calt'for v a 
more severe punishment than what the sessions courts.are authorized to adjudge under,cbv7, 
sect. 2, Reg. LIII. 1803*, the judge is to sentence the .prisoner .to suffer such punishment as 
is deemed adequate to his guilt and the nature of the offence, not exceeding corporal punish¬ 
ment and imprisonment with hard labor for the term of seven years. Reg. XVII. 1817, 

. sect. 6, cl. 2. 

4105. A mere attempt to commit adultery is not punishable under these provisions. 

The prisoner effected an entry into tho house of the prosecutrix at night, and proposed to 

. commit adultery with her: hold that tho magistrate should have punished him for trespass. 

Reports IV. JV. 1854, part 1, page 651. 

4106. By the Mahomedan criminal law, persons who harbour adulterers are punish- 
able by acoobut.(a) N. A. R.vol. 2, page 42. 

4107. A prisoner convicted of adultery was sentenced to imprisonment for one year Precedents, 
with labor. N. A R.vol. 2, page 317. A brother and sister convicted of incest were 
sentenced, the former* to 3 years’, and the latter to 2 years’ imprisonment with labor redeem¬ 
able by* fine'. s Reports X. P. 1852, part 1, page 51, 
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4108. As the regulations prescribe no specific punishih^nt for thfe offence of sodomy, ^Suchtria^Wd 
and as the futwa of the law officers upon conviction is usually one of discretionary dbcietimrw's^'* 

ment by ta^eer, it must be ecyisidei'ed as falling under the rule v laid dovn in cl, 7, sect. 2, *101100 which u>o 

T \ • * 0 / session jiidgq is 

\ v . O' , . ^ / v' ml . '^compcteut to 4)ass. 

^ . • •. ^ \ ' . \ • . • , * \ V V • b 

Xn) .TJiw is taken from the marginal note of the report ; but it would seem frp»& 4110 bo<J y of tbe report that tho law 
officer^ honvicted-the accused^ 41 connivance and sheltering the adulterer And adulteress in their houses," which implies a 
more aclivh assistance then nicr^y harbouring. The judge of circuit, however, before whom tho case was tried, doubted 

whether this was a conviction of'll punishable offence, and made this question* one of the points Of reference; and as all 
the prisoned weye acquitted by this dizbnmt adhwlut, there is nothing to show in what manner tho court viewed the dictum 
given above. For the Mahomedan law regarding adultery, &c., see para. 4095. 

(6) In English law, the evidence required to prove this offence is the same as in rape, and penetration alone Is sufficient; 
but it is not necessary to prove the .offence to have been committed against the consent of the person upon whom it was per¬ 
petrated ; and both agent and patient (if consenting} are equally guilty. If it be committed on a boy under fourteen years 
of age, it is felony in the ageut only ; and the same, it should seem, ns to a girl under twelve. 
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Reg. LIII. 1803. There is no necessity, therefore, for referring such trials to the nizamut 
adawlut, unless the session judge differs in opinion with his law officer as to the proof of the 
offence, or deems the punishment of stripes and imprisonment with hard labor for 7 years 
insufficient. Const. No. 353. 

4109. Where a judge passed sentence of imprisonment with labor but without irons 
for an attempt to commit sodomy, the court held that a person convicted of that crime should 
never be exempted from fetters. Reports L . P. 1853, part 1, page 758. 

4110. According to the doctrines of Aboo Yoosuf and Imam Mahomed, the crime of 
sodomy is classed by the Maiiomedan law with that of zina, and is punishable in the same 
manner; but this opinion is rejected by Aboo Huneefah, who holds that punishment can 
be awarded only by tazeer: and the two disciples agree, that if the conditions on which 
alone hudd can be awarded (for which see para. 4095) are not fulfilled, the offender if 
presumed guilty is liable to discretionary punishment. The above refers to sodomy com¬ 
mitted with a man or woman; if committed w r ith a beast, it is admitted by all that hudd 
is not incurred, and that the punishment is discretionary. The Jama Sagheer directs that 
the penalty inflicted in cases of sodomy should be severe, and that the offender should be 
confined until he declare his repentance. N. A. It. vol. 1, page 234; and Hedaya trans¬ 
lation, voL 2, page 26. 

4111. A prisoner convicted of forcibly committing sodomy on a boy aged 6 or 7 years 
was sentenced to 25 stripes and imprisonment for 10 years; N. A. R. vol 2, page 238, 
Where violence was alleged by the boy, aged 10 years, and the prisoner confessed to com¬ 
mitting the offence, but declared that it was done with the boy’s consent, he was sentenced 
to 25 stripes, tusiieer, and imprisonment for 7 years; A 7 . A. R. vol . 1, page 234. Where 
two prisoners were convicted on their own confession of sodomy, and said that it was their 
occupation, and a third prisoner was convicted of having instigated and aided in the commis¬ 
sion of the offence, they were each sentenced to 30 stripes, tusheer, and imprisonment for 
8 years; N A . R. vol. 2, page 49. 
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CHAPTER I. 

OF ROBBERY\ THEFT , AND RECEIVING STOLEN PROPERTY. 


SECTION L 

OF ROBBERY BY OPEN VIOLENCE. 


4112. Any person or persons who, in the day or in the night, go forth with any Definitions, 
offensive weapon, or in a gang with or without an offensive weapon, with the criminal op ^vnoien^? b> 
intent of committing robbery ; and by force or intimidation rob, or attempt to rob, any 

person or persons on or near a highway; or on a river, lake, or other water; or in or near 
a city, town, or village; or in any other place whatever ; or attack by open violence, ami 
rob, or attempt to rob, any dwelling-house, or other house or building; or any tent, boat, 
or other receptacle of persons or property in which there is any person or property at the 
time of such.robbery, or of such attempt to rob ; are to be deemed guihv of the crime of 
robbery by open violence (denominated in the Mahotnedan law sunkrt-?-kiibra 9 and more 
commonly shabkhuni , or dacotty); and on due conviction thereof whether by free and 
voluntary confession, or by the testimony of credible witnesses, or by strong circumstan¬ 
tial evidence, are to be adjudged to suffer such of the penalties declared in the next section, 
as may be applicable to the case, viz. according as the robbery may be with or without 
homicide, wounding, maiming, or other personal injuries; or with or without other circum¬ 
stances of aggravation. Reg. LIII. 1803, sect. 3, cl. L 

4113. Instead of the expression “ person going forth with any offensive weapon,” the of up 

. tit ion- i ‘ i. N 1 „ ' form offensive wea 

term cc 'armed persons” is used in Reg. HI* IbLo; anu it was declared by Qonst. No. 399 
that clubs and sharpened bamboos should be considered as arms within the meaning of the 
regulation: that regulation was subsequently repealed by Reg. XVI. 182o, which notes 
more particularly “ any epecieB of fire-arms, or spears, swords, clubs, or other weapons; 

\ 9 x 
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but the clause from which this is quoted has also been repealed by Hog* I. 1831 : and it 
may therefore be held that clubs and sharpened bamboos fall within the meaning of the 
term “ offensive weapon” used in the above definition. 

perJou? aV^requIr- 4114. In a case of highway robbery by two persons unarmed (the presence of a third 
gang ; C0U5tifcute a person, though stated in the confession of one of the prisoners, not being proved by the 
evidence on record) it was held that more than two persons are required to constitute a 
gang,j3o as to bring the case within the above definition. N. A. R. vol. 2, page 172. 

fj 1 d not; S U nc cc^sa ry 4115. Under the above definition a number of persons going out and committing 

teUed' Sh0lUd robbei 7> . is sufficient to constitute / the .offence of gang robbery or dacoity, although they 
were neither armed, nor g^Uty N of any act of .aggravation. Const. No. 750. 

!i ut if 4116. But in no. case can a robbery committed by a single unarmed individual, fall 

---ere roust be more * • • \ . • . \ . ' . 

tiun one. within the definition of robbery by open violence, N. A. R.. vol.' 2, pages 23 'and 53. » 

Snatching from 4117. Snatching orforcibly' fak'iiirr property from the . person witliout anyprcvious- 

. ; . ‘ . ** . . - ‘ 

constitute the of- intimidation, personal injury, or v violence, when the robber is unarmed, does not constitute 
the offence of highway robbery, oh robbery by open violence. Const. No. 228. N. A.. R. 
vol. 1, page 269; and vol. '2, page 153. Nor is it* theft (under the Maliqmedan law) if 
openly done. It may be a minor, form of 'highway robbery, 'if committed on■ the'.high¬ 
way, or it may be one of the miscellaneous offences punishable by tazeer under that law* 
Reports L. P. 1853, part 2, page 143, v • \\ * \ ■ . '• • ■ 

r ^ \ - \ V ' ' • \ 

4118. Three persons broke open a granary, and were engaged in carrying out grain 
came jobbery by a nd other property, when. thfevs were discovered by certain police officers rroincr then'* 

open violence. ' • L o o "V 

rounds: the robbers immediately took to iliglit, leaving their booty behind; b.ut being closely 
pursued and overtaken, turned about, /ajM stacked their pursuers. This was held to be 
dacoity. N. A. R. vol. 1, page 238. ' 

And whore vio- 4119. Where a gang of more than three armed men entered a h6use withonf li-rn.V 

Icnco wrs suba#- \ 0 . 

to the first violence, but subsequently broke open the door of one of the inner houses and carried off' a' 
bell-metal pot, and afterward$ severely beat the ‘inmates in the. attempt to rescue one of 
their number, they were convicted of dacoity ; and it was held that, wherever the violence 
is simultaneous with the entry in such cases, the crime falls within the above definition. 
N. A. R. vol. 3, page 271, 

4120. Where a gang of twenty men armed with clubs secretly effected an entry into 
a house, and afterwards maltreated the inmates, it was held sufficient to constitute the crime 
of robbery by open violence as defined above. N. A. R. vol 2, page 217. 

■ P r ° 1XCe * or® .. 4121 ‘ Magistrates are not only to communicate freely with the superintendent of 
to report irnraedi- c ‘* l j lcr privately or publicly, on the subject of ^ang-robbery ; but they are also 

required, limnoJiately ou the receipt of intelligence that a dacoity has occurred .attended 
cliSw 11 5° any W ^ 1 munier > tortlJre > wounding, or other aggravating circumstances, to submit for his' 
daShV^ami^rter- information and orders a report in tlie English language containing brief abstract of the 
•!rkiv \-^rt Jf c * r cumstances of the case, and of their own proceedings: and in all sucji cases they are to 
oi *proceedings, continue to sendweekly reports of their progress'‘"in arresting the ofonde^s and dlicitin;r. 
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information, until the culprits are apprehended, or all immediate hopes of briimmo- them to 

*■ o o 

justice have passed away. The superintendent of police must be kept fully acquainted with 
the occurrence of all heinous crimes and offences, particularly dacoities, highway robberies, 
and affrays, in order to make his office of any utility or assistance towards the suppression 
of crime ; and any want of co-operation with him on the part of a magistrate will be brought 
to the notice of government. (a) C. O. Sup. Pol. L : P No. 2 of 1839. 

4122. The court of directors observe that —“ with regard to the sirdar dacoits and Formation of 
the receivers of plundered property who systematically follow dacoity as a profession, d^o/ c 7 ami ^ tc r 
measures might be taken under the direction of the superintendent of police for keepin > •> 1,1 uic recovers, of 

n m . .. 1 1 *=> •* plundered property. 

register of the chief persons of either description, as has been done with such success in the 
thuggee department. Such a register might gradually be formed by preserving and connect¬ 
ing together the information procured with respect to each remarkable dacoity. Information 
for the same purpose might often be procurable from prisoners either before their trial or 
while undergoing their sentence. Care should be taken that persons about to be brought to 
trial for dacoity, or under sentence of imprisonment for that crime, should not have such 
means of communication with other parties, as may be used in the one case for the corrup¬ 
tion or intimidation of witnesses, or in the other case for effecting their escape.” The 
superintendent of police calls the attention of magistrates to the subject, and remarks, that 
the great danger to be guarded against is the propensity of the prisoners to implicate 
innocent persons, and to give such information as they think is required though unsupported 
by facts. C. O. Sup. Fol. L . P. No. 13 of 1846. 

4123. Gangs of dosads come down the river in boats of about 300 mauiids, ostensibly c iruoniQrc?Ard 
as purchasers of gram, under which they conceal their plunder and implements of dacoity. to deads. 

They have spies in the villages along the banks of the river; and after the perpetration of 

any dacoity, which is usually in a village not more than 3 miles distant from the river, fchev 
quietly drop some distance down the stream, and bring to at or near another village under 
pretence of procuring gram. Letter of Sup. Pol. L. P. February 15, 1848. 


4124. The criminal authorities are to be on tlieir guard against the abuse and oppres¬ 
sion, to which the systematic and exclusive employment of approvers* £>r the conviction of 
persons accused of dacoity is necessarily liable: the testimony of men, by their own acknow¬ 
ledgment stained with the same crimes which they lay to the charge of others, stands always 


(a) In C. O. No. 8 of 1839 the superintendent of police circulated the following ox tract- from, t 
order of ihc government of Iudia to the Bengal government, dated May IS, 1831):Ou the character of tho reports [th 
six monthly reports of the magistrates] tho president in Council observes that thoy appear to be wkntinn- i n t 

tiality with respect to the particular crime of dacoity. A variety of offences aro often included uuder thi^ 

and therefore it is desirable to have a more detailed account of such instance- us occur, than i* \ ^ 

• . *3 necessary in tho case of 

other crimes. It is well observed by thp commissioner of Moorshednbud. th it tho fact of the ner.mf-w . , 

l ,H r[>eir$toi*s bcihtr inhabitants 

of the district, in which tho offence occurs, or persons coming from a distance, affects to a considerable ext 'nt the co l 

of tho case. Tho worst of all descriptions of dacoity is thul, which is perpetrated by gongs settled iu a di ri t a , X1 ° n 

defiance to the police : tho next in the scale of enormity is, when ?uch robberies are 7 , 

... , «!_...... __ ....... .. _ __. P®> Petra to J by gangs coming from 


remote or foreign countries : the last and least aggravated fonn that this crime assumes 


casually united under the influence of some sudden temptation or the pressure of accidental eala uitv >* 


is, when it is committed by parties 


Trial. 

The evidence of 
approvers must be 
received with cau¬ 
tion. 

* For rule r c- 
gardiny the quali- 
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OF OFFENCES AGAINST PROPERTY. 


Jied pardc.n offered 
to dacoit ‘appi'overs, 
see para. 485. 


When the evi¬ 
dence of approvers 
is relied on, it 
should be shown 
that there was no 
collusion. 


Punishment does 
not depend on the 
amount, value, or 
description of the 
property plunder¬ 
ed ; and is not bar¬ 
red by the peculiar 
distinctions of Ma- 
homedan law. 


in need of some corroborative evidence; and if it be received with favor or without distrust, 
may from vindictive or selfish motives, or even from mere wantonness, be turned equally 
against the innocent and the guilty. C. O. No. 195 of vol. 3. 

4125. The concurring evidence of approvers, taken under circumstances which pre¬ 
clude mutual consent or any external suggestion by which their statements could be in¬ 
fluenced, may be very deserving of belief, where those statements are confirmed as to all 
particulars by a reference to facts hy which it is possible to test them. But then it ought 
to be very carefully ascertained that the evidence, relied on in any particular case, has been 
really obtained under the safeguard of those necessary Conditions. It is proper to summon 
on the trial coiii^etent witnesses for the purpose of .affording formal and satisfactory proof, 
that the statements of tke approvers, were, from the first; taken under circumstances which 
would render collusion inxpractjcAblq.- N. A. R,.vpl. 6, page 292. . 

4126. In such cases of robbery by'cpen Violence, the punishment of the offenders is 
not to depend upon the amount, wakie, or description of the property plundered. Nor are 
any of tl\e circumstances noted in the preamble to this regulation, (a) as barring a sentence 
of liudd under the Mahomedau law in cases of highway ‘robbery, nor any other provision 
in that law, tb.be hereafter allowed to operate against the ptmisliment of persons convicted 
of highway robbery, or of any robbery by open violence, as defined in the preceding clause 
of this section ; or of murder,’ or other acts of criminality committed in the prosecution of 

(a) The following is that pnrt of the preamble referred to “ It is further requisite to ..define tho crime and punish¬ 
ment of robbery by open violence, under the continued prevalence of this atrOcious crime; 'which is frequently attended 
with murder, or with maiming or oHier personal injury; as well as with the crime of arson or wilful buruiug of houses, 
ami other aggravating circumstances; and for tho punishment of which tho specific provisions of the' Mahomedan law, 
under the distinctions admitted to except offenders from the stated penalties, as well as from a distinction in the received 
construction of that law between highway robbery at a distance from any inhabited place, and robberies not committed on or 
near the highways, or committed in or near any place inhabited, have been found altogether inadequate. In the case of 
murder committed by one or more robbers on the highway {katla-ut-tarik) at a distance from any inhabited place, tho 
whole of the principals and accomplices are subject by the Mahomedun law (undor its specific provision of hudd, or stated 
punishment by the right of God ; being, in other words, exemplary punishment inflicted for the prevention of crimes, 
which is the end of public justice) tod sentence of death. The same punishment in this iastance is inflicted on the whole 
band, in consideration of each of them being aiding and abetting to the others ; and this principle, 03 allowed by some of 
the Mahomedau lawyers, is obviously applicable to all murders and other crimes committed by open violence, and by a 
number of persons assisting and supporting each other; whether on tho highway, remote from, or near to, an inhabited 
place ; or within a place inhabited, or in any other place whatever. But, according to the prevailing doctrines, this 
provhion of the Mahomedan law, as well as the provisions it contains for the punishment of highway robbery without 
nmrucr, by amputation of two limbs, cannot be applied to murders or robberies committed in any other place than on or 
ucur highway at a distance from any place inhabited; and even with respect to these it is held, that tho specific punish- 
men * ls barred by any one of the band of robbers being under ago, or a lunatic, or a relation within tho prohibited degrees 
the perron robbud or murdered ; or by the person robbed or murdered not being n fixed rosident under the permanent 
protection of the Mtu* oilman government; or, with respect to robberies, by one of the robbers having a joint interest in 
the proper ^ plundered, or such property not being considered in legal custody with respect to any one of the robbers ; or 
lastly, with regard jo the separate punisiunont of each robber, if bis dhore of tho property tnken shall not amount in value 
to tou dlrmw, bring, according tu the received calculation of the dirm, somewhat less tlian three etcen rupee*. Ihcse distinc¬ 
tions arc evidently repugnant to tho principle* of public and equal justice ; and it i* highly requisite) that provision be madu 
for the won certain mid adwpvito punishment of tho heinous crimes of murder and robbery; ru wo!! of robbery, with 

or without any other act 1 , of aggravated criminality, wheresoever the same may be committed/' 


BOOK VI.—CHAPTER I.—SECTION I.-DACOJTY. 


849 


such robbery; or of an intent to rob; provided, as in all other cases of criminal conviction 
and punishment, that the party convicted be adult, and of sound understanding, so as to 
render him a proper object of punishment. Reg. LIII. 1803, sect 3, cl. 2. 

4127. Whosoever is proved to have belonged, either before or after the passing of this 
Act, to any gang of dacoits, either within or without the territories of the East India Com¬ 
pany, is to be punished with transportation for life, or with imprisonment for any less term, 
with hard labor. Act XXIV. 1843, sect 1. 

4128. The meaning of the term gang of dacoits is not to be restricted to associated 
hereditary fraternities, or to particular tribes or families, as might appear from the preamble. 
There is nothing restrictive or obscure in the language of section 1. A gang of dacoits is 
simply any party of persons associated for the purpose of committing a dacoity, and to have 
belonged to a gang of dacoits is said of any one who has at any time, even once, associated 
himself with such party. Reports L. P. vol. 2, part 2, page 613. 

4129. Whenever there may be reason to believe that a prisoner, charged with the 
crime of dacoity belongs, or has belonged, to a gang of dacoits, such as is referred to in Act 
XXIV. 1843, a count to that effect is to be entered in the indictment in addition to the 
specific charge of dacoity. C. O. No. 38 of vol. 4. 

4130. But it is not sufficient to adduce evidence to prove that the prisoner was 
concerned in a specific dacoity, in order to substantiate a charge of having belonged to a 
gang of dacoits. The charge must contain a specific act of dacoity, on which his guilt and 
his connection with a particular gang will be proved. Reports L. P. 1856, part 1, 
page 692. 

4131. Any person accused of the offence of dacoity with or without murder, or of 
having belonged to a gang of dacoits, or of the offence of unlawfully and knowingly 
receiving or buying property stolen or plundered by dacoity, may be committed by any 
magistrate within the territories of the East India Company, and may be tried hy any 
court which would have been competent to try him if his offence had been committed 
within the zillah where that court sits. Act XXIV. 1843, sect. 2. 

4132. The above provision does not empower the courts to try prisoners for specific 
acts of dacoity committed beyond the Company’s territories, without having first obtained 
the authority of government. Const No. 1213. 

4133. No court is, on trial of the offences specified in this Act [?. e, in section 2, supra\ 
to require any futwa from any law officer. Act XXIV. 1843, sect 3.—This refers to all 
cases of dacoity. C. O. No. 171 of vol. 3 £. P. Even when the dacoity has been attended 
with murder. Reports L ♦ P* 1854, part 1, page 541. 

4134. But on the trial of a prisoner charged with going forth for the purpose of 
committing dacoity, the futwa oi a law officer, pr in lieu of it the verdict of a jury or 
assessors, cannot be dispensed with under sect. 3, Act XXIV. 1843, as the offence is not 
one of those described in sect 2 of that Act Vor, although parties proved guilty of assem¬ 
bling and going forth to commit dacoity must "ftecessarily bo considered as belonging to a 

, \ 9 Y 


Persons belong¬ 
ing to gang of da¬ 
coits, how punish¬ 
able. 


This provision 
applies to all da¬ 
coits. 


Such charge to 
be always entered 
in calendar. 


But specific act 
of dacoity must bo 
laid and proved. 


Persons accused 
of dacoity, or of 
belonging to a 
gang, or receiving 
plundered proper¬ 
ty, may be commit¬ 
ted by any magis¬ 
trate, and tried* by 
any court; 


but not for specific 
dacoity beyond the 
British territory. 


Futwa not re¬ 
quired in rriais for 
dacoity; 


but in trial* for go¬ 
ing fort h w ith a g nag 
io commit robbery , 
tin* futwa of thu 
law oflicer, or the 
verdict of a jurv or 
ajMQt£or», eminot 
bo dispeiwKi with. 
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\ . sji ' » *• if 

gang of dacoits* yet such an act would be regarded as inferential evidence in support of a 
charge oi having belonged to a gang of dacoits* rather than as constituting per se the latter 
offence; and, adhering to the rule of literal interpretation applicable to penal law, those 
ca^es only are considered amenable to the provisions of the Act in question, in which one 
or ot * iei charges is made out in terms corresponding with the terms used therein. 

N. A. R. vol. 6, page 52. Reports L . P. 1855, part 1, page 469. 

Principals and ^^*35. All persons convicted of being the heads or leaders of a gang of robbers, by 
bc^aSnded^u Wh ° m 3 murder has been committed, or of having been actively concerned in the perpetra- 
S^ r to°d^b e “' tl0n ° f SUch murder ’ or of an 7 murder committed in the prosecution of robbery, or an 
intent to rob; or of having been present aiding and abetting, when such murder was com¬ 
mitted ; or, though not present, of having procured and caused by hire, counsel, or com¬ 
mand, the perpetration of such murder in pursuance of a preconcerted plan to commit the 
same, or to commit robbery, are to be adjudged to suffer death. Keg. LIII. 1803, 
sect. 4, cL 1. 


Thin docit not 
apply to the case 
of cue of the rob¬ 
bers being killed. 


4136. The circumstance of one of the robbers being killed in the prosecution of the 
dacoity, is not considered any ground for an aggravation of punishment: the blood of the 

robber, in such cases, is deemed by the Mahomedau law unprotected; and the shedding it 
in consequence not to incur any legal penalty. N. A. E. vol. 1, page 20, note. 


Principals and 
necessaries in rob¬ 
bery attended with 
pertoaal injury not 
occasioning death, 
or with arson, or 
other aggravating 
act, are to bo sen¬ 
tenced to transpor¬ 
tation for life. 


In the case of 
lenders of pnugs, or 
heinous offondfrs 
repealing«ho chute, 
or Id very uggra- 
voted ease.,' the 
nizamut adawtnt 
may pass sentence 
of death. 


4137. All persons convicted of being the heads or leaders of a gang of robbers, by 
whom any person has been wounded, maimed, burnt, or subjected to othe^ personal injury, 
torture, or cruelty, not occasioning homicide; or by whom a dwelling house or houses 
have been set on fire, or any other criminal and aggravating act committed in the prosecu¬ 
tion of a robbery, or intent to rob (as well as persons convicted of having been actively 
concerned in any of the acts aforesaid, done in prosecution of a robbery, or intent to robb¬ 
er of having been present aiding and abetting when any such acts were committed- or’ 
though not present, of having procured and caused by hire, counsel, or command! the 
perpetration of any such acts in pursuance of a preconcerted plan to commit the same, or to 
commit robbery, are to be adjudged to suffer imprisonment and transportation for life. 
Moreover any leaders of gangs, or other heinous offenders, convicted of a repetition of 
the crime described in this clause; or, without such repetition, of a degree of cruelty, 
violence, or other aggravating criminality, which, under the discretion allowed by the 
Mahomedan law in cases of seasut, may be punishable with death, and which appears to the 
nizamut adawlut to render such heinous offenders deserving of capital punishment; arc 
liable to a sentence of death. Eeg. LIII. 1803, sect. 4, cl. 2. 


!iK’a r| >noy Se ad- . ' 11 all cases of conviction of' the crime of robbery by open violence, as defined 

111 c ‘ SuCt ' 3 » Keg. LIII. 1803, whether such conviction be founded upon the free and 
. r imJrisol* V ° luntal 7 con(ess; ‘<->n of the prisoner, or upon tho testimony of credible witnesses, or upon 
ment in lieu there - strong circumstantial evidence, and the party so convicted is not sentenced to suffer death, 
the sessions court belbre whom the prisoner is convicted, and the nizamut adawlut in trials 
referred to that court, are competent to adjudge corporal punishment in addition to the 
penalties of imprisonment and transportation for life, or of imprisonment and hard labor for 
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the period of 14 years, whenever in consideration of the nature of the case, it appears proper 
to inflict such additional exemplary punishment.(a) Reg. III. 1805, sect. 2. 

4139. In all cases in which a person appears to the session judge to be duly convic¬ 
ted (whether by his free and voluntary confession, or by the testimony of credible 
witnesses, or by strong circumstantial evidence) of being concerned, as a principal or an 
accomplice, in the crime of robbery by open violence, as defined in sect 3, Reg. LIII. 
1803, or of an attempt to commit the same;—if the robbery has been accompanied with 
murder, or with an attempt to commit murder; or has been accompanied with wounding, 
or other corporal injury to any person or persons in such a degree as to endanger life ; or 
has been attended with any other aggravating act of criminality;—if the prisoner is not 
under the regulations in force liable to a sentence of death, the session judge is to pass 
sentence of imprisonment and transportation for life. But all such trials are to be lefei- 
red to the nizamut adawlut iu the manner prescribed by the existing regulations, and 
such sentence is not to bo doomed final, nor is any warrant to be issued for carrying ihe 
same into execution, until it is confirmed by the nizamut adawlut: and if the session 
judge is of opinion that there are grounds for a mitigation or remission of punishment, 
he is to state the same in his letter of reference. The nizamut adawlut is to confirm 
such sentence of imprisonment and transportation for life; unless, from any extenuating 
circumstances appearing on the trial, the stated punishment appears too severe, in which 
case that court is authorized to grant such remission or mitigation of punishment as appears 
just and proper. # (&) Reg. VIII. 1808, sects. 3 and 4. Reg X\ II. 1817, sect. 8, cl. 3. 
Reg. XVI. 1825, sect. 2. 

(a) The abolition of corporal punishment by Reg. II. 1831, of courso renders this provision nugatory in cases in which 
a sentence of imprisonment for life is passed ; but where the sentence is of imprisonment for 14 years, the courts may 
adjudge additional imprisonment for 2 years in lieu of stripes. See para. 1329. 

( b) As this paragraph is composed of provisions taken from several successive regulations, which have modifie d those 
preceding them, and as the language has been somewhat inverted, it seems proper to subjoin those provisions separately u-s 
in the original: viz., 

All persons convicted of being concerned, as principals or accomplices, subsequently to the promulgation of this 
regulation, in the crime of robbery by opeu violence, as defined in sect. 3, Reg. LIII. 1803, and who may not under the 
regulations in force be liable to a sentence of death, shall be adjudged by the courts of circuit and by the court of nizamut 
adawlut to receive 39 lashes with a corah, and to be imprisoned and transported for lifo; unless, from any extenuating 
circumstances appearing on the trial, the stated punishment shall appear too severe; in wheih case the court of nizamut 
adawlut is authorized to mitigate the sentence, as in other i ases left to the discretion of that court b\ cl, 5, sect. 4, Reg. 
LIII. l«Q8, or to act in pursuance of cl. G of that section, if the prisoner appear »» proper object of mercy and pardon.” 
Reg. VIII. 1808, sect. 3. “ The courts of circuit shall refer to the court of nizamut adawlut, iu the manner prescribed by 
the existing regulations, the trials of ail prisoners convicted of the crime of robbery by opon violence, aud liable to the 
punishment declared in the precodiug section. The judge of circuit, before whom the trial may be held, shall, iu nil coses, 
pass sentence for the stated punishment, if the prisouer appear to him, and to tho ,aw officcr of the court of circuit, to be 
duly convicted, whether by his free and voluntary confession, or by the testimony of credible witnesses^ or by strong circum¬ 
stantial evidence. But such sentence shall not be deemed final, nor skill any wnrraut be issued for carrying the samo into 
execution, until it bo coufirmed by the court of nizamut adawlut. Aud if tho judge of circuit bo of opinion, that there 
are grounds'for a mitigation or remission of punishment, ho shall -tato tho same in his letter to accompany tho trial, oa 
required by cl. 3, sect. 6, Reg. LIII. 1803.” VIII, 1808, sect. 4.— u Persons couvicted of robbery by opon violence, 

as defined in cl. 1, sect. 3, Reg. LIII. 1808, when accompanied with wounding or other corporal iiyury uot occasioning 
homicide, and likewise when hot so accomp&niftdj under the provisions for such cases in Regs. LIII. 1803 ; III. 1805, and 


In cases attend¬ 
ed with murder, or 
attempt to commit 
murder, or corpo¬ 
ral injury endan¬ 
gering life, or other 
aggravation, if the 
prisoner is not li¬ 
able to a sentence 
of death, the judge 
is to pass sentence 
of transportation 
for life, und to refer 
the trial to the ni¬ 
zamut adawlut, 
who are to pass the 
final sentence. 


• v. para. 1457. 
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The nizamut 
adawlut in such 
cases, and the ses¬ 
sion judge if the 
case is not refera¬ 
ble, may mitigate 
the prescribed sen¬ 
tence. 


- Punishment to 
w adjudged by the 
session juthre in un- 
aggravmed'cases. 


Going forth with 
a gang to commit 
robbery ; sentence 
imprisonment for 
7 years ; 

* 2 /" rule in 
para. 4140 for mi- 
iu J“tvuj iht punish - 
■™S' { Splits to 

Huge t-Kifs, 


4140. Provided with respect to all the crimes, and degrees of punishment, specified 
in this section, that if, from any extenuating circumstances, which appear on the trial 
before the sessions court, or nizamut adawlut, the stated punishment in any particular 
instance appears too severe ; or if, on consideration of the number of prisoners convicted of 
the same crime, and of any discriminative circumstances with respect to one or more of 
them, the example appears sufficient for the ends of justice, without extending the full 
degree of the prescribed punishment to the whole of the prisoners convicted, it is competent 
to the nizamut adawlut, or to the session judge if the trial is not referable under the 
regulations to the nizamut adawlut, to mitigate the sentence in such cases as is deemed just 
and expedient Reg. LIII. 1803, sect. 4, cL 5. 

4141. In cases of conviction before a sessions court of the crime of robbery by open 
violence, as defined in sect. 3, Reg. LIII. 1803, or of an attempt to commit the same, if the 
robbery has not been accompanied with murder, or with an attempt to commit murder, 
whether by wounding, burning, strangling, poisoning, drowning, throwing into a well or by 
any other means, nor has been accompanied with wounding, burning, or other corporal 
injury to any person or persons in such a degree as to endanger life, nor has been attended 
with any other aggravating act of criminality, such as appears to the session judge, before 
whom the trial is held, to merit and call for a more severe punishment than stripes and 
imprisonment with hard labor for 14 years in banishment from the district where the pri¬ 
soner has resided, the session judge is authorized and directed, without reference to the 
nizamut adawlut (as required by cL 6, sect. 8, Reg. XVII. 1817), to pass such sentence 
as lie leems adequate to the offence on due consideration .of all the circumstances of the 
case, not exceeding the 6tripes [now commutable to 2 years’ additional imprisonment] and 
term of imprisonment, with hard labor in banishment, above specified.(a) Reo* XVI 
1825, sect, 3, Cl. 1. 

4142. Persons convicted of going forth with a gang of robbers for the purpose of 

committing robbery, but apprehended before they have committed such, or have made any 
violent attempt for the purpose, so as to bring them within the above provisions, are to be 
adjudged to suffer imprisonment and hard labor* for such period, not exceeding 7 years, 
as the circuinstauces of the case appear to merit. Reg. LIII. 1803, sect 4, cl. 4.° 

Elinor; th ° DiZamUt l«*es with a corah, aad to be imprisoned and 

4 K the ab0TO «■***> 6,1011 b0 empower the court, of circuit to pa,* oud order 

b - <* » «•>»» of conviction and punishment without reference to the uisamut adawlut, in any case of robbery 

nil vv,;“ “ ta 4 f '- *• scct - 8 * «»• 1808 -” Rt> - XVJt - m7 > »«'• «> *• * «»<* «• *• so much „ f 

reqnircri ihat tl ' * * . regulations therein referred to, or of any other regulation in force, as 

sect. Rep j j 11 ^ c ^ rcu ^ i Q cases of conviction of tho crime of robbery by open violence as defined in cl. ], 
mut adawlut i* h • i*? thC ° f the prisoaer or P^ 800 ^ so convicted for tbo final sentence of the court of niza- 

sect 2 cr ° )y nMMUftw, » »» stated in the following section” (for which geo tho te*t, para. 4141 ). Reg, XVR 1325 

,, Ur ‘° {,me P rov * l r, d that in all case'* in which the robbery was committed by a gang of throe or rm 

nrinu ro) era, w ei armed with auy spades of fire-arms, or with epcars, swords, clubs, or other weapons, the court If 
circuit 9 on ( no 10 competent to pats benteneo on conviction for a less punishmout than 14 years* imprisonment in hn • 1 
meat, without rcfccing the trial to the nizamut adawlut. But this has been wholly rescinded by Reg. I. Ml% * 
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®• paras. 1313 
and 3571 et seq. 


t t>. paras. 3598 
et stq. 


Attempt to com¬ 
mit is not to bo 


4143 Persons convicted of the crime provided for by the above provision, are further and two years in 
* ~ , . lieu of stripes; 

declared liable to corporal punishment [now commutable to 2 years additional imprison¬ 
ment] in addition to the whole of the imprisonment provided for thereby, whenever it 
appears expedient, for the sake of example, to the sessions court before whom they are 
convicted, or to the nizamut adawlut in any cases referred to that court. Reg. III. 1805, 
sect. 3. 

4144. Persons convicted of goiim forth with a gang of robbers for the purpose of »"<i to give security 
committing robbery, but apprehended before they have committed such ro. beiy, or made conduct. 

any violent attempt for the purpose, and adjudged to suffer temporary imprisonment under 
the above provisions, are previously to their release from confinement to be required to 
give substantial security for their future good conduct. In such cases, as 

instances wherein persons required to give security under cl. 6, sect. 2, Reg. .bill. o, to give security, 
or any other provision in the regulations, are notorious robbers (dacoits) whom it voni bo 
dangerous to set at liberty without substantial security for their future good conduct, t ie 
prisoner is not to be released until such security be given, to the satisfaction of the sessions 
court upon the report of the magistrate, unless from the prisoner’s behaviour during his 
confinement, or other circumstances, there appear to be sufficient ground of assurance to 
warrant his discharge on a mucbalka, under the provision made for that purpose by 
sect. 11, Reg. LIII. 1803.t Reg. VIII. 1808, sect, 9. 

4145. When the prisoners attacked the house of the prosecutor and broke into it; but, ^ _ 

before they could fully effect their purpose, the inmates were aroused, and attacking the commit'^ 

robbers diyve them off, wounds having been inflicted on both sides; and the session judge 
convicted them of going forth with a gang of robbers for the purpose of committing robbery, 
the court held that they ought to have been charged with and convicted ot dacoity attended 
witli wounding. Reports L. P. 1852, part 2, page 137. 

4146. If any paik, chokeodar, pasban, dosad, nigaban, or other village watchman, or IIian or orB 

guard, of whatever denomination, entertained or employed by a landholder, or 1'.' whatever descripli 

other person, for the protection of villages, houses, persons, or property, mid consequent \ 

required by the regulations to assist the police officers in preventing robbeij and o lei 

crimes, and in apprehending offenders; or if any police officers of whotoi ei description accomplice, tuo 

(whether a police darogah, or tuhseeldar entrusted with the charge of the police, a city or would nav0 beeu 

town kotwal, or a jemadar, mohurir, burkundaz, peada, or other person employed under P e" S Q,“ y m:l , 

the magistrates, the police durogahs, and tuhseeldafs, or under any other officers of police, ^“u^den^ It 

for the protection of the inhabitants of the country and their property from robbery; or 

for apprehending robbers and other criminals; or generally for the performance of any 

duty of police, connected with the prevention of public offences);—is convicted of the 

crime of robbery by open violence as defined in cl. 1, sect. 3, Reg. LIII. 1803; whether 

such conviction be founded upon the free and voluntary confession of the prisor.or, or upon 

the testimony of credible witnesses, or upon strong circumstantial evidence; anil the party 

so convicted is not liable to suffer death under cl. 1, sect, 4, Reg. LIII. 1803, as an 

accomplice in murder as well as robbery; he is to be held and expressly deemed to be 
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witliin the provisions contained in els. 2 and 3 of that section,(a) whereby the nizamut 
adawlut are authorized to pass sentence of death in cases of aggravated criminality which 
appear to deserve it, although the robbery has not been attended with actual homicide ; 
or, where the robbery has been without any personal injury or other act of aggravation, 
to extend the sentence of that court from imprisonment and hard labor for fourteen years 
to imprisonment and transportation for life, if on consideration of any circumstance 
appearing upon the trial to aggravate the vguilt of any particular prisoner, the infliction 
of such more severe punishment appears just and necessary. Under this declaration 
any watchman, guard, or police officer,, as described in the present section, who is convicted 
of having been present, aiding and abetting, at a robbery by open violence, or at an 
attempt to commit such robbery; or though not present of having procured and caused by 
hire, counsel, or command, the perpetration of such robbery, or attempt to rob ; is liable 
to suffer death, on the sentence of the nizamut adawlut, according to the regulations, if in 
the prosecution of such robbery, or attempt to rob, any person has been murdered, 
wounded, maimed, burnt, or subjected to other personal injury, torture, or cruelty, or 
any dwelling house has been set on fire, or other criminal and aggravating act commit¬ 
ted; or is liable to a sentence of imprisonment and transportation for life by the nizamut 
adawlut, if the prosecution of such robbery or attempt to rob has not been attended 
Conmvanci on homicide, personal injury, or any of the other aggravating acts above specified. It 
pan of such is further declared that any clear and direct connivance on the part of a watchman, 

officer, subjects # t 1 

him to the same guard, or police officer, as described in this section, whereby a gang of robbers have 
confpilce!' ^ ^ been enabled to commit any of the crimes above stated, is, if duly established, to subject 
the offender to the same penalty, as he would have been liable to if actually present, 
aiding and abetting; or, though not present, if he had procured and caused the perpe* 
tration of the offence by hire, counsel, or command. Reg. III. 1805, sect. 4. 

But such trial 4147. But the above provision is modified by sect. 2, Reg. XVI. 1825 ; and the 
rrv if the judJe trial of a chokeedar convicted of dacoity is not necessarily referrible to the nizamut adaw- 
V.'ro’lut. The session judge should himself pass sentence, unless he considers the prisoner deserv¬ 
ing of a more severe punishment than stripes and 14 years’ imprisonment in banishment. 
N. A. R. vol. 5, page 68. 

4148. If any watchman, guard, or police officer as described in the preceding section, 
* 8 conv * cfce< * g° in g forth with a gang of robbers for tiie purpose of committing robbery, 
or of conniving at the going forth of a gang of robbers for such purpose, but he, or they, 
are apprehended before they have committed robbery, or made any violent attempt for the 
purpose 5 the watchman, guard, or police officer, so convicted, is liable to corporal punish- 
H-e-nt [now cornmutable to two years’ additional imprisonment] and imprisonment with hard 
, bor * or 8U< -h period, not exceeding 14 years, as the circumstances of the case, in the 
judgment ot the session judge before whom he is convicted, appear to merit; or if the 
session judge in any particular case deems the prisoner deserving of more exemplary 


Cl. 8 was wtciudgd by *cct. 2, R c? . VIII. 1808 ; and tho provision, of para. 4130 have beou enacted iu its stead. 
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punishment, lie is to refer the trial to the nizamut adawlut, who are authorized, if sufficient 
ground appear, to extend the sentence to imprisonment with transportation for life. 
Reg. III. 1805, sect. 5. 

4149. The sessions courts are to report to the nizamut adawlut, and that court, if it 
appears necessary, are to report to government, the case of any prisoner or prisoners, who 
appear proper objects of mercy and pardon; or, if the punishment to which they are 
sentenced has not been adjudged under any provision of the Mahomedan law, or the 
regulations, expressly requiring the same, the nizamut adawlut, as already authorized, may 
remit the punishment, and order the discharge of the prisoner, without reporting the case 
for the orders of government. [See also the power of mitigation and pardon vested in the 
nizamut adawlut, paras. 1457 et seq.~\ Reg. LIII. 1803, sect. 4, cl. 6. 

4150. On conviction of dacoity attended with murder, the prisoners have generally 

been sentenced to death,'whether those by whom the murder was actually committed, or 
those 'pWsent. aiding and abetting; N A . R. vol 1 ,pages 3, 8, 14, 18, 25, 28, 30, 36, 40, 
42, 44, 4o, 4^, 51, 66, 130, 140, 146, 186, 198 and 245. Where eleven prisoners were 
charged with the commission of repeated gang robberies, five of them concerned in cases 
attended with murder were sentenced to death ; four (one of whom was a woman) engaged 
iq several cases, of which one was accompanied with torture and beating, were sentence 1 
to transportation for life ; and* the others, convicted of robbery, were sentenced to stripes 
and imprisonment in banishment for 14 years; N. A. It. vol 1, pape 36. Where the 
leaders of the gang have been sentenced capitally, the accomplices have been sentenced 
to transportation or imprisonment for life, or to imprisonment in banishment for 14 years ; 
K A. R. vol 1, page 154; vol 4, pages and 338; and vol 5, page 11. Where the 
principals were sentenced to .death, the accomplices who did not appear to have taken 
any part in the murder were sentenced to transportation for life ; N. A, R. vol 1, pages 
12 and 29 ^so, whefe a prisoner confessed to having been engaged in a dacoity attended 
with murder, but thcro was no reason to believe that he had been immediately concerned 
in the murder, he was sentenced to transportation for life ; N. A. R. vol 1, P a 9 c 98. 
Where the five principals were sentenced to death, two others who confessed that they 
formed part ot the gang, but alleged that they remained in the boats wdiilo the others 
went to commit the robbery, and there was no other Evidence against them, were sentenced 
to imprisonment in banishment for 14 years; A . R. vol 1. page 10. In the case of a 

robbery by open violence committed by a hill-tribe of Le Mro, in Arracan, upon a village 
recently located near them, in which fourteen persons were murdered, nine others severely 
wounded, and five carried into captivity (of whom three were recovered, one died a natural 
death, and one was supposed to have been sold); and the prisoners offered' no extenuating 
plea; ‘ the three chiefs and leaders were sentenced capitally, and the rest to' imprisonment 
in banishment for 14 yeilrs.; but they were all pardoned by government, at the courts 
recommendation, in consideration of their having been induced to give themselVes up by a 
promise (though unauthorized) of impunity; N A . R. vol 5, page 31.—From the more 
recent eases reported, seems to be the rule that those only of the prisoners who are 
proved to have been the leaders of the gang, or to have taken a more active part in the 
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actual murder, should be sentenced to death: thus, where no one of the prisoners was 
proved to have been the leader, or to have been the actual murderer, or to have been 
more guilty than the others, all who were present aiding and abetting in the dacoity were 
sentenced alike to imprisonment for life in Alipore jail, or to transportation for life; and 
an accessary after the fact to imprisonment for 7 years; JV. A. R. vol. 3, pages 76 and 
295 ; vol . 5, pages 38 and 153. In a peculiar case, tried by the commissioner for the 
North-Eastern parts of Rungpore with the aid of assessors, four prisoners were sentenced to 
imprisonment in banishment for life, and four, whom the assessors, from their previous know¬ 
ledge of the characters of the parties, considered most likely to have been led away by 
the others, were sentenced to imprisonment in banishment for 14 years; N. A. R. vol. 3, 
page 246. In one case, the two prisoners clearly shown to have been the leaders were 
sentenced to stripes and imprisonment for life in Alipore jail; and of the others, thirty 
were sentenced to stiipes and imprisonment in banishment for 14 years, four to stripes and 
imprisonment for 7 years, and three in consideration of their extreme youth (not having 
attained the age of 15) to stripes alone; N. A. R. vol. 4 , page 179. Where the prisoner 
was apprehended after having eluded pursuit for 26 years, and convicted of having been 
an accomplice, be was sentenced to imprisonment for life in Alipore jail ; N. A. R. vol. 4 , 
page 12. In a case of river-dacoity, where a man was presumed to have been drowned in 
endeavouring to escape from the dacoits, the prisoners were sentenced to stripes and trans¬ 
portation for life; N. A . R . vol. 1, page 204. Where a prisoner, convicted of being an 
accomplice in a dacoity attended with murder, was sentenced to death; a second, convicted 
of being an accessary before the fact, was sentenced to 14 years’ imprisonment ; a third, 
convicted of privity after the fact and receiving and secreting part of the plundered pro¬ 
perty, to imprisonment for 14 years; and a fourth, convicted of privity after the fact, to 
imprisonment for 7 years ; N. A. R. vol. 3, page 355. 

4151. The prisoners, of the shaghalklior or budhuck caste, issuing from their haunts in 
the Oude territory, assumed the disguise of a raja and his retinue proceeding on a 
pilgrimage, entered the Company’s territory, attacked a boat laden with treasure in the 
Behar district, and carried off the treasure, killing and wounding ten men. Having made 
good their retreat, they were proceeding the following year on a similar expedition, when 
they were apprehended. Mirhban Sing, the leader, was sentenced to death ; 28, convicted 
of being accomplices, to stripes and transportation for life ; 4, of privity and connivance in 
the said robbery and of being professed dacoits to stripes and imprisonment in banish¬ 
ment for 14 years, and then to find security for good behaviour; 76, of going forth to 
commit robbery and of being professed dacoits, to imprisonment in banishment tor 7 years 
an i then to furnish security; and 15, of going forth to commit robbery, to be imprisoned in 
banish,, 7 years; N. A. R. vol. 2, page 125.(a) Sixteen prisoners, convicted on 

(«) In culling* fora roturn of dacoitie 9 supposed to have been perpetrated by budhuck? or other gangs from the Oude 
ten itoric.., the nup\)rlntendeut uf police observed, that those cases mR y generally supposed to have been perpetrated by 
professional robbers from Oude, in which “ tho attack bus been made by a body of armed men early in the evening, cutting 
down all who opposed them, plundering only cash or jewels easily portable, and dispersing immediately afterwards, leaving 
no trace by which lo follow them, ub after the perpetration of a dacoity under such circumstancesth# gang will movo frm” 
30 to b(J milee before morning ” See his C. O, No. 9 of 1640. 
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thoir own confessions of being 'sicil-marua dacoits, and of having been concerned seve- . 
rally in one or more of eight separate cases of dacoity, three of which were attended with 
murder and wounding and four with wounding, N were sentenced to transportation for life ; 
capital punishment was remitted, because one of the judges, not being satisfied of the 
truth of their confessions to the specific dacoities charged, would have acquitted them > 
N A. R. vol. 3, page 313. 

4152. A prisoner convicted solely on his own confession of having.gone forth armed 

in a gang with the criminal intent of robbing, and of having been pie>eut in the 

prosecution of this intent, the watchman of an orchard which they \%eic 10 was 
killed, was sentenced, as he did not appear to have been actively concerned in the murder, 

to imprisonment for life: it is added in a note to the report, that “ the prisoner was no one 
of those professed robbers, against whom the severe penalties of Reg. LL11. " eie 

particularly directed.” JV. A. R. vol. \>pagc 310. 

4153. On conviction of dacoity attended with wounding, burning, beating, or other 

personal violence, the most usual sentence has been for transportation for life; N. A. R. 
vol. 1, page 45; vol. 2, pages 142, 166, and 185: and stripes have sometimes been added: 
n' A. It. vol. 2, page 10, and vol. 3, page 208. Where one prisoner was convicted oi 
be'iuo- concerned in a robbery by open violence attended with wounding, and the others of 
knowingly receiving property obtained thereby, the former was sentenced to stripes and 
transportation for life, and the latter to stripes and imprisonment for 14 years ; the wives 
of two of the prisoners though convicted of receiving the plundered property were dis¬ 
charged on muchalkas as they appeared to have acted under the control ot their husbands; 
and another woman, also convicted of receiving, was released on the same terms in con¬ 
sideration of her old age and helplessness; N. A. R. vol. 1, page 353. Where the daooits 
secretly entered the house, and afterwards on discovery had recourse to personal violence, 
they were sentenced in one case to stripes and 14 years' imprisonment in Alipoie jail, uiu 
in another case to imprisonment for 14 years. N. A. R. vol. 2, page 21 1 ; ami *■»/. 
page 271. \ 

4154. In unaggravated cases, the prisoners have been sentenced to stripes an.1 
transportation for life; N. A. R. vol. 2, page 40;—to stripes and imprisonment for life; 
N 4. R- vol. 1, page 304 ;—the leader to transportation for lito, and the others to impri¬ 
sonment in banishment for 1-1 years; N. A. U. vol. 1, page 20;—to stripes and imprison¬ 
ment for 14 years; N. A. R. vol 1, page 238, A prisoner convicted ot dacoity on the 
river unattended with any aggravating circumstances, was sentenced to stripes and trans¬ 
portation for life, in consideration of his beingOa chokeedar arid lus having previously stolen 
the boat in which he went to commit the dacoity; A T . A. R. vol 2, page 150. Whore an 
accomplice was sentenced to imprisonment for 14 years, another prisoner convicted of 
privity was sentenced to 7 years’ imprisonment; N. A. R. vol 4 , page 71 . 

4155. Where the direct evidence to the recognition of the prisoners at the time of 
the robbery was unsupported by circumstantial evidence, the prisoners were acquitted; 
N. A. R. vol 1, page 178; vol. 2, page 165; and vol. 4, page 282. The evidence el an 
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approver, and the admission of three convicted accomplices, was held insufficient legal 
p.oo for conviction; A T . A. R. vol 3, page 112. So, where the only evidence against the 
pnsonexs consisted of their confessions, which appeared open to suspicion of having been 
propeliy obtained in the first instance, the prisoners were released; N. A. R. vol. 1, 
'/ J -7,i, vol. 3, page 274; mid vol. 4, page 269. So, where the confessions of the prisoners 
"•ere not taken down in tlio presence of the magistrate, and the evidence was otherwise 
insufficient, the prisoners were acquitted notwithstanding a futwa of conviction ; N. A. 11 
vol. 2, page 70. . Where the only proof against the prisoners was the discovery of certain 
property in their houses, which however was not satisfactorily recognized, the prisoners 
were released; N. A. R. vol. 1, page 257. So, where the depositions of the prosecutrix at 
the trial differed from her first statement at the thana in regard to those among the dacoits 
whom she said that she had recognized at the time ; and where also there "had been an 
improper delay in the record of confessions before the police; N. A. R. vol. 6, page 220. 
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amounting: to rob¬ 
bery by open vio¬ 
lence, attended 
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4156. In cases of highway robbery amounting to robbery by open violence .-—where 
the robbery was attended with murder, the prisoner was sentenced to death [the report of 
this case shows that the prisoner went forth with the intent to rob, but does not mention 
whether he was armed; this however is presumable, as lie killed two persons travelling 
with him, one of whom had a sword] ; N. A. R. vol. \,page 211 :-where the robbery was 
attended with beating from which the death of one person ensued, the prisoners were 
sentenced to transportation for life; .V. A. R. vol 5, page 80 s-where there was worn,din* 
with intent to murder, the sente,tee was imprisonment for 14 years; in this case the session 
judge passed sentence without reference, but the court held that the disposal of the cZ 
was beyond his competence; N. A. R. vol 5, page 152._Where the prisoners in a 1 Je 
gang committed several highway robberies in the most daririrr manner and t a ° 
Barely .Bounded the fe*wl and burkundaees sen. to apprehend them, the 
were sentenced to stripes and transportation for life, and the others to stripes and fmn,-; 
sonment for 14 years ; N A. R. vol l, page 347.-Where the magistrate committed the 
prisoners on a charge.of highway robbery and wounding, and the session judge, after 

“d t t /’ V f QCe , m atteStati0U 0f the lnofllS3i l confessions, and after the prisoners itad 
pleaded to the above charge, returned the calendar to the magistrate to insert the words 
n cut to murder after the word wounding; the prisoners were convicted by the court 
A the lessor charge only and sentenced to imprisonment for 14 years; * A R. vol 6, 

to irti.,rl,,. n , ! rr. i “= il "* y robber y attended with wounding, the sentence was mitigated 
first ofk-hcoTv “i n > To 1,1 C ° n9eqUencC ° f th ° y° utl1 of A® prisoner, and as this was his 

were sentenced to t,- 1 ,;~ b another ca *® of the same nature two prisoners 

eel of privity t < , atl0D f ° r tW0 t0 im P rfs °nment for 14 years, and two convict- 

Where the J**'! * ‘°. im P rfaonment ** ? y®»«; N. A. R. vol <Z, page 12 , 

sentencetvasini.icut din' f 'r e COnV,Cted °‘ r ° bbery atte ' ,d * d Whh bating; tlla 

prisoners, and as the * ** ** ®^ ° ffenCe C0 “ mitte <* W the 

ment for 14 year,; N A R j T "° VWy T l,yury > to stri P<* and imprison. 

Wl 2 ’ PW Ws 111 a,10ther case, where the prosecutor was 


MINl$r*y 


BOOK. VI.—CHAPTER I.-SECTION I.-DACOITY. 


859 



very slightly hurt, and under all the circumstances, the sentence was mitigated to impri¬ 
sonment 0 for 8 years; N. A . R. vol 3, page 64: and in another case, as the prisoners were 
not old offenders, and were in a state of intoxication when the offence was committed, a 
mitigated sentence was passed of stripes and imprisonment fol 7 years; N. A. i?. voL 2 , 
page 2 4* In a case of highway robbery on horseback (hizakee), where the prisoner “had kazakee. 
long been notorious, as being oncuf that daring description of robbei& denominated kozaks, 
whoso depredations aro usually comnptted in the face of day, and \\ho, lolying on their 
expertness in eluding the pursuit of justice, rarely take the piecaution to disguise then 
persons, or to conceal their mode of life, and in consequence are moie frequent y recognized 
than any other class' of public' offenders,he was sentenced to transportation tor life; 

2V. A . R . vol 2, page 17. 

4157. In a case of highway robbery and murder, the prisoners were acquitted from J^***^* 
doubt of the evidence outnesses who swore to. having seen the perpetration of the murder 
by them; N. A. R. vol. 3, page 276: so, thq evident of a single witness to the recogm- upfl „ vi „i,„c e . 

tion of the prisoners as having belonged to the gang of .robbers, was held insufficient or 
the conviction of the prisoners; N. A. R. vol. 3,page 99. And a voluntary confession ot 
highway robbery,was set aside from doubts of its truth excited by the- probable motives 
leading to.it; N. A. R. vol. 3, page 242. 

\ ‘ • ' Note. 

In English law larceny has been defined to be u the wrongful or fraudulent taking and ‘carrying 
a'why, by one person, of the mere personal goods of another, from any place, with a felonidus intent to con¬ 
vert them to fiis (the taker’s) own use, and make them his own property, without the consent of the 
owner.” The taking and carrying away must be felonious, that is, done animo furandi ; pi, as the cjvil 
law expresses it, lucri causa : but it is not necessary that the offender should contemplate any thing* in the 
nature of a pecuniary advantage. TheTule with regard to the lucri causd is stated by the criminal law 
commissioners in the following terms : “ -the ulterior motive by which the taker is influenced in depriving 
‘ the owner of his property altogether, whether it be to benefit himself or another, or to injure am one 
the taking, is immaterial.” The commissioners also give the following definition of a felonious tci • tJlt 
taking and carrying away are felonious, where the goods are taken against the will of the owner, ti 1 
his absence, or in a clandestine manner, or where possession is obtained either by force or surprise, oi by 
any trick, device, or fraudulent expedient, the owner not voluntarily parting with hi* enUrc * n tere8fc.ia t ^ e 
goods, and where the taker intends in any such case fraudulently to deprive the owner ot his uitiie inter¬ 
est in the property against his will.—Where goods are pnqc taken .with a fetymious intent, the Ollhnce 
camiot be purged by a restoration of them to the owner. Thus, the prisoner having robbed-the prosecutor 
ot’ a pjirse, returned it to him, saying, if you value the purse take it, and give me the contents, but before 
the prosecutor could do this the prisoner was apprehended; the offence Was held to be complete by the 
first taking. 1 - v 

Proof of the tahing _ what maimed taking is required.] In order to constitute the offence of larceny, there 

must be an actual taking, or severance of the thing, from the possession of the owner ; for as every larceny 
includes a trespass, if the party be not guilty of a trespass in taking the goods, he cannot be guilty of a 
felony in carrying them away.' Still though there must be a taking, in fact, from the actual or constructive 
possession of the owner, yet it need not be by the very hand of the party accused. For if he fraudulently 
pr ocure another, who i? Jiimself innocent of any felonious inteut, to take the goods for him, u will be thu 
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^da'fofhim'or if h ' mSelf; as if one P rocure an within the age of discretion, to steal the 

least removing rf tl J 7 h ° g6t p03sess: ° n of the 8 oods by legal process without title.-The 

, *“* ^ ^ ^ PlaC ° WhCre !t ™ bef0re - th -S>’ !t - not quite carried off, is 
the sht . et , frnm .? a ^ i c!xr jy ln S way to constitute larceny ; and upon this ground a guest, who had taken 

1, nded ' M , ! 5 W ! th an intcnt t0 8teaI tI,em - aud carried tbein into the hall where he was appre- 

hiui and • 4 JU . Sed gUlIty of larcer, y-—So where a person takes a horse in a close, with intent to steal 

UlZr . 13 a PP re hende d before he can get him out of the dose.-The prisoner got into a waggon, and 
O .1 parcel of goods which lay in the forepart, had removed it to near the tail of the wa^-on, when ho 

as apprehended: the twelve judges were unanimously of opinion that, as the prisoner ha-Tremoved the 

property from the spot where it was originally placed, with an intent to steal, it was a sufficient taking and 
carrying aivoy to constitute the oflence. But where the prisoner had set up a parcel containing linen 
which was lying lengthways in a waggon, on one end, for the greater convenience of taking the linen out’ 
and cut the wrapper all the way down for that purpose, but was apprehended before ho°had taken any 
thing, all the judges agreed that this was no larceny, although the intention to steal was manifest. For a 
carrying away, in order to constitute felony, must be a removal of the goods from the place wiiere they 

were, and the felon must, for the instant at least, have the entire and absolute possession of them-The 
iollowmg case, though nearly resembling the last is distinguished by the circumstance that every part of 
the property was removed. The prisoner sitting on a coach-box took hold of the upper part of a ba- 
which was in the front boot, and lifted it up from the bottom of the boot on which it rested • he handed 
the upper part of the bag to a person who stood beside the wheel, and both holding it endeavoured to pull it 
out, but were prevented by the guard: the prisoner being found guilty, the judges, on a case reserved 
were of opinion that the conviction was right, thinking that there was a complete aspovtavit of the W J 
The prisoner was indicted for robbing the prosecutrix of a diamond ear-ring : it appeared that as she was 
coming out of the opera house, the prisoner snatched at her ear-ring, and tore it from her ear, which bled 
and she was much hurt: the ear-ring fell into her hair, where it was found on her return home• on a case 
reserved, the judges were of opinion that this was a sufficient taking to constitute robbery; it bein- in the 
possession of the prisoner for a moment, separated from the owner’s person, was sufficient, thou gh he co„M 
not retain it, but probably lost it again the same instant that it was taken.—There must how > 
possession by the party charged, however temporary. The prisoner stopped the prosecutor -T’ ^ a 
carrying a feather bed on his shoulders, and told him to lay it down, or he would shoot him • th- ^ WaS 
laid the bed down, but before the prisoner could take it up he was apprehended: the judges wer Pr ° SeCUt ° r 
that the offence was not completed.—There must be a severance of the goods from tlm^r W6re of opmiotl 
owner. The prisoner took a purse out of the pocket of the owner, but the purse bein~ tied'toTb' ^ h^r 
keys and the keys remaining in his pocket, and the party being apprehended while they remained! hi 

pocket, it was held no larceny, on the ground that the owner still remained in possession of his purse and 

:° t r r T S °, W ! lere •"* in a 8h ° P were tieJ t0 a Stri "S’ ™ fastened to o„; 

' n V C0Unter ’ and the pri80Mr took U P goods and carried them towards the door as far 

H«onUy3eTony ^ ^ '*>***' %re * rul « d that there "as »<> severance, and oonse- 

>n " U ‘1 iU tke lakin S—goods obtained by false process o/lawj Where the posses- 

*111 nnuuigu t „ i ! l UUe 1 'j* la 1 l,J ow “ er meana of the fraudulent abuse of legal process, the offence 
hit' ,.i,ter» ,U8 ' t 3 la ' d do . wn by Lord Iitt,e > tllllt A has u design to steal the horse of B 
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own flock, or shears them, that is not felony ; but if he knows the sheep to be another’s, and marks them 
with his own mark, that would be evidence of a felony. So, if he appear desirous of concealing the property, 
or of preventing the inspection of it by the owner, or by any other who might make the discovei v or, if 
being naked, ho deny the having them, although the knowledge bo proved; those likewise are circum¬ 
stances tending to show the felonious intent. 

Proof of the felonious intent in the taking — gooih taken by trespass .] Although the party may wrong¬ 
fully take the goods, yet, unless he intended to assume the property in them, and to convert them to his 
own use, it will amount to a trespass only, and not to a felony. Thus if A leaves his harrow in the field, 
and B having land in the same field uses the harrow, and having done so returns it to its place, or informs 
the owner, this is only a trespass.—In the. same manner if A takes away the goods of B, openly before him 
or other persons, this carries with it evidence only of a trespass. —So of a servant riding his master’s horse 
upon his own business. — The two prisoners were charged with stealing two horses: it appeared that tbev 
went in the night to an inn kept by the prbsecutor, and took a horse and mare from his stable, and rode 
about thirty-three miles to a place, where they left them in the care of' the ostler, stating that they should 
return : they were apprehended the same day, about fourteen miles from the place *. the jury found the 
s prisoners guilty, but added that they were of opinion they merely meant to.ri.de the horses to this place, 
and to leave them there; but that they had no intention either of returning them, or making any further use 
of them : the judges, upon this finding, held it to be a trespass only and n6 larceny : they said there was 
no intent in the prisoners to change the property, or to make it their own, but only to use it for a special 
purpose, that is, to save their labour in travelling : the judges agreed that it was’a question for the jurv, 
and that if they had found the prisoners guilty generally upon this evidence the verdict could not have 
been questioned.—So where, upon an indictment for stealing a horse, two saddles, fee., it appeared that 
the prisoner got into the prosecutor’s stables and took' away the horse and the other articles altogether ; 
but that when he had got to some distance he turned the horse loose, and proceeded on foot, and attempted 
1o sell the saddles; Garrow B. left it to the jury to whether the prisoner had any intention of 
stealing the horse; for that if he intended to steal the other Articles, and only used the horse as a mode of 
carrying off the other plunder more conveniently, and, as it were, borrowed the horse for the purpose, he 
would not in point of law be guilty of larceny.—The prosecutor met the prisoner, whom he knew to be 
a poacher, and seized him; the prisoner getting free, wrested a gun from the hands of the prosecutor, 
and ran away with it; it was proved that the next day the prisoner said he would sell the gun, and It 
was never found ; \ aughan B. told the jury, upon the trial of the prisoner for stealing the gun, that ho 
might imagine that the prosecutor would use the gun so as to endanger his life, and if so, his taking it 
under that impression would not be felony ; but if he tqpk it, intending at the time t.» Jispose of it, it 
would'be felony. 

Proof of the felonious intent in the taking—goods taken under a fair claim of right*] If there be any 
fair claim of property or right in the prisoner, or if it be brought into doubt at all, the court will direct 
an acquittal. Thus where the owner of land takes a horsy damage feasant, or ti lord seizes it as an estray* 
though perhaps without title, yet these circumstances explain the intent, and show tbaf it„was not feloni¬ 
ous ; but these facts may be rebutted, as by showing that the horse was marked in order, to disguise him._ 

After a seizure of uncustomed goods, several persons broke, at night, into the house where they were 
deposited, with intent to retake them for the benefit o! the former owner ; und it was held that this dosi r n 
rebutted the presumption of a felonious intent. 

Proof of the felonious intent in the facing—goods pranntd by finding.'] T 1 ig luw respecting the con¬ 
verting of goods found, to the finder’s own use, depends upon the question of felonious intention “ If,” 
says Lord Hale, « A finds the purse of B in the highway, and t ikes und carries it *%vay, and the case has 
all- the circumstance* that prove it to be done animo furnnJi , aa denying or secreting it, yet it is not 
<010117.”—But, lie adds, where a man’s goods are in such a place, where ordinarily they are or may be 
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lawfully placed, and a person takes them animo farnndi , it is felony, and the pretence of finding must not 
excuse. I he distinction, therefore appears to be that where the goods are found in such a situation that 
.ha o\\ ner may be presumed to have abandoned the property in them, the converting of them will not be 
larceny, but if, fiom circumstances, the finder must infer that there has been no sucb abandonment, it 
will be feloriy to convert them without making due inquiry as to the owner. Thus it is said by Lord 
Ilale, that if a man hides a purse of money in his corn-mow, and his servant, finding it, takes part of it — 
if, by circumstances, it appear that he knew his master laiditthere.it is felony ; but, then the circum¬ 
stances must be pregnant, otherwise it may be reasonably interpreted to be a bare finding, being an 
unusual place for such a deposition.— In the following cases, although, in strictness, the goods were ac¬ 
quired by finding, yet the converting of them was held to be larceny. A gentleman left a trunk in a 
hackney coach, and the coachman taking it converted it to his own use, this was held to be larceny ; for 
the coachman must have known where he took the gentleman up, and where he set him down, and omdit 
to have restored his trunk to him.—In a similar ca3e, where a box bad been left in a coach, and was found 
at the house ot a Jew, where the coachman had uncorded it, and taken out several articles, some of which 
were missing ; thecoachmau being indicted for larceny, the judge directed the jury that, if they thought that 
the prisoner had detained the box merely in the hope that a reward would be offered for it, and that he 
meant then to return it to the owner, they ought to acquit him; hut if they thought that he had uncorded 
the box not merely from cariosity, but with an intention to embezzle any part of its contents, and that be 
had actually taken any of the goods mentioned in the indictment, it would be matter of legal considera¬ 
tion. whether a person so guilty should not be reached as a felon ; the jury having found the prisoner 
guilty, upon a case reserved, the verdict was approved of by the judges—the prosecutor, having had his 
hat knocked off in a quarrel with a third person, the prisoner picked it up, and carried it home: being 
indicted for larceny, Park J. said, “If a person picks up a thing and knows that he can immediately find 
the owner, but, instead of restoring it to the owner, converts it to his own use, this'is felony .”_A pocket- 
L'lol:, continuing bank-notes was found by the prisoner in the highway, and converted by him to his own 
use; upon wlm-li Lawrence .T. observed, that if the party finding property in such manner knows the 
owner of u, or it there be any mark upon it, by which the owner oan tie ascertained, and the party, instead 
of restoring n, . ,,averts to his own use, such converting will constitute a felonious takiL— And . 
similar case, Gibbs C. J. stated to the jury that it was the duty of every man, who found the° nron V 
another, to use nil diligence to find the owner, and not to conceal the property (which was actually 
mg ,f). and appropr.a.e at to h,s own use—Where the prisoner having received a bureau for the 
of repairing it appropriated 900 guineas, which he found in a secret part of it, it was considered fiLv- 
Kvidence to show that die finder endeavoured to discover the true owner, and kept the goods till it J ght 
i.' reasonably supposed that he could not be found ; or that he made known his acquisition so * 

7 S U mU “ C f r<iSI>0n9,ble f ° r the value - !u oaso he should be culled upon by the owner, are circum- 
s mites tcre ut the presumption of a felonious taking aud conversion-The criminal law commissioners 

Z ; „ ' 7 *,T t0fc,ng W* * *"<«'« "U1 be felonious or not, according as his con- 

' dUCOVer UMS ««■ » moling the property, Or in other 

t * kin «’ bC ,md 0r LaJnota J “iguto deprive the owner altogether of 
in ' li0tcd “dialing bank-notes, the property of her master, in his 
bcl..,,,.,, I, ', || ; t 7 " lW defence «>■» she found them In the passage, an.l not knowing to whom they 
mu or, w] u ,ii >or . d they were advertised; Park J. held that she ought to have inquired of her 

h'-'i •. she wa* ' ' 3 ° r U01 ’ anCl tkat n0t k av nq£ done so, but having token them away fi 0 m th 

¥ 11 v larceny. c 

Proof of thr JVl tniio 

wife take good* of Men by wife—or by wife and a rf/ing'cr.] If ft . 

ii‘ law but one feraun, a u d \\^ * 3 the j° int or 9ole owner, the taking i* not larceny, because they are 

member of a friendly soetotv '[*** ,M Q ' k ’" d of int0PMt in tho goods.—Therefore, where the wi 
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under lock of the stewards of the society, it was held by the judges not to be larceny.—Whether, where a 
stranger and the wife jointly steal the husband’s property, it is larceny in the stranger, has been the 
subject of contradictory decisions. Where it appeared that the prosecutor’s wife had assisted in carrying 
off the goods, and had continued to cohabit with the prisoner : on objection, the court ruled, that no per¬ 
son could be convicted of a felony in stealing goods when they came into his possession by the delivery of 
the prosecutor’s wife. But in a subsequent case, referred to the opinion of the judges, it was held that 
where the wife and a stranger steal the goods of the husband, the stranger is guilty ot larceny. 


Proof of the taking— with reference to the possession of the goods] It h as I> een already stated, that 
in order to constitute larceny, there must be such a taking of the goods, as would, without the felonious 
intent, amount to a trespass. Therefore, if the party obtain possession of the goods lawfully, as upon a 
trust, for or on account of the owner, by which he acquires a kind of special property in them, he canno c 
afterwards be guilty of felony in converting them to his own use, unless by some new and distinct act of 
taking, as by severing part of the goods from the rest with intent to convert them to his own use, he thereby 
determine the privity of the bailment and the special property conferred upon him, in which case he is as 
much guilty of a trespass against the virtual possession of the owner, by such second taking, as ii the act 
had been done by a mere stranger. 


Proof of the taking — with reference to the possession — original taking not felonious .] In cases, there¬ 
fore, where the original taking of the goods is not animo furandi , a subsequent conversion of them to the 
party’s own use will not constitute larceny. Upon an indictment for stealing, it appeared that the prose¬ 
cutor’s shop (containing the articles mentioned in the indictment) being on fire, his neighbours assisted 
him in removing his goods for their security; the prisoner probably had removed all the articles which she 
was charged with stealing, when the prosecutor’s other neighbours were thus employed; she removed some 
of the articles in the presence of the prosecutor, and under his observation, though not by his desire ; 
upon the prosecutor applying to her next morning, she denied that she had any of the things belonging 
to him, but they were found concealed in her house; the jury found her guilty, but said, that in their 
opinion when she first look the goods from the shop, she had no evil intention* but that such evil intention 
came upon her afterwards; and upon reference to the judges, they all held the conviction wrong, for it 
the original taking were not with intent to steal, the subsequent conversion was no felony, but a breach ot' 

trust< _ So, where a letter containing a bill of exchange was by mistake delivered to another personal the 

same name as the person to whom it was addressed, and the person to whom it was so delivered convert. < 
the bill of exchange to his own use, being convicted of larceny for this act, a case was reserved i or the. 
opinion of the judges, who held the conviction wrong, oil the ground that it did not appear that the 
prisoner had any animus furandi , when he first received the letter ; and a pardon wa<s recommends. J. 

Proof of the taking — with reference to the possession — original taking not felonious bailees.] Ihe 
cases which most usually oceur, illustrative of this doctrine, are those where goods ha\e been delivered , 
into the hands of a bailee fora special purpose, who thereby acquires aright to the possession, and who, if 
he converts them, while in his possession as bailee, to his own U 3 e, eveu anitnofuranhy as he is not guilty of a 
trespass, is not guilty of larceny by that net. Thus, if goods are delivered to a carrier to be conveyed, and 
he steals them on the journey, it is no 1- louy.—So where a nmii delivered hi watch to the prisoner to he 
repaired, who, instead of repairing it, f M it, this was ruled by Vaughan B. to be no felony. So, where tho 
prosecutor had delivered a horse to the prisoner to be agisted at Is. Cut. per weely, and the latter after 
keeping the animal for one week, for which he received payment, sold it in the course of t.he second week ; 
the prisoner having been convicted of larceny, the judges held the conviction wrong—Upon the principle* 
that it is not felony in a bailee to convert to his own use the goods bailed to him, a nice distinction ha* 
been graf ted, which seems, says Mr. East, to stund more upon positive law, which a*nnot now bo question¬ 
ed* than upon 3ound reasoning. The distinction is thus stated by Lord Hale: if a man delivers is t.» a 
carrier to carry tc D fever, and he carries them away, it is uo felony ; but if the came.- have a bale ot 
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trunk with goods in it delivered to him, and he breaks the bale or trunk, and carries away the goods 
ammo furandi , or if he carries the whole pack to the place appointed, and then carries it away ammo 
furanrtiy it is a felonious taking ; but that must be intended where he carries them to the place, and 
delivers or lays them down, for then his possession by the first delivery is determined, and the taking 
afterwards is a new taking. This distinction has been recognized and acted upon in numerous cases, not 
onh of carriers and other bailees, where the bailment has been determined by breaking bulk &c., but 
likewise in the case of other persons, having a special property, where the contract conferring the special 
property has been terminated by the tortious act of the party. A farmer sent forty bags of wheat to the 
prisoner, who was a warehouseman, for safe custody; the prisoner took eight of the bags, and shooting 
the wheat out on the floor, mixed it with four bags of inferior wheat, and sold the whole twelve for his 
own benefit ; he replaced the wheat thus taken from the prosecutor with inferior wheat of his own ; it did 
not appear that there was any severing of part of the wheat in any one bag, from the residue of the wheat 
in the same bag; the prisoner being convicted of larceny, the judges were unanimously of opinion that the 
conviction was right, that the taking of the whole of the wheat out of any one bag, was no less a larceny 
than if the prisoner had severed a part from the residue of the wheat in the same bag, and had taken only 
that part, leaving the remainder of the wheat in the same bag. In order, therefore, to establish a larceny 
of goods which have been bailed, some act determining the bailment must be proved. — Where A asked the 
prisoner, who was not her servant, but only a casual acquaintance, to put a letter in the post, telling 
her it contained money, and the prisoner broke the seal and abstracted the money before she put it in the 
post; the judges held that she was guilty of larceny.—Although a contrary opinion appears to have been 
formerly entertained, yet it is now settled, that when the owner parts with the possession of goods for a 
special purpose, and the bailee, when that purpose is executed, neglects to return, and afterwards disposes 
oi them, if such bailee had not a felonious intention when he originally took the goods, the subsequent 
withholding and disposing of them will not constitute a new felonious taking, nor make him guilty of 
felony. 

Proof of the taking with reference to the possession of the goods — cases of servants .] Where a person 
has the bare charge or custody of goods, \he legal possession of such goods remains in the owner, and 
larceny may be committed by the person having such a bare possession or custody. lie that has the 
care of another's goods, says Lord Hale, has not the possession of them, and therefore may, by hie 
felonious embezzling of them, be guilty of felony : as the butler who has the charge of his master’s plate, 
the shepherd who has the charge of his master’s sheep; and so it is of an apprentice that feloniously embezzles 
his master s goods.—So where a carter goes away with his master s cart.—The prisoner was a drover and 
ha«l been employed by the prosecutor as such, off and on, for nearly five years ; being employed by him to 
drive a number of sheep to a fair, he sold several of them, and applied the money to his own purposes ; 
Icing indicted for larceny he was found guilty ; but the jury also found that he did not intend to ateal the 
sheep at the time he took them into his possession; on a case reserved, all the judges who met were of 
opinion, that as the owner patted with the custody only, and not with the possession, the prisoner a posses- 
* um wa8 lhe owne r’a, and that the conviction was right.—So, where the prosecutor delivered to his servant 
hb lm mone ^ k° carr 7 a person, who was to give him a bill for it, and the servant appropriated it to 
t , * U ,1=c ' ^ 10 j u( % es were of opinion that this was not a mere breach of trust, but a felony. And where 
who erndd 1 , ‘ 1 tll ° I>r08eCTlt0r WeDt to ^ cr master ’ a wife, and told her she was acquainted with a person 
purpose, ^ Gn * u ^ neas worL b of silver, and the prosecutor’s wife gave her ten guineas for that 

larceny, wh-'n* u' rm s ^ e wus ^ oun<1 g ui ^y of the larceny.—In order to render the offence 

posses I ion of the •* ^ 4 SCrvant ’ ifc appear that the goods were at the time in the 

- • ■- - ~ 1 ■ e**. It is not, bowovor, necessary that they should bo in his actual possession : it i 3 


sufficient if ho has a constracti 
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or constructive, be in the prosecutor, no larceny can be committed upon them with regard to him. This 
distinction is very material, as drawing the line between larceny and embezzlement.—If the goods are not 
in the actual or constructive possession of the master at the time they are taken, the offence of the servant 
in taking them will be embezzlement, and not larceny. Therefore, where goods in the possession of a 
third person, and not yet delivered over to the master, are delivered to the servant, who appropriates them 
to his own use, this is not a larceny, for the time of the larceny must be referred to the period ol the 
receipt of the goods by the servant, at which time there was no possession in the master, without which 
there could be no trespass, and no larceny. If, says Mr. East, the master had no otherwise the possession 
of the goods than by the bare receipt of his servant, upon the delivery of another ior the master s use, and 
the servant have done no act to determine his original, lawful, and exclusive possession, as by depositing 
the goods in his master’s house, or the like— although to many purposes, and as against third persons, this 
is in law a receipt of the goods by the master, yet it has been ruled otherwise in respect of (he servant 
himself, upon a charge of larceny at common law, in converting the goods to his own use , becaus e as to 
him, there was no tortious taking in the first instance, and consequently no trespass, as there is whole a 
servant converts to his own use property iu the virtual possession of his master. 

Proof of the taking — distinction between larceny and obtaining goods , &rc. by false pretences .As 
character of the transaction depends upon the intention of the parties, that intention must determine th< 
nature of the offence. It is not however sufficient to show simply a felonious intent, an animus furano 
on the part of the offender ; the mere intent to commit felony, or rather fraudulently to appropriate the 
matter in question to the party’s own use, is not sufficient to render the taking felonious, where the owner, 
although induced by the false representations of the offender, intends to part with his property in the 
matter delivered. The law of Scotland is the same as our own on this point ^ and the principle of the 
distinction between larceny and false pretences is well expressed in the following passage from 
writer on the criminal law of that country ; “ AVhere possession is obtained by such false representations 
as induce the owner to sell or part with the property , the crime is swindling. But a variety of cases 
frequently occur, in which the possession is obtained, not on any contract or agreement adequate 
to pass the property, but oa some inferior title, adequate to give the prisoner the right of inter nr 
custody. The distinction between such cases, and those in which the property is obtained on a false pre¬ 
tence, lies here,—that in the one case, the proprietor has agreed to transfer the property, and therefore he ha- 
only been imposed upon in the transaction; in the other, he has never agreed to part with hi- property, 
and therefore the subsequent appropriation is theft.”—There is a numerous class of cases in winch good* 
have been obtained from the owner with a fraudulent intent, but whera the owner -only intended p ai 
with the possession, and not with the property in them. In these cases it has been held, that it the p i^onci 
had the* animus furandi at the time of the taking, and has converted the goods to life own use, the offence 
amounts to larceny. It has been generally in cases of this kind, that the distinction between larceny and 
obtaining goods under false pretences has been lost sight of. The false pretences are only the mode 
employed by the offender to procure the possession of the property, and render the case no less a larceny 
than if he had taken the property without the knowledge of the owner, or by force, lho real distinction 
is, whether the owner intended to pass the right of property ; if he did not, it is the subject of an indict¬ 
ment for larceny—if he did, of an indictment for obtaining money by lake pretences. But if there be only 
a negotiation for a purchase, and such purchase be not complete, the taking will amount to larceny, if there 
be a felonious intent on the part of the prisoner ; as in the following £ase, which well illustrate., the distinc¬ 
tion between the offence of larceny, and of obtaining goods under the false pretence of purchasing thorn. 

The prisoner was indicted for stealing two silver cream ewers from the prosecutor, a silversmith; he was 
formerly servant to a gentleman, who dealt with the prosecutor, and, some time after he had left him, ho 
called at the prosecutor’s shop, and said that his master (meaning the gentleman whose service he hud lefO 
wanted some silver cream ewers, and desired the prosecutor to give him one, and to put it down to hi*; 
master’s account-; the prosecutor gave him two ewers, in order that his master might seleet the one he 
liked best ,* the prisoner took both, sold them, and absconded ; at the trial, the prosecutor swore that 
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<lid not charge the master (his customer) with the cream ewers nor did he intend to charge him with 

either, until he had first ascertained which of them Jle had selected ; it, was objected for the prisoner, that 

this^amounted merely to obtaining goods under false pretences*; but Baylcy J. held, that as the prosecutor 

intended to part with the possession only, and not with the right 'of .property, the offence was larceny, but 

that if he had sent only one cream ewer, and had charged the customer with it, the offence would have 

been otherwise. * . - « / s - 

• * * * * 

Proof of the things stolen.'] The goods taken must appear .in. eyi^Ience to be •personal goods ; for none 
other can be the subject of larceny at common law.' 1 common law larceny could not be committed of 
things that savoured of or adhered to the freehold, as trees, grass* bushes, bridges, stones, the lead of a 
^ house, or the like ; the stealing such things was only tresphsVr but if these things be severed from the free- 
liold, as wood cut, stones dug out of a quarry, &c., then felony might be committed by stealing them, for 
then they are personal goods : and so strict was the rule in this respect, that a larceny could not be com¬ 
mitted even of title-deeds, or any other charter or writing concerning the realty, or even of the box in 
which they were kept. This state of the law has been remedied by various statutes, which make it felony 
to steal the ore of certain metals or stones from mines; to steal, or destroy or damage with intent to steal, 
any trees, saplings, shrubs, or underwood ; to steal, or destroy with intent to steal, any fence, railing, or 
gate ; or any cultivated root or plant; and to steal, or rip, cut, or break with intent to steal, any glass or 
wood work, or any thing made of metal, or utensil, or fixture, fixed to any building, or anything made of 
metal fixed in any land, being private property, or for. a,fence to any dwelling house &c., or in any place 
dedicated to public use or ornament:—anti so it is now. * ^ jnisdemeanor to steal any record, &c., or any 
original document belonging to a court 'of record, or ^relatiii" \to any cause or matter, civil or criminal, 
begun, depending, or terminated, ih any court of record of equity-•-or to steal, or fraudulently destroy, or 
conceal, any testamentary instrument rotating to any real or personal estate; or to steal any paper or parch¬ 
ment being evidence of the title to any real estate. , Bonds, 'bills, &xi, 'being mere choses in action , are not 
the subject of larceny at common law, for they are of no ’intrinsic v$l£e % ; but nyw % by different statutes it 
has been constituted felony to steal any valuable security, as for'a^orTey or thej>ayment of money, or enti¬ 
tling or evidencing the title of any person or body corporate to any -share or iliefest in any public stock 
or in any fund, or savings-bank &c: and it is felony if any person employed under the post-office steals 
or for any purpose whatever embezzles; secretes, or destroys a post letter : so n to> steal any chattel, money, 
or valuable security out of a post letter, is feloqy; and if any person in the public service, entrusted by 
virtue of his office with tile receipt, custody, management, or' control of any valuable security, embezzles, 
or fraudulently misapplies the same* or aiiy part thereof, it is felony. Larcdhy/t common law cannot be 
committed of things jyhicli ‘are not the subj'ect of property, as'of a dead corpse/but i{ is'a high.misdemea¬ 
nor to disinter a dead for the purpose of dissection, or to sell and dispose of itYor^g^in and profit. So, 
of things in which no person has any determinate property, as treasure trove,-, waife, &c.> till seized, it has 
been said that larceny cannot be committed ; but it would seem that the true owner, though unknown, has 
still a property in them, before seizure by the lord,, unless there be circumstances to show an intended de¬ 
reliction of the property : the same has been said of wreck ; but - now by statute it is felony, to plunder 
y 31 un y P art a ship or vessel in distress, wrecked, stranded, or cast on shore, or any goods, mer- 
‘ 0r articles of any kind, belonging to such ship or vessel ; but if articles of small value, stranded 

uni h T a ' U>re ’ be 8Lo * en without circumstances of cruelty, outrage, or violence, the offender may be 
which ti *° r / nu P' e larceny. Again, no larceny at common law can bo committed of such animals ia 
urh * 4 H t cr ^ U<> * ,l0 ^ crt y cither absolute or qualified ; as of beasts that are fArce natures, and unreclaimed; 
jiiut if the r lh ^ ,U a fore3fc; m an °pcn river or pond; or wild fowls, at their natural liberty. 

. , o red u \ ultjl | ° r confined, and may serve for food, it is otherwise: bo all valuable domestic 

. ... ’ . C8 > ft nd all animal* domitce natural which serve for food, as swine, sheep, poultry, and the 

\ ‘ / j? r UU / aay of tbcn b eggs, milk from the cow while at pasture, wool pulled from the 

sn^tp s .a. e >mcu . y, and the flesh gueR aa arc y ar(B nutura ; may be the Subject of larceny ; but as 
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to other animals which do not serve for food, such as dogs, ferrets, though tame and saleable, and other 
creatures kept for whim and pleasure, stealing these does not amount to larceny, at common law. But 
the statutes have made it felony, or otherwise punishable to steal or kill, &c. deer which are private pro¬ 
perty ; and special punishments have been enacted for taking or killing hares or conies in any warren, &c.; 
for stealing any beast or bird ordinarily kept in a state of confinement, not being the subject of larceny 
at common law ; knowingly being in possession thereof, or of the skin or plumage thereof; for killing 
wounding or taking any dove-house pigeon, under such circumstances as do not amount to larceny at 
common law ; and for stealing dogs. To take or destroy any fish in any water which shall run through or 
be in any laud adjoining or belonging to the dwelling house of any person being the owner of such wate r, 
and having a right of fishery therein, is a misdemeanor ; and to take and destroy m any other water 
being private property, or in which there shall be any private right of fishery , an to ta e an estrey 
fish by angling in the day-time, in either description of water; is punishable upon summary eviction y fine 
varying according to the nature of the oilcuce .—Hoscoe and Archbold. 



SECTION II. 


OF PLUNDERING AND CHOHAREE. 


4158. Persons convicted of plundering (loot-oo-taraj) not amounting to robbery by subject t. > 

open violence, as defined in cl. 1, sect 3, Reg. LIII. 1803 (in consequence of the absence . 

of proof of the criminal intent of committing robbery at the time of the going forth of the 
party, which is a necessary ingredient of the foregoing offence as declared in the above 
regulation) are liable to discretionary punishment. And this is the case whether the pro- _ 
perty be seized and forcibly brought away, and appropriated to their own use by the plun¬ 
derers, or whether it be merely wasted and destroyed.(a) 0. O. No. 80 of vol. 4 . L. P. 


(a) This or«ler was issued ou the following futwa delivered by the law officer of tho suddor court:— 

1st Question .—A number of persons arc sent to commit violence in a house, for such apurposo as to beat the 0" D0r » 
or carry some person away by force, or to provout a marriage, or tho liko. Robbery or plunder of any property from any 
person is not a part of tho intention with which they go to tho house; but, being there, they seise and forcibly brine awn), 
and appropriate to their own use the articles of property they find in tho house. How is plunder of this kind, comiuitttd 
not on any person, but yet committed openly, regarded by tho Mahomodan criminal law ?—Is it punishable n ft ui..l 

under what head of the Mahomcdan law, and to what punishment is it liable ? State your opinion and name the authorities. 

Answer to the 1st Question. Tho offence in question (i. e. plunder of the description mentioue i in tho qiu .-tion) is A 
crime under the head of ghusb, or usurpation, because ghusb in its literal sonso raeaos th® forcibly taking a thing from 
another, and in laio it signifies the taking of the property of another (provided it bo capable of being valued and be sacred)* 
without the consent of the owner, in such a manner as to destroy the possession of the owner. If the same is committed 
knowingly and wilfully, the act is held to be a criminal one, aud the offender becomes responsible fur a zimau, or compensa¬ 
tion ; and if it is committed erroneously, the act is nevertheless liable for compensation, becauso a compensation is the 
right of man, and it cannot be dispensed with owing to tho actor not having wilfully committed the act, but in this ca.^o tho 
ac r xeWl not be a criminal one, as it is only an erroneous offence. In tho above caso, the offenders will also bo liable to pun¬ 
ishment by tazecr , at tho discretion of tho hakim. 


* Sacred proportion are those which are regarded and respected as such ntulor tho Mahometan law. They are tho proportion of 
Mussulmans, of eimmit, vis., foreigners who hare permanently se tiled tberoaalvoe under the protection of tho Mnhoir • dan n,lcr. and 
of mutamint, rir., foreign traders, who hare temporarily (for any period under one year) settled tbamselm under the prelection 
of Uui Muliomedon ruler. 
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4159. Sacli'cases are to be entered in the criminal statements as “ riotous assault with 
forcible plundering (or destruction) of property, not amounting todacoity.” C. O. No. SO 
of vol. 4. Z, P. . . 

Ooub^, 0fie charge 4160. In cases committed to the sessions, if there, should be a doubt as to the exact 

counts. on b ° th offence, whether dacoity or riotous assault .with.plunder, the prisoners are to v be charged 
on both counts, so that, on failure of conviction of the ojie offence, it may be had of the 
other. C. 0. No. 80 of vol. 4. Z. P. 

Distinguished ^ * 

from theft by the 4161. Where the property is not taken animofurandi> a subsequent appropriation of 

mus furandi in the fte property will not warrant a conviction of theft, but the prisoner may be punished for 

wrongful taking. Reports W. P. 1855, part 2, page 749. 

• j^r^id^o^he 4162. When the prosecutor’s boat was wrecked and the villagers carried off the 

, - riso^cr*let Which P ro P er ^ an d the magistrate sentenced forty of the villagers to imprisonment and fine under 
sect 19, Reg. IX. 1807 ; and the session judge recommended that the sentence be quashed, 
and that the magistrate be directed to commit the case to the sessions as one of robbery or 
theft ; the court observed that it would seem that there was no concerted and conjoint 
plot among the plunderers to act together for one common object; that every man might 
probably have come to appropriate, and carry off, whatever he could for himself; and that 
each must, in that event, be held responsible for what he himself did, and was, consequently, 
punishable within the limits of a magistrate’s authority as for a misdemeanor, unless there 
were distinct evidence against him of carrying off property of a value, -which, in a case 
strictly of theft, would take the charge out of the magistrate’s competency. Reports Z. P. 
1852, part 2, page 793. 

4163. In order to make the offence theft', there must be a secret entry into a house by 

night; though, if the commission bo during the night, a subsequent violence, after a stealthy 
and clandestine entry, will not take away the character of theft This was ruled in a case 
in which the prisoners entered the house pf the prosecutrix at night by the door, and carried 
off all her property, compelling her by force to remain quiet during the commission of the 
act. It was held not to be theft under the Mahomedan law. Reports Z. P. 1853, part 2, 
page 143. \ \ 

4164. It being apprehended that the Wreck or burning of boats laden wjth merchan¬ 
dize is often occasioned either by the misconduct of the boatmen, or by the rapacity of the 
inhabitants along the river banks, who thus endeavour to conceal the crime of -which they 
have been guilty, magistrates are required to exercise the greatest vigilance on such occasions. 
Rnquity must always be made into the cause of such events and a report furnished by the 
duroguh to the magistrate. Whenever on the complaint of the charhandar or. officer in 

2nd Quci/ioj! u. 

and destroyed > ’ tUb l ' ke opiuion and wthgritifl* if the property be not carried nvr*y and appropriated, but wasted 

Antwet to tfie \ 0 ■ / 

destroyed and v as tod ^ m — Iu ca«$e also the offender will be ro 3 ponsiblo for compensation of the property 

whoever shall dcafr.*” t0 puui8h|n€Dt b 5’ ioster. Quotes a well-known Arabic example to tno effect that 

1 property uauat be liable for compensation.” 


■Ruling: of the 
court under the 
Mahomedan law. 


rotfardine 
^'rteke trf boats 
■'th lucrcliaDdlze. 
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charge of the boat on the part of the owners of the cargo, or from any other sufficient cause, 
there be reason to suppose that the loss or destruction of the boat is owing to the wilful 
misconduct of the boatmen or the violence of lawless depredators, a searching enquiry should 
be made into the circumstances, and the suspected persons should be arrested and dealt with 
as the law directs. Every means must also be taken for the preservation of the goods 
which are saved from the boat. For this purpose the cliarhandar should not be unnecessarily 
interfered with, but he must be supported and protected in the discharge of his duty. If there 
be not present any cliarhandar or person empowered to act for the owners, the police must 
themselves take charge of the goods. In order the better to enable the owners oi goods to 
keep a check on their agents, and to inform themselves of the real cause of the losse* they 
may sustain, they are invited, whenever they hear of the loss of a boat, to address to the 
magistrate, post-paid, a communication either in English or Ordoo in the annexed foim.(a) 
The magistrate to whom it is addressed is to cause a brief extract to be drawn up in his 
office, explaining in Oordoo the circumstances of the case, so far as they can be ascertained, 
and is to forward it for the information of the owner through the magistrate of the district 
in which he may reside. Magistrates are to use every precaution that the vigilance, which 
is exercised for repression of wrong, be not made the means of petty extortion from well- 
conducted and unoffending travellers or traders. Commissioners are to notice such cases 
in their annual reports. C. O. Govt. lf r . P. No. 1658, May 5, 1849. 

4165. Five prisoners convicted on strong , presumption of having perpetrated the 
wilful murder of a cliarhandar, in charge of property on board a boat to which they were 
attached as boatmen, and of having embezzled the said property, and sunk the boat, were 
sentenced to stripes and transportation for life; N. A. R. vol. 2, page 28. Where the 
prisoners were convicted of plundering a stranded boat, and the offence did not amount to 
robbery by open violence, they were sentenced to imprisonment for three years ; N. A . B. 
vol 2, page 315. When the crew of a stranded vessel broke open the box of a passenger 
and appropriated its contents, they were convicted of theft, and sentenced to imprisonment 
for three years; N. A. R. vol. 5, page 180. 

4166. Where a prisoner was convicted of having joined and associated with a band oi 
chohars, and of having at different times, at night, in company witdi gangs ol chohars 


(a) Form of application to magistrates. 

I have Uic honor to inform you that I have received information of the loss of goods, dispatched honco by boat as by the 
annexed memorandum.—With reference to the government notification of the 6th May, *eel obliged by such 

information regarding the cause and extent of the loss os you may be able to afford mo. 1 have, <Xc. 

To be signed by full name legibly written and uddress. 


Description 
and size of 
boat. 

Name and 
residence of 
ebarhandar. 

Name and 
residence 
of manjee. 

Description 

of 

cargo. 

Where said 
to have 
been lost. 

How sup¬ 
posed to 
have been 
lost. 

Remarks. 


1 





Hero may be entered any 
suspicious circumstances 
that may be known re¬ 
garding the lop*. 


Precedents. 

Plundering at 
tended with mur 
der ; 

unaggravated. 


Choharee. 


10 0 
















misr/fy 
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Plundering', at¬ 
tended with homi¬ 
cide ; 


^aggravated. 


armec ..itli offensive weapons, extorted by intimidation quantities of grain from several 
pei sons, the futwa declared that the offence was not specifically provided for by any stated 
^ bf ^ ^ ^ a ^ ornec ^ ai1 but that it was very similar to hatta-oot-tarik , or highway 
JY) an d liable to discretionary punishment by tazeer; and the court, taking into consi- 
^11 the circumstances of the case, and the offence not having been especially 
1 vided foi by any regulation, sentenced the prisoner, under the discretionary power 
'vested in them by cl. 3, sect. 7, Reg. LIII. 1803, to stripes and transportation for life. 

A. R vol 1, page 336. 

4167. A large body of men armed with spears, clubs, and swords, and having lighted 
torches with them, attacked the house of a person for the purpose of carrying off his wife ; 
the woman however escaped, but in the progress of the outrage her husband received a 
wound from a spear of which he died the following day; and the house was then plundered ; 
the prisoners, convicted of being accomplices in the attack and plunder, were sentenced, the 
one who gave the fatal blow to imprisonment for life, the leader and contriver of the plot to 
imprisonment for 14 years, and the rest for 7 years; K A. R. vol 4, page 49. Where 
the prisoners were convicted of being accessaries before the fact to the plunder of a boat 
laden with grain by a large body of villagers, they were sentenced to imprisonment for 
5 years; N. A . R. vol 1, page 391. 


SECTION III. 

OF THEFT AND ROBBERY. 


Definitipris. 

The absence*of 
ownership ip the 

l hl . ntt ^ slolen does 
■*' tuoThjr * um 


Appropriate by 

n 8 «***ut of his 

n,a ^* PropoAy! 


4168. A person being charged with stealing a brahmini bull, which had been dedi¬ 

cated to religion and .allowed to wander aboutwithout restraint, it was held that the fact of 
there being no;.o*ifelsl|ip .in any individual did not. ..affect'the criminality of the act, 
which must depeh’d altogether on the animus by which the'Retried was actuated Const’ 
No. 803.. ' 

4169. The clandestine removal by a servant from, his employer’s residency of property'' 
placed under his custody by bis employer, with the intent of appropriating such property 
to luraself, amourits to theft But where the servant appropriates the pLperty without 

>>mg it from the .premises of lus employer, the offence amounts to embezzlement only. 

^ So, where a servaut who had charge of his master’s property 

possession.* 11 ^ ^* 8 ^° 80 ^ °'" ^ ^ 0r . ^ IS own use,'it was held that he had stolen it, because the 

the •■are 0 f°' " !* a ^ n °^ ' 5een re hnquished by his master when .he entrusted the prisoner with 

priated ihe'ino ^ [ ‘ moner * lac * pledged the property with his master’s sanction and appro- 

j p i85^ m ° !ley t0 liB ° Wn U3e ’ W0U U have been guilty of embezzlement. Repm-ts 

, ’ P art WS*- ^7G. So, where a servant received from his master 500 rupees 

l |U! d'a .O;. and appropriated it, he was convicted of theft. Reports IV P 
)o,part 4, page 174. ' . . .- ■ 
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4170. Where the crew of a stranded vessel broke open a bos belonging to a pas¬ 
senger (who had left the vessel), removed the property, and appropriated it to them¬ 
selves, they were convicted of theft; and the conviction by the magistrate “ of the frau¬ 
dulent appropriation of the property of the prosecutor” was quashed. N. A. R. vol. 5, 
page 180. 

4171. The court admitted the distinction acknowledged by English law between theft 
and fraud when the goods have been obtained by false pretences, which depends upon the 
question whether the owner intended to pass the right of property or merely the possession. 
u The taking and carrying away are felonious, where the goods are taken against the will of 
the owner, either in his absence or in a clandestine manner, or where possession is obtained 
by force or surprise, or by any trick, device, or fraudulent expedient, the owner not volun¬ 
tarily parting with his entire interest in the goods, and where the taker intend, in any such 
case, fraudulently to deprive the owner of his entire interest in the property against his will.' 
Reports TF. P. 1856, part 1, page 645. 

4172. In all cases of theft, whether in a house, ware-house, or other place, or from 
the person of another (not coming within the provisions of the regulations in force for the 
punishment of robbery by open violence, or the provisions of cl. 1, sect 2 of this regula¬ 
tion, i. e. cases of burglary), if the theft, or the attempt to commit the same, has been 
accompanied with murder or with an attempt to commit murder; or with wounding, burn¬ 
ing, severe corporal injury, or other aggravating act of personal violence; it is the duty of 
the magistrate to commit the whole of the prisoners, who appear from the evidence adduced 
to have been concerned, either as principals or accomplices, in the offence, to take their trial 
before the sessions court. Reg: XII. 1818, sect. 3, cl. 2. 

4173. In cases of theft where the amount or value stolen exceeds the sum of 
three hundred rupees, the amount is to be deemed a circumstance taking the case out 
of the magistrate’s jurisdiction as to passing sentence on the accused, and is to make 
it necessary for him to commit the accused for trial to the sessions court. Reg* 1^ • 1^-0, 
sect 4. 

4174. Where the offence is accompanied with only trifling injury to the person, 
commitment is not requisite. Reports L. P. 1853, part 2, page 241. 


Appropriation by 
crew of a stranded 
vessel of property 
of a passenger. 


Distinction be¬ 
tween theft and 
fraud depends on 
the intent of the 
owner to pass the 
right of property 
in the goods or 
merely possession. 


Commit¬ 

ment* 

Cases which wusf 
be. committed; 
if attended with 
murder or severe 
personal injury ; 


or if the amount 
or value of proper¬ 
ty stolon exceeds 
300 rupees. 


Trifling injury 
does not necessi¬ 
tate commitment. 


4175. The magistrate is also to exercise his discretion in committing for trial before Cases which mat 
the sessions court any persons charged with theft, although not attended with the aggra- ^ commuted, 
vating circumstances above-mentioned, who from their notoriously bad character, or from 

their having been before convicted of a heinous offence, or from any other peculiar circum¬ 
stances of the case, appear to him deserving of a severer punishment than the magistrate 
is authorized to inflict under the following clauses of this section. Reg. XII. 1818, sect 3, 
cl. 2. 

4176. A previous conviction of petty theft, not exceeding 10 rupees, when unattended tion of theft of 10 
with any aggravating circumstance, is not to be deemed a previous conviction of a heinous 

crime, such as precludes the magistrate’s judicial cognizance of a charge of burglary or hohlouscriino 0 / * 
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theft, or of buying or receiving stolen property, and requires that the prisoner be committed 
foi dial before the'sessions court. («) Keg. -VI. 1824^ sect. 5 . 

Magistrate may a A • • ' • . 

■commit under any ' -A magistrate‘is not bound to dispose of a case of theft, although within his 

stances ; but the competency, but may commit the offenders to take their trial before the sessions court under 

<fa P uces must U1 be ^ ie a ^ ove provisions, should any peculiar circumstances, in the case induce him to consider 

roobakaree of coin- this course of proceeding preferable ; but in such case it is incumbent on him to state, in his 

s roobakaree of commitment, the express circumstance or circumstances of aggravation, which 

have led him to commit the case, instead of disposing of it himself. The session judge is to 

furnish the same information in his abstract statement! of sentences passed without reference. 

Const. No. 391, para; 5. C. O. No. 239 of vol. L. \ t o'* 

procec^if*uo 8 |>e? 4178. In such case^wherenospecialgr.oundsare^tissignedmtheroobakareeofcom- 

rwlrded ^if ho 1T1 * tment > or are shown on the proceedings to justify the commitment, tbe session judge is 
• considers the com- not competent to return the proceedings without trial, and to instruct the magistrate to 

Hutment improper. ° . ° 

dispose of the case; but he should call upon the magistrate to suppty the omission, and in 

the event of insufficient ground for commitment being shown, he should, nevertheless, 
proceed to decide the case, contenting himself with recording, in his final proceeding or 
otherwise, a caution to the magistrate against making unnecessary commitments in future ; 
’ and not exceeding (if the prisoner be convicted) that measure of punishment which it would 

* See para. 1050. have been competent to the magistrate to award, had he himself disposed of the case.* 
Const. No. 391* para. 6. 

!xaml>!eVof'iua- 417.9. * On a second conviction of simple theft of property not exceeding 300 rupees,— 
or^*piis the’amount or value of property stolen in the first case being above 10 rupees, but not 
sentence. exceeding .300 rupees,—a magistrate is competent to pass sentence of punishment, provided 

V that *tfre .amount of the latter theft does not exceed the sum of 300 rupees. Const. 

No. 419. * 

s v - 4180’. A magistrate is competent to sentence a prisoner convicted of cattle stealing, 
who has been previously convicted of the same offence; Const. No. 1273. 

*. \ 4181. In a case of theft by servant of his master’s property, the amount or value of 

v which is above 50, but does not exceed 300 rupees, and which is unattended with personal 
violence or other circumstance of aggravation, such as to bring the case within cl. 2, sect, 
•3, Keg. XII. 1818 [i. e. cases which must be committed], tbe magistrate is competent to 
7 jpumsh the offender on his own authority to the extent specified in cl. 4 of the section quoted. 

Const. No. 391, para. 4. 

the mncriMrate -...^ * iy -* With exception to the cases above-mentioned, the magistrates are to near and 

deternmie, without reference to the sessions court, all other cases of theft, and after having 
v * ' Cuna *idered evidence which is adduced on the part of the prosecution and of the 

' piLouei, aie to pa«a sentence of acquittal ox conviction. Reg. XII. 1818, sect. 3, cl. 3. 


>iot commit. 




\ ' 
% 


V 

A v Y\ 
•* \ ■ 


. 1 ^ * rv “ u 4UIUjl t:oltv in the wording of this provision inn*rouch 8» agreeably to tho provisions of Keg. XII. 

* 1 1,0 , f ‘A heinous crime of whatever nature doc.'not preclude the magistrate's judicial cognizance of 

a charge of simple tf»ft not exceeding 300 ntpcct. Const. No. 41». 3. 
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4183. The declaration of the prosecutor on oath as to the value of property taken . R . uIe for deter- 

r # . r 1 \ mining: thp value 

must be considered sufficient to determine in the first instance the tribunal by which the of the property 

J stolen. 

case should be tried ; provided of course that there is no reason to impugn the truth of it, on 
which point the magistrate is competent to make such enquiries as he thinks proper and 
to proceed accordingly. Const. No. 1030. 

4184. But in a case where the alleged value of the stolen property is the only reason So, where the 
for the commitment of the prisoner, the magistrate is to put on record such proof as may t^Tthe°oniy°S” 
show reasonable probability that the loss sustained by the prosecutor really amounts to ^entf^ comnut " 
the sum specified and charged in the indictment. C. O. No. 8, September 12, 1S54. 

4185. In cases of theft cognizable by the magistrate under the foregoing rules, if the Magistrate’s 
amount or value of the property stolen exceeds 50 rupees ; or if the persons committing powers, 
the theft have been before convicted of theft, burglary, robbery, or other heinous oftence > awarded^ m°ag-i^ 
or if the prisoner has committed the offence while employed in the office of watchman,(a) stole ^ exfcTJs'on 
guard, or police officer, as described in sect. 4, Reg. III. 1805 [see para. 4146]; or is a pr ^ 0 s u ’ s m 
servant of the person from whom the property has been stolen ; or a servant employed in £ffenteis h a watch- 
the house in which the theft has been committed ; as well as in all cases of cattle stealing; “f.° 0 r r 

the magistrate is empowered, on proof of the guilt of the prisoner, ta sentence him to 
imprisonment with hard labor for such period as appears proper, not exceeding 2 years, m 
and to corporal punishment [commutable by cl. 2, sect. 2, Reg. II. 1834 to one year’s of cattle stealing, 
additional imprisonment]. Reg. XII. 1818, sect. 3,d. 4. 

4186. The term “ cattle,” as used above, must be held to include not only bullocks Moaning of term 

** cattle.” 

and buffaloes, but also horses, cows, sheep, goats, and donkeys. Const. No. 994. 

4187. The rule in sect. 5, Reg. VI. 1824,* which declares a petty theft not exceeding p^^ou^r^icYi^n 

10 rupees not to be a heinous 6ffeuce, applies only to the question of commitment : and ° x " 

cannot be held to supersede that contained in the above provision, which authorizes a 
magistrate to pass sentence of two years’ imprisonment and stripes on conviction of theft, 
where the offender lias been before convicted of the same, whatever may be the amount 
taken in either^) case. ' Const. No. 488. 

4188. A magistrate was informed that lie 'was competent to inflict the full punish- 
'ment of two years’ imprisonment on a woman convicted of theft, on the ground oi her 
having been twice before convicted, and appearing to bo an incorrigible thief. Const. 

No. 468. 


rupees. 
* v. para . 4175, 


Case of incorri¬ 
gible thief. 


4189. When a prisoner was not a watchman at the time of committing the offence, 
the circumstance of his having been one formerly, or his being so denominated, is not to 
be regarded as a circumstance of aggravation under the qbove provisions. The magis¬ 
trates are to state distinctly, in the column of remarks of the statements which they fur¬ 
nish of prisoners punished by them under Reg. XII. 1818, whether a prisoner whose pro- 

fa) This applies to private watchmen, entertained by individuals, as well as to those in the public service: see para. 

4240. 

(6) This is not strictly correct; for if the amount stolen in the case under trial exceeds 300 rupees, tho magistrate i‘ ; 
not competent to pass sentence^ under sect. 4, Keg. IV. 18*20. See para, 4I< 2. 


It is no aggra. 
vation that tho 
prisoner has been 
formerly employed 
as a watchman : 
the magistrate is 
to state whether ho 
was so employed 
at the time of com* 
milting the Offence. 


10 £ 
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fession is that of gorait, dhanuk, or any other description of watchman, was, at the time 
of committing the offence of which lie is convicted, actually employed in the capacity ot 
guard or watchman, as described in sect. 4, Reg. III. 1805, or otherwise. C. O. No. 2d7 
ofvol. 1. 

4190. In other cases of theft, not included in the foregoing provisions, the magistrate 
by imprisonment either to refer the case for decision to his assistant, under the powers vested in the 
assistant to the magistrate by the regulations in force, or is to proceed to investigate them 
\ himself, and to' pass sentence on the prisoners under the powers vested in him by sect. 19, 

Rem IX. 1807 jy. e. imprisonment not exceeding 6 months and corporal punishment]. 

' Reg. XII. 1818, sect. 3, cl. 5. 

and for od. yeor in 4191. A sentence of one year’s imprisonment in lieu of corporal punishment, passed 

by a magistrate^ on a conviction of theft not exceeding 50 rupees in addition to impri¬ 
sonment for 6 months, .h» mot illegal under the wording of cl. 2, sect. 2, Reg. II. 1834. 
Const. No. 1183. ' \\ ' * 

imatrirravated 4192. A magistrate is \hot competent, in cases of theft, to pass sentence of imprison- 
?n,p',r e br t ‘more ment exceeding G niohths .[and stripes], unless the theft has been attended by one or 
irK>re of the six aggravating circumstances enumerated in cl. 4, sect. 3, Reg. XII. 1818. 
Const. No.\358. t 

if -baft do , not 4193. It is competent to a magistrate, on conviction in cases of thbft of property not 
( d 60 rujxv^ exceeding in value the sum of fifty rupees, to sentence the prisoner convicted to corporal 
awarded to an adult punishment not exceeding 30 stripes of a ratan.(a) Act III. 1844,*sect. 1. 
if the offender is 4194. It is competent to a magistrate, and he is hereby required, on conviction in 

cases of theft of property not exceeding in value the sum of fifty rupees, if the person con- 
in by stripes not . f i aDDea rs to him by inspection or other evidence to be of such lender years as to require 

exceeding 10. j J A ' r V > . , 

punishment rather in the way of school disci[)hile than of ordinary criminal justice, to sen¬ 
tence such person to corporal punishment ‘ withv a light ratan not exceeding ID stripes. 
Act III. 1844, sect. 2. , , ^ v\ ‘ \V'V > 

v odor those pro- 4195. By section 1 of these pro visions j magistrates are declared competent, in certain 

t»*n<ter i- adali cases, to inflict corporal punishmertt on adult bffeHders; and are at liberty, therefore, 

w whenever they may deem .such a course'- preferable, to sentence such offenders when 

convicted of theft of property not exceeding 50 ‘rupees in value to the other penalties pre- 
Mripni. gf-ribed by pre-existing laws for that offence. Section 2, on the other hand, leaves no 

discretion whatever to the magistrate as regards juvenile offenders, imperatively enacting 
that lie shall punish such,’in cases of the nature under notice, rather in the way of school 
discipline il 1U n ordinary criminal justice, by sentencing them to undergo corporal punish¬ 
ment with a light ratan. €. .0. No. 174 of vol. 3, para. 2. 

« P Wtot?S.2£ A - 'inostton has arisen regarding the course to . be phr^cd towards persons 

of it priiooer con. convicted a second'time of theft of jpjbperty not exceeding 50 topee's in value, whether 

' v \'; ; v - -.a \ 

la) fit in rcciMcrc^ifcc Vif the k giAatorc to corporal ptmishmert is tu,b nuirtjy-temporary, li until adequate 

Improvements iu cau Ik* \ 
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Attempts to com¬ 
mit petty thefts am 
not punishable by 
stripes. 


corporal punishment should be repeated, or other regulations providing for such contin- offence nor\xceed- 
gencies enforced. Referring to the above construction of Act IIL 1844, which leaves the J^p^ou^blon 
infliction of corporal punishment, or the imposition of other penalty on adult offenders, in pushed by stripes, 
cases falling under its provisions, discretionary with the magistrate on primary conviction, 

—the courts of nizamut adawlut have ruled, that, as regards those offenders, a similar dis¬ 
cretionary power is vested in the magistrate relatively to secondary convictions; and further, 
in maintenance of the broad distinction between the cases of adult and juvenile offenders, 
they have determined that if a juvenile offender who has been once sentenced to corporal 
punishment be still, on the occasion of his re-apprehension and second conviction of theft of 
property not exceeding 50 rupees in value, of such tender years as to require, in the opinion 
of the magistrate, that he should be punished rather in the way of school discipline than 

ordinary criminal justice, it is incumbent on the magistrate to pass sentence of corporal 

punishment. C. O. No. 174 of vol. 3, para. 3. 

4197. Attempts to commit theft do not fall under the provisions of Act III. 1844. 

C. O. No. 3 of vol. 4. 

4198. No female is to be subject to corporal punishment; and in cases of infliction of 
corporal punishment, no other punishment is to be superadded ; and the punishment is to be punishment, 
inflicted on all occasions in the presence of the magistrate. Act III. 1844, sect. 3. 

4199. Under the provisions of Act III. 1844, magistrates, joint magistrates, and a j^j s 0 ‘j^. ^ 

persons lawfully exercising the powers of a magistrate, are alone competent to award exorcism- 

corporal punishment; and the corporal punishment must be inflicted in the presence of such mn-ur ue. 
officers only. C. O. No. 174 of vol. 3, paras. 1 and 4. 

4200. Whenever a prisoner is charged before a magistrate or joint magistrate with where the pn- 
two or more distinct offences, for neither of which he has been previously brought to trial; with or more 

distinct offonees 

but for each of which he would be subjected, on conviction, to the penalties prescribed by ikxJ> aggravated, 

J 1 • magistral how to 

cl. 4, sect 3, Reg. NIL 1818 [i. e, in cases of theft attended with one of the aggravating proceed; 

circumstances which do not take the case out of the magistrate’s competence]; the magis¬ 
trate is to refrain from passing any sentence, until he has completed his proceedings in 
both cases. Reg. VI. 1824, sect. 2, cl. 1. 

4201. Should the prisoner be convicted of two or more of the offences charged, the and whafc Amount 

magistrate is authorized to reduce the punishment so as not to exceed in the aggregate may award u t 

imprisonment for the term of two years and stripes [or one year’s additional imprisonment], 
provided he is of opinion, on consideration of the several acts of v criminality established 
against the prisoner and the circumstances of each case, that tlp^pulihshment. above specified 
is sufficient. Reg. VI. 1824, sect 2, cl. 2. V * 

4202. If, however, the magistrate is of opinion that the prisoner i$ deserving of a hut hr may com;m< 
more severe punishment than that above specified, he is to‘refrain from passing any sentence, c*l''«ry U > 
and is to ,-commit the prisoner to take his trial before the sessions court for each offence. 

Reg. VI. 1824, sect. 2, cl. 3. . d 

4203. The provisions of cl. 1, sect. 2, Reg. VI. 1824 are extended to cases in which wi^roboth tho 

. , ‘ . I .. offences charjrvJ 

a prisoner is charged before a magistrate or joint magistrate with two or more distinct ftre .'petty tha\s y 
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macristrate bow to thefts, not being of the nature of those described in els. 2 and 4, sect. 3, Reg. XII. 1818 
[f. e. cases of theft which the magistrate must or may commit to the sessions, or attended 
with one of the circumstances which do not take the case out of the magistrate s competence; 
—or in other words, cases of petty theft, in which the magistrate cannot award a higher 
sentence than imprisonment for six months and one year’s additional imprisonment in lieu of 
stripes], for neither of which he has been previously brought to trial; and those officers are to 
observe the course of proceeding laid down in the first quoted provisions in the trial of such 
cases. Reg. VI. 1829, sect. 2, cl. 1. 


and what amount 4204. Should the accused be convicted of.two or more of the offences charged, the 
ma/award : mamstrate or joint magistrate is authorized to pass a sentence upon the prisoner foi any 

term of imprisonment not exceeding two years with labor, in addition to the coipoial punish¬ 
ment [or additional imprisonment] which those officers are empowered to inflict under the 
regulations. Reg* VI. 1829, sect. 2, cl. 2. 

but be may com- 4205 . The magistrates and joint magistrates are empowered to commit, for trial before 
prisoner deserving the sessions courts, any persons charged with two or more offences of the above description, 
puntsiinwuft. 8Gver0 wteneV er they are of opinion that there exist any circumstances of aggravation, such as to 
render the prisoner deserving of a more severe punishment than they are competent to 
inflict. Reg. VI. 1829, sect. 2, cl. 3. 


Persous belong- 4206. Whoever is proved to have belonged, either before or after the passing of this 
- of thieves] Act, to any wandering gang of persons associated for the purposes of theft or robbery, not 
how punishable. a of t h ug3 or dacoits, is to be punished with imprisonment with hard labor for 

any term not exceeding seven years. Act XI. 1848, sect. 1, 

4207. These provisions apply to cases of theft and burglary only. Reports L. P . 
1852, part 1, page 893. 


Such persons may 4208. Any person accused of the offence of belonging to any such gang as aforesaid, 
anv 0 r of the offence of unlawfully and knowingly receiving or buying property stolen or plun¬ 

ks. c LT SeS * dered by any such gang, may be committed by any magistrate within the territories of the 
East India Company, and may be tried by any court which would have been competent to 
try him if his offence had been committed within the zillali where that court sits. Act XI, 
1848, sect. 2. 


4209. No court is, on the trial of any offence under this Act, to require any futwa 
from any law officer. Act XI. 1848, sect 3. 


Power of 
session 
judge. 


4210. Persons committed by the magistrate under the above provisions, if convicted 
on trial before the sessions court, are liable to the penalties prescribed for the offences in 
quemon by els. 2,4, 5, and 7, sect. 8, Reg. XVII. 1817. Reg. XII. 1818, sect. 3, cl. 2. 


bu^o e f y?Vr 0b ^e?i 1211, Persons convicted of murder in prosecution of robbery, burglary, or theft, as 
with raurl in all other cast- of wilful murder, are liable to a sentence of death by the nizamut 
adawlut under the laws and regulations in force which are applicable to such cases. 
Reg. XVI!. 1817, sect. 8, cl. 2. 
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4212. In all £a$es of burglary and theft, or of theft without burglary, whether in a 

house or-from the person of another, as well as in all cases of robbery, not within the 
provisions of the regulations in force for the punishment of robbery by open violence ; 
if the robbery, burglary, or theft, or an attempt to commit the same be accompanied with 
an attempt to commit wilful murder, whether by wounding, burning, strangling, poison¬ 
ing, drowning, throwing into a well, or by any other means; or be accompanied with 
wounding, burning, or corporal injury to any person or persons, in such degree as to 
endanger life; the offender or offenders who are convicted to the satisfaction of the 
nizamut adawlut of having been concerned, as principals or accomplices, in a robbery, 
burglary, or theft, or in an attempt to commit the same, attended with such aggra\ ated 
criminality, are liable, to the same punishment as that prescribed for robbery by open 
violence; viz. imprisonment and transportation for life. —The trial in all such ca^es is to be 
referred by the sessions court to the nizamut adawlut ; and the session judge* beiore whom 
the trial is held, is to proceed as directed in sect. 4, Reg. VIII. 1808,* and other regulations 
in force, respecting prisoners who are liable to a sentence of imprisonment and transporta¬ 
tion for life. If the session judge is of opinion that there are grounds for a mitigation of 
the prescribed punishment, he is to stato the same for the consideration of the nizamut 
adawlut. Reg. XVII. 1817, sect. 8, cl. 4. 


4213. This provision is not applicable to a case in which death has ensued. Reports 
TV. R 1853, part 1, page 193. But if the violence used has not resulted in death, however 
clear may be the intention to kill, a capital sentence cannot be passed. Reports L . P . 1855, 
part 2, page 971. 

4214. A futwa convicting on strong presumption (zann-i-ghalib or shubha-i-kawi ) is 
a futwa of conviction; and a session judge concurring in such conviction in a case of bur¬ 
glary or theft attended with murder, or wounding or corporal injury endangering life, must 
proceed, as prescribed above, to pass sentence of imprisonment and transportation for hie, 
and refer the trial for the final orders of the nizamut adawlut, suspending the issue of his 
warrant for execution of his sentence until the final orders of that court be received. 
Const. No. 558, para. 2. 

4215. Where the prisoners, in. a case of burglary and theft, took the prosecutors 
child, aged about one year, from its bed and left it in the adjoining garden, it was held to be 
a case of burglary attended with corporal injury in such a degree as to endanger life, and 
as such necessarily referrible to the nizamut adawlut under the above provisions. N. A. R. 
voL 4, page 284 e 

4216. All cases of administering poisonous drugs to persons, with a view tjo robbing 

them while in a state of insensibility, come within the provisions of ck 4, sect. 8, Reg. 
XVII. 1817 ; and the session judge must pass sentence of imprisonment in transportation 
for life, and refer the case, if the prisoners are convicted, for the final sentence of the niza- 
mut adawlut, whether death ensues or otherwise. G. O. No. 291 of vol. 1. Const. No. 365. 
N. A. R. vol. 3, page 333. 1 


Casas of bur¬ 
glary, theft, cr rob¬ 
bery, attended, with, 
attempt to murder, 
or corporal injury 
endangering life. 


Such trials must 
be referred. 

*v.pura. 413.9*. 


Construction of 
preceding rules. 


In such CRse-. if 
tho futwa convicts, 
rven on presump¬ 
tion, tho judge 
must pass the pre¬ 
scribed sentence, 
and refer the trial. 


Example of such 
case. 


All cases of «d- 
miuisterm;: poison¬ 
ous drugs with in¬ 
tent to rob come 
within tho above 
provisions > 


MiNisr^ 
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and may be tried 
by the thuggee 
judge. 


4217. As thuggee officers are vested with magisterial powers with respect to the 
specific crimes of thuggee and poisoning, so persons committed on a charge of poisoning 

may he tried by the session judge specially appointed for the trial of time's. Const. 
No. 1107. 


ruled P T°rnbheir . 4 ~ 18 ‘ Persons accused of robbery and murder, or of either of those crimes, under 

“ l ^vo d beou Pl er circutnstances j usti ty in g a suspicion that the crimes have been perpetrated by persons 

pv.;cd in a system- en gaged in a systematic combination for such purposes, are to be made over to the nssiq- 
utie combination . . ,, , . 1 . „ , 

fur such purj.o 10 tne general superintendent for the suppression of thuggee, who will commit the 

over to the* tSug! P ersons so transferred to be tried before the special session judge for the trial of thugs, and 
will make investigations as to the existence of combinations of the kind described with a 
view to the suppression of the offences to which they give rise. [This order was circula¬ 
ted in the Behar districts only, but appears applicable to all the provinces.]^) C. O. 
No. 92 of vol. 3. L. R 


Cases of admi¬ 
nistering intoxicate 
iiitj drugs with in¬ 
tent to rob do not 
come within tie 
above provision. 


4219. The above rule is applicable only to the crime of administering poisonous 
drugs to persons, with a view to robbing them when in a state of insensibility; and does not 
include the offence of administering drugs and substances of a merely intoxicating charac¬ 
ter, and not of a nature to endanger life, for the purpose recited; consequently those cases 
only are referrible to the nizamut adawlut, in which the prisoners are accused and con¬ 
victed of having administered poisonous drugs. C. O. No. 64 of vol. 3. N. A. R. vol. 5 
page 121. 


Form of indict¬ 
ment for adminis¬ 
tering poisonous or 
intoxicating drugs 
with intent to rob. 


4220. In such cases an indictment is defective, if the name only of the drug used be 
given, and its designation of poison be not specifically adduced. Such indictments there¬ 
fore are to be worded simply “ administering poison or poisonous drugs with intent,” &c , 
or “ administering intoxicating drags with intent,” &c. (according as either of the" above" 


(a) The following extract from a letter of the superintendent of police was annexed to the above order* “ I have no 
doubt however but what a combination exists along the lines of road frequented by travellers, pilgrims, &c , for robbery 
by this atrocious method; and that the dak bearers, petty modis at the halting places, bhatiaras and common thieves 
arc concerned in it. I also think that it is carried on to a greater extent than is officially known, or generally suspected • 
and that many of the travellers, whose corpses, at the times of pilgrimage to Gyah or Hurri Chetra, arc found by the roadside 
or at halting places, have met with their deaths from such means. The roads arc so inadequately protected without any patrol 
that there is always an opportunity for such a crime almost without a chance of discovery.” The same officer has aUo recorded 
the following remarks : “ The crime of theft by administering stupifying drugs is becoming, I am sorry to observe, common 
m these provinces, and Major Slot man reports the same in that part of the country over which ho has the chief police charge 

1! tl T C ° mra0n th6ft ’ a * mithaiwaU time to off j and it is only from accidental circumstances that any 
d*atb • tr 0r th8 party apprchcadtd * The drugs administered are all stupifying ; if the dose takon is ferge, they cause 
^ *“***““■*»• The ini that wola inixos the drug by chance, and leaves his victim 
otv , h c IL> a3 c ^ anco mR y be ; and 1 think a heavier punishment than six or seven years’imprisonment should 
IHke th« class of offenders; and I would never give less than imprisonment for life, as such meu should 

i isc i- not tlmfuwu ( T nll °" e<i agai ° t0 bo at ,arge 10 thc in j ur y of tho community. That death does not ensue in every 
thcr Ulc stoinachof teo llC tn ‘ tbuiwala8 administering tho drug in food or water; it arkes from the merest chance, whe- 
tho crt’eci of the drug :r- is rul1 0r tho victim r °bust or weak, or thc quantity of mixed food swallowed before 

drugs where the p*ruj'*^ v UUd lt 191 1 tblnk ’ a mistake to charge tins class of miscreants with administering intoxicating 
the victim may swallow, ,, r Ju''"!*" U ‘° y 9TC alwa >' 8 ***** dcpondimt for their final effect on the quantity which 

L, P t for the first tUc month, oj ^ ^ ^ ^ ^ ** ^t*****'" P ° lice <tf Sup. Po l. 








BOOK* VI.'—-CHAPTER I.—SECTION III.—THEFT AND ROBBERY. 


879 


rules applies to the case), the article given, whether dhutoora or other substance, being 
adduced in the evidence in support of the charge. C. 0. No. 83 of vol. 3. 

4221. The provisions of cl. 5, sect. 8, Reg. XVII. 1817 are not applicable to cases of 
“ administering intoxicating drugs and tlioft.” Const. No. 1324. 

4222. In cases of conviction before the sessions courts of any offences specified in the 

preceding clause, wherein the robbery, burglary, or theft,- or an attempt to commit the 
same, has not been accompanied with an attempt to commit murder; nor with wounding, 
burning, or other corporal injury, in such degree as to endanger life } but has been attended 
with wounding, or other corporal injury, in a less degree, the session Judge, provided he 
concurs in the conviction of the offender, is without reference to the nizamut adawlut to 
adjudge him to suffer such punishment, as appears adequate to the offence, not exceeding 
the sentence which the sessions courts are authorized to pass in cases 6f burglary by cl. 1, 
sect. 3, Reg. I. 1811; viz. stripes [now commutable to two years’ additional imprisonment j 
and imprisonment for 14 years in banishment from the district where the prisoner has 
resided. Reg. XVII. 1817, sect. 8, cl. 5. „ 

4223. Nothing in the above clause is to be construed to authorize an enhancement of 
the penalties declared by the regulations in force for burglary,, or theft, when not accora- 

* panied with wounding, or other corporal injury, nor with an-attempt to commit murder by 

• strangling, or other means, as described inch 4 of this section. Reg. XVIL 1817, sect. 8, 

' cl. 6. /. v ,. % V 

4224. No part of..tlm preceding sectibn- [which contains the penalties prescribed for 
the offence of gang^obbetyj is to be considered applicable to' secret theft, or larceny 
without* open violence (sanka-i-sitiftyq), whether accompanied with burglary {nalcb-zcmiy 
or simplQ'theft from the' person or house, unaccompanied with any aggravating circums¬ 
tance.' In such cases the Mahoir^edanjaw, with the modifications of it in existing regula¬ 
tions, and the • rules Contained in s^bt. 2 of this regulation*, when the prisoner-is declared 
liable to ^discretionary punishment^ is tfr govern the sentences of the sessions courts: as well as 
of the nizamut adawlut in any ease$ referred ' to that’ court. Reg. LIU- 1803, sect. 5‘, 
chi. 

4225. It is hereby declared, in explanation of the above provision, that the reference 
therein made to the Mahomedan law in cases of theft was v iiot intended, and is not to be 
considered, to preclude the sessions courts from adjudging stripes [now commutable to £wo 
years’ additional imprisonment] in addition to imprisonment nut exceeding seven years 
when such punishment in aggravated cases of theft appears just and proper. Reg. XVlI. 
1817, sect. 8, cl. 7. 

4226. The explanation containeffin the twq clauses of sect. 5, Reg. Hi I. 1803,(a) 
respecting the distinction to be observed in cases ot secret theft, or larceny without open 

(«} One of these clauses is given above ; the other doclrxred murder, wounding, or other personal injury, and any other 
criminal acts of violence, done in prosecution of »u original intention to commit theft, liable to tho same punishment, n* is 
specified iu the preceding sedtion, for tho same acts of criminality committed in prosecution of robbery by open violence. 
Clause 2 is repealed by Reg.*XVU. 181?, and the* provisions,given above enacted in its stead. 


The following 
rule does not nppiy 
if the drugs are 
only intoxicating. 

Cases of robbery, 
burglary, or their, 
attended with cor¬ 
poral injury not 
endangering life. 


Restriction of the 
above rule. 


Provisions 4 re¬ 
garding robbery by 
, 

not ftpplicnble to 
other ettees of thoit 
or robbery wirhout 
violence. Rules tor 
guidance of courts 
in such cases. 

* r. para, 1307 
e/ saq. 


Explanation of 
the above provision. 


Punishment ol 

watchmen or police 
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**5. convicted violence, and of criminal acts of violence done in prosecution of the original intention 
to commit theft, is to be applied in like manner to the several provisions contained in the 
piesent regulation [7. e. for the punishment of police officers or watchmen being accom- 
• r. para. 4UG. plices in or conniving at robbery by open violence*]. But if any police officer or any 
vatrimn?’ P ™ur- guard > or watchman, bound to assist the officers of police,! as described insect. 4 of this 
as ^ is convicted of theft, though without any act of violence, or of clear and direct 

Tvnw»lnt c 7"e comivance afc the perpetration of such crime, he is liable to suffer such aggravation of 
punishment as the sessions court, before whom he is convicted, or the nizamut adawlut if 
the case is referable to that court, deem adequate to his offence, not exceeding the limita- 

L v'para' 1435 * tionS P rescribed cL 7 sect - 2 t> and d. 3 sect. 7II, Reg. LIII. 1803, for case! not specifi¬ 
cally provided for by the regulations, or by any stated penalty in the Mahomedan law. 
Reg. III. 1805, sect. 6. 


iii^he t0 abstract 4227. With a view to enable the nizamut adawlut to judge, from the abstract state- 
llmtence^’ awarded ments of P risoners punished without reference, of the fitness of the sentences passed in 
menffor^^rs cases bur g^ ar y> theft attended with personal injury, and the knowing receipt of property 
t? s aru B fix acc l ldred b 7 theft or robbery ; the session judges are required, whenever by reason of cir- 
SL ra* cunistaTlces °f aggravation a sentence of severity (exceeding 4 years’ imprisonment with 
vatcd cases. stripes) is passed, to insert under the column of remarks a brief explanation showing what 


maximum 


those circumstances of aggravation are. But this order is not intended to fix __ 

of punishment in unaggravated cases, and is not to be construed as such : nor is it to 
supersede the necessity of furnishing brief explanations, showing the nature of each case, 
* 4177. in the column appropriated for that purpose.* C. O. Nos. 216 and 275 of vol. 1. 

Precedents. 4228. Where the prisoner was convicted of being an accomplice in theft attended with 

wi murder> the deceased havin s held him b y the hair until apprehended, he was sentenced 
to death, though it appeared that he was unarmed, and that his accomplices had 
given the fatal wounds; N. A. R. vol 1, page 312. Where the prisoner went to 
commit theft armed with an axe, and when detected and pursued and struck at by the 
owner of the house with a view to his apprehension, he turned round and killed by a blow 
from behind the owner, who seeing the axe had fled from it, he was sentenced to death. 
Reports L. P. 1852 , part 1 , page 135. Whore two prisoners were convicted, on their own 
conlessions and by circumstantial evidence, of being accomplices in a murder in prosecu¬ 
tion of theft, they were sentenced to imprisonment for life ; another prisoner, who had 
'-cn improperly admitted by the commissioner to give evidence as an approver, \va 3 order- 
to be re-committed, and afterwards sentenced to the same punishment; and a fourth 
prisoner was acquitted of the charge of murder, but ordered to be committed for know- 
. •" " ing part of the stolen property, and was afterwards sentenced by the commis¬ 

sioner without reference to imprisonment for 10 years s N. A. R. vol 4, page 32 . 

sake of their conv »fcted on violent presumption of tho murder of travellers for the 

N.AR.voTt!Zl7u th * y * ere , SeiUenCed t0 impriS ° nrnent fW ' ife in A1, > ore jail; 

the iudees of the L,,* “I 3,railar Cas ° a capital sent ° nCe w “ n °* passed > because one of 
J e 1 co “3idered tlie evidence to be insufficient to warrant their being 



misr^ 
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convicted of the capital offence, and they were sentenced to imprisonment for life ; N. A. R. 

vol. \>page 183. A prisoner, aged 16 years, convicted of theft attended, though without 

his privity or intent, with murder, was sentenced, in consideration of his youth and all the. 

circumstances of the case, to stripes and imprisonment for 7 years ; N. A. R. vol. 2, page 

331. Where the prisoner was convicted of stealing the ornaments from a child, attended with accidental 

with accidental wounding, he was sentenced to imprisonment for 7 years ; N. A. R. vol. 4, woundin s* t - 

j)agc 193. 

4229. Where the prisoner, residing in the same house with his step-mother, broke Theft by a relation: 
open a locked chamber belonging to the latter, during her absence, and carried .oh certain 
property which on the trial he claimed as his own, he was convicted of theft and sentenced 
to imprisonment for 2 years; N. A. R. vol 5, page 93. A prisoner, convicted of stealing by a scrvant . 
from his master money and effects to the value of 1500 rupees, was sentenced by the 
session judge to stripes, tusheer, and imprisonment for 5 years; under the provisions then 
in force, the sentence should have been imprisonment for 7 years, and the tusheer was 
unauthorized ; as, however, the court presumed the corporal punishment and tusheer to 
have been already inflicted, they did not interfere with the sentence; N. A. R. vol 1, 
page 223. A prisoner convicted of theft of property belonging to his employer, was 
sentenced to imprisonment for 5 years ; and another convicted of knowingly receiving the 
stolen property, for 2 years ; IV. A* R. vol. 5, page 165. Where the crew of a stranded by the erev. of 
vessel broke open a box of a passenger and appropriated its contents, they were convicted straDdedvesSe ' 
of theft, and sentenced to imprisonment for 3 years; N. A. R . vol 5 , page 180. Where a acquittal, and dia- 
prisoner was acquitted of theft, notwithstanding his foujdaree confession, as there was strong ° r pr 1 
reason for believing that the charge of theft had been got up with a view to bring disgrace 
upon the party at whose instigation the theft was said to have been committed, the recovered 
property was left at the disposal of the magistrate ; N. A. R. vol 3, page 263. A wQja&n . 
convicted of the "unauthorized taking” [or theft] of the ornaments from a corpse which 
found* floating in a tank, and which she endeavoured to hide, was sentenced to imprisonment 
for one year. Reports L. P. 1852, part \,pagc 460. \ s ' % 

4230. In cases of highway robbery not amounting to robbery by open \ ioleiice, * 
where the prisoner was the last person seen in. the company of a missing woman, and robbery' b*^ 6pen 
subsequently pawned her necklace and ear-rings as the property oi his uite, and these W i t h hiurder; 
facts combined with other circumstances warranted a violent presumption that he had 
robbed and made away with the missing woman, and left no reasonable doubt of his 
havincr destroyed her, he was sentenced to imprisonment for life; A. A. R . voL 4, page 
164. ° Where the robbery was accompanied with wounding and intent to kill, the prisoner wl|h|oU)lltto ki u. 
was sentenced to stripes and transportation for life; N- A. R. vol 2, page 77 ; and in a 
similar case to imprisonment for life in .the Alipore jail; N. A. R. vol. 5, page 54; and 
where the prisoner was convicted of robbing his fellow mendicant, an old woman, in the 
jungle, after beating her with intent to kill, and leaving her there for dead, ho was 
sentenced to imprisonment for 21 years in the Alipore jail; N. A. 11* vol. 2 r pqge 
On conviction of attempt to murder with intent to commit robbery, the prisoner was 
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■with personal vio¬ 
lence ; 


without aggrava¬ 
tion. 


Administering 
poisonous or dele¬ 
terious drugs iD 
prosecution of 
theft; death ensu¬ 
ing; 


death not ensuing. 


sentenced to imprisonment for life ; N. A. R. vol 2, page 264 :—where the prisoners were 
charged with administering a deleterious drug to some travellers in food, from eating which 
death ensued, and with robbing them while insensible from the effects of the poison ; the 
nizamut adawlat were not satisfied with the evidence to the alleged murders, and con¬ 
victing the prisoners of having been concerned in highway robbery only, sentenced them 
to stripes and transportation for life; iV. A. R . vol 1, page 320. Where a prisoner, alone 
and unarmed, was convicted of highway robbery accompanied with only slight personal 
violence, he was sentenced to imprisonment for seven years ; N, A . R . vol 2, pages 23 
and 53 ; and, in another case, to stripes and imprisonment for five years; N. A . R. vol 2, 
page 172. A prisoner convicted of suddenly snatching a necklace from a boy on the 
highway, without previous intimidation or act of violence, was sentenced to imprisonment 
for three years ; N, A. R . vol 1, page 269. 

4231. In cases of administering poisonous or deleterious drugs in prosecution of theft 
where death ensued and the prisoner buried the body in her own house, she was sentenced 
to death ; N. A. R. vol 1, page 137 : — but where, although death ensued, it appeared that 
the intention of the prisoners was rather to produce a temporary state of insensibility than 
to cause death, they have been sentenced to imprisonment for life; N. A . R. vol 1 ,pages 
149, 216, 229 ; vol 3, page 227 ; and vol 4, page 105. In cases in which death has not 
ensued,—where the prisoner was convicted in two cases of administering the seeds of 
dhutoora, and stealing the property while the owners were in a state of insensibility 
induced thereby, and she was an old offender, she was sentenced to imprisonment for 
life; N . A. R vol 1, page 368 :— and in a similar case, where the prisoner was convicted 
in three separate instances, be was sentenced to stripes and imprisonment for life in Ali- 
porejail: N. A. R. vol 2, page 140. And when the prisoner admitted that he had for 
twenty years been making his livelihood by such practices, he was sentenced to transporta¬ 
tion for life ; N. A. R. vol 6, page 201. On conviction of a single offence, the sentence has 
been for stripes and imprisonment for 14 years ; N. A. R. vol 3, page 333 ; and vol 4, 
page 217:—and where the robbery was not effected, the prisoner has been sentenced to 
imprisonment for eight years ; N> A . R. vol 2, page 359 ;—and for seven years ; iY A . R 
vol 3, page 21. 


SECTION IY. 


OF BURGLARY. 


Definitions. 

Wlmt constitute. 1 ) 
tb» of mk© of bur¬ 
glary. 


4 -- 52 I magistrates are to be guided by the following rules, whenever individuals 

."- -l!,- " 1 * ll " 1 br0l1 ^ ,t before them on a charge of having committed the offence of 

>rea nig into, or attempting to break into, a dwelling hou- :, tent, boat, or other place of 
ia nation, >y night or by day, with an intent to steal (but without open violence, such as 
to constitute the crime of robbery by open violence) j or with the offence of breaking into. 
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or attempting to bieak into, any ware-house, store-house, or other building or place used 
for the custody or preservation of property, either by night or by day, with intent to steal 
(but without open violence); or of being present aiding and abetting in the commission of any 
of the oflonces above specified; or although not present of having procured or caused the 
perpetration of any ot those offences by hire, counsel, or command, or of having in any 

manner confederated with the actual perpetrators of them in pursuance of a preconcerted 

plan. Reg. XII. 1818, sect. 2, cl. 1. 

4233. The entering into a dwelling-house with intent to rob by lifting a door off its Mode of entry, 
hinges, is burglary; as is also an entry by lifting the straw- thatch, after loosening the 

strings or fastenings : but entering a door left open, or climbing over an outer wall, unless 
followed by a burglarious entry into the house, does not amount to burglary. N. A. R . 
vol 1, page 270. 

4234. In cases of burglary, it is immaterial whether the offence has been committed immaterial W he- 
by day or by night; but the magistrate should take into consideration the time when the by C aayorby e ^ht" 
act was committed as one among tho circumstances of the case, which are to guide his 

judgment in apportioning the degree of punishment suited to the offence^ Const. No. 299 . 


to- 


4235. In trials for burglary attended with violence, it should always be specified in Distinction 

the charge, whether the violence was simultaneous with or subsequent to the entrj, as in aiul 

the former case the crime is dacoity. N. A. R. vol 3 y page 271. i 

4236. If the perpetration of any of the offences enumerated in the preceding clause 
not amounting to the crime of robbery by open violence, is accompanied with murder, or ^ 

with an attempt to commit murder, or with wounding, burning, corporal injury, or other penalties 

aggravating act of personal violence; or if the prisoners, or any of the prisoners concern* J ‘ Vj; u " ! ' 

in the offences described in the preceding clause, appear to have been before convicted, of; * *T !' 

burglary, robbery, or other heinous crime; or if the prisoners or any of them appear to. 'tv 

persons of notoriously bad character, or are charged with having committed the nftbh£o 

while employed in tho office ot watchman, guards, or police officers, as described in * 

sect. 4, Reg. III. 1805*; or if the- value or amount of the property , stolon exceeds tho * v.para. 414 s 

sum of 100 rupeesf; in ail such cases it is tho duty of tho magistrate to commit the whole tr ., ms 

of the prisoners, who appear from tho evidence adduced to have been concerned in the “ nd . 
offence, to take their trial before the sessions court. Jleg. XII. 1818, sect. 2 , cl. 2 . 

4237. A previous conviction of petty theft, not exceeding ten rupees, when unattended rwvioii* 
with any aggravating circumstance, is not to bo deemed a previous conviction of- a heinon«' tin " 

crime, such as precludes the magistrate’s judicial cognizance of a charge of burglary, and ol * h *' u0 ' x *' 

requires that the prisoner be committed for trial !. sessions court Reg VI/1824, 

sect. 5. u ' /(. . 

4238. This refers only to offences against property, and does not include, under the' ivv„,n« n ffenca 
term “before convicted, &c.” a conviction for offences of a class and nature entirely different !];. 

from those for the punishment of which this regulation provides. Thus, a previous conviction uatunv 
for culpable homicide does not necessitate commitment. Reports L. P. 1854, part Lpago 28. 
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If the burglary is 
perpetrated by a 
police officer, or 
watchman, even of 
another village, the 
case must be com¬ 
mitted : 


4239. Under the terms of the above provision, any person charged with having 
committed the offence of burglary, while employed in the office of watchman, guaid, 01 
police officer, against whom there appears sufficient evidence, must be committed to the 
sessions: and the fact of his being the chokeedar of a different village from that in which 
the burglary was committed, is immaterial as regards the commitment; though it would 
be considered in passing sentence, as it is unquestionably an additional aggravation that 
the property stolen was under the special protection ol the thief. Const. No. 374. 


and this applies to 4240 . Under the terms of cL 6, sect. 11, Reg. XIV. 1807 [para. 2010] and cl. 9, 
entertaine^by^in- sect. 21, Reg. XX. 1817 [para. 2179], “ private watchmen, entertained by individuals for 
to those in tlu/pob* guarding their houses, shops, or other premises” within the towns or villages, where the 
darogahs of police or officers of outposts are stationed, and within the kotwali jurisdiction, 
are to be considered subject to the orders of the police officers, and are required to act in 
concert with them. And by cL 4, sect. 12, Reg. XIV. 1807 the provisions of cl. G, sect- 
11 of the same regulation are declared applicable to all such private watchmen within the 
towns, gunjes, or other places forming part of any mofussil police jurisdiction. It follows 
therefore, that private watchmen, of whatever denomination and by whomsoever entertained, 
are “ required by the regulations to assist the police officers in preventing robbery or other 
crimes and in apprehending offendersand that being thus in the same category with the 
t ». vara. 4146 . chokeedars and-others, described in sect. 4, Reg. III. 1805% they come within the intent and 
meaning of the rule contained in cl. 2, sect. 2, Reg. XII. 1818, and must be committed to 
the sessions court if implicated in a burglary. C. O. No. 5 of vol. 4. 


Previous convic¬ 
tion of cattle steal¬ 
ing necessitates 
commitmein. 


4241. A magistrate is not competent to pass sentence on a prisoner convicted of 
burglary, who lia 3 been previously convicted of cattle stealing; but must commit the case to 
the sessions. Const. No. 1273. 


Ca*es which may 
be committed. 


4242 . In modification of cL 2, sect 2, Reg. XII. 1818, the magistrates arc hereby 
declared to he empowered to commit for trial to the sessions court any person charged with 
the offence of burglary, whenever they are of opinion, that there exist any circumstances of 
aggravation (though not of the nature specified in the clause above quoted) such as to render 
the prisoner deserving of a more severe punishment than the magistrates are competent to 
inflict. Reg. VI. 1824, sect. 3. 


M«Hcfatr*»te 




commit uQth-r 
pet-ulmr circv-. 
stance ; but tho**> 
oircum-Utu'few mutt 
bo slated ; uud the 
judge alrio fa to 
note them in hfa 
abstract statement. 


4243. A magistrate is not bound to dispose of a case of burglary, although within his 
competency; but may commit the offenders to take their trial before the sessions court, 
any peculiar circumstances in the case induce him to consider this course el p I( eut 
ing preferable: but in such case it is incumbent on him to state, in his roobakaree of 
commitment, the c ypress circumstances of aggravation, which have led him to commit the 
case, instead of din posing of it himself. The session judge is to furnish the same information 
in the abstract, statement of sentences passed without reference* Const No. o91, para, 5. 
C. O- No. 230 of vol. l. 


Judge how to 
profi'Nxi if the mu- 
nisttftlc make* no 


4244. In the event of a commitment being made by a magistrate, by error or negli- 
geuce. in a case which, under the above provisions, ho might have disposed of himself, the 
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Power of ma¬ 
gistrate. 


session judge should try and decide the case, not exceeding (if the prisoner be convicted) C0DQ ‘ 

that measure of punishment which it would have been competent to the magistrate to award, 
had he himself disposed of the case; and reporting (where he sees sufficient , ground) the 
magistrate’s mode of proceeding to the nizamut adawlut for their orders, or contenting himself 
with recording in his final proceeding or otherwise a caution to the magistrate against m But$up(n' 
making unnecessary commitments in future.* Const. No. 301, and No. 391 para. 6. 

4245. If from the investigation held by the magistrate there appears reason to believe Magistrate how 

& n p . to proceed if he 

that a prisoner apprehended and brought before him has been guilty or any or the ofiences considers it unn©- 

r „ , i .. j , . . cossary fco comma 

described in the first clause of this section, but that such offence lias not been attended with nmcaso. 
any of the circumstances of aggravation specified in the second clause of this section, the 
magistrate is, in addition to the evidence which is adduced on the part of the prosecution, to 
take the defence of the prisoners and the evidence of the witnesses who are designated by the 
prisoners in support of their defence; and after a full and deliberate investigation is to 
proceed, without reference to the sessions court, to pass sentence of acquittal or conviction. 

Reg. XII. 1818, sect. 2, cl. 4. 

4246. If the prisoners are convicted, the magistrate is empowered to sentence them to 
imprisonment with hard labor for a period not exceeding 2 years, and to corporal punishment 
[now commutable to additional imprisonment for one year], and to carry such sentence into 
immediate execution. Reg. XII. 1818, sect. 2, cl. 5. 

4247. Anv -person upon whom the instrument denominated a sindh-katL used for the Persons fauna 

" * . . . c- with a sindh-kjti 

known purpose of nakbzani, 13 fouud, is to be detained by the magistrate in sate custody, to bo required to 
and employed to work on the public roads until he gives security for his future good £1Vc serurl } ■ 
conduct, or until the session judge (before whom the magistrate is to lay his proceedings) 
on revision of those proceedings, directs the discharge of the prisoner on a muchalka. 

Reg. I. 1811, sect, 6. 

4248. Whenever a prisoner is charged before a magistrate or joint magistrate with to how 

two or more distinct offences, for neither of which he has been previously brought to trial, sonoi-^ charged 
but for each of which he would be subjected ou conviction to the penalty proscribed by offences; 

cl. 5> sect. 2, R e g* XII. 1818, the magistrate is to refrain from passing any sentence until lie 
has completed his proceedings in both cases. Reg. VI. 1824, sect. 2, cl. 1- 

4249. Should the prisoner be convicted of two or more of the offeuces charged, the and whAt amount 

magistrate is authorized to reduce the punishment so as not to exceed in the aggregate h 

stripes [now commutable to additional imprisonment for one year] and imprisonment for 

the term of two years, provided he is of opinion, on consideration of the several acts of 
criminality established against the prisoner and the circumstances of each case, that the 
punishment above specified is sufficient. Reg. VI. 1824, sect. cl. 2. 

4250. If however the magistrate is of opinion, that the prisoner is deserving of a jj«f 
more severe punishment than that above specified, he is to refrain from passing any sentence, ncc^nry. 
and is to commit the prisoner to take his trial before the sessions court for each ollcnoe. 

Reg. VI. 1824, sect* cL 3. 
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Tower of session 
judge. 


* Sec paras. 
-1211 et seq. 

The rules regard - 
uuj the power of the 
session judge in 
cases of theft apply 
equally in cases of 
burglary. 


There is qo mi¬ 
nimum of sentence 
pr^cribed to the 
--fission judge. 


If the burglary 
is attended with 
murder, sentence 
of death may be 
passed. 


Precedents. 

Attended with 
murder r 


with wounding 
which proved fatal > 


'rt-W. o, 

dauirvr'ai* life, 5 


with wouudlng ; 


In cases of conviction before the sessions court of individuals charged with any 
of the offences specined in cl. 2 of this section, the session judge is to be guided by the 
lilies contained in sect. 8 , Reg. XVII. 1817*; referring such cases, as come within the 
pi o\ Lions of cl. 2 and cl. 4 of that section, to thenizamut adawlut ; and in all other cases, 
not coming within the provisions of those clauses, sentencing the prisoners to suffer such 
dt-gice of punishment, as on a consideration of all the circumstances of the case appears 
adequate to the offence, not exceeding however in any instance stripes [now commutable 
to 2 years’ additional imprisonment] and imprisonment with hard labor for 14 years, with 
oi without banishment from the district in which the prisoner has resided. Reg. XII. 1818, 
sect. 2 , cl. 3 . 

4252. Under the discretion vested in the sessions courts by the above provisions 
those courts may mitigate the punishment to below three years’ imprisonment, and to such 
degree as they judge proper. Const. No. 299 para. 3 .(«) 

Should any person, in the commission of, or in the attempt to commit, any species 
of burglary as described above, kill another, the offender is to be adjudged to suffer death, 
as well as all persons found guilty of aiding and abetting therein. Reg. I. 1811, sect. 3 , 
cl. 4; and sect 4. 

42j 4. Where the prisoner has committed n^rder in the prosecution of burglary, he 
has been sentenced to death; and in one case an accomplice in the burglary who was not 
actively concerned in the murder was sentenced to imprisonment for 14 years: JY. A. R 
ml. page 7; voL 4, page 277; and vol. 5, page 23.—Where three persons were concerned 
m a burglary attended with wounding which proved fatal, the one who stood by wbilo the 
burglary was committed, and afterwards inflicted the fatal wounds, was sentenced to 
imprisonment for life in Alipore jail; the second, who actually committed the bnrglary 
but ran off before the wounds were given, was sentenced to imprisonment for 14 Vu-s- 
and the third, who also stood by during the commission of the burglary and then ran "off 
before the wounds were given, to imprisonment for 7 years; capital punishment was remitted 
“ under all the circumstances of the case,” but tho motive for leniency may perhaps have 
been that the wounds were inflicted in return for blows and in a struggle between the 
deceased and the prisoner, and that they did not show an intent to kill; X. A. R. vol. 4 
page 87. Where a prisoner in committing a burglary took the prosecutor’s child out of 

bis house, and after stripping it of its ornaments left it in a garden adjoining, and thereby 

endangered its life, he was sentenced to imprisonment for 10 years; another prisoner, 
nwvictcd of knowingly receiving part of the stolen property, to 7 years’ imprisonment; 

/"w"V« 4 ird <!0t1victe<l of privit y to the theft t0 imprisonment for 3 years; N. A. R. vol. 4 , 
[r a <WlUi ^- ^ ie two prisoners were discovered in the act of undermining the wall 

bended then V ’ ani ^ ° ne t ^ enl wou ndcd with a sword one of the persons who appre- 
h. v wore sentenced to stripes and imprisonment iu banishment for 14 years * 

(ci) Tliia cdiutruuilofc ^ . 

cU. 2, 3, A, flud •), Pt.,! it, ,, '■ clw "" tlmt *•» P»tWoh« coutaiuod in oU, J. ii. a..<» 3, •••«*. 8, Reg. T. lgjj, anil h , 
provblon- of XII. 1 «IB ' WU (for tho P uaUh ““ at of «“ OT ° r l »agl#>7) virtually supc M0 dcd by (ho 
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Case of a cho- 
kecdar. 


__ •v'TT unaSTgravated. 

N 4 R vol 1, page 243. Before the enactment of Reg. XVII. 1817, and Reg. . 

1818 onahorarated cases of burglary were punished with stripes and imprisonment for U 

veers- N.° A. K. vol 1, pug,, 250, 255 ,<md 262 : -and where three pnsoners broke into 

a cow-house at night and carried off the cottle therefrom, they were sentenced to stripes and 

imprisonment for 7 years, N. A. E.vol 1, page 286. A chokeedar, converted of burglar, 

in a mahalla other than his own, was sentenced .0 stripes and .mpr.sonment ford years; 

N. A. R. vol. 4, page 194. Where a prisoner was convicted o juig ai) am u. en o 

steal unaccompanied with any aggravating circumstances, and sentenced by the judge of , ,,, 

steal unaccompanied wmiauj ° ctrines and imprisonment m nous offender,. - 

circuit in consideration of liis notoriously bad c.iau did not 

banishment for 14 years, the nizamut adawlut reduced the term to 7 

appear that the prisoner though of bad character had ever e ° re een accomplice 
£* .ffb«e i At. dt. n. vol 2, „ 400. A prisoner convicted of being a. aceomphee 

in an attempt to commit burglary was sentenced, as a hardened oflendei, P 

imprisonment for 5 years ; N. A. 11 vol. 4, page 107. 


EJECTION V. 


OF THE MAHOMED AN LAW OF SARIKA.(a) 


4255. The legal meaning of sarika is defined to be, a sane and adult person wrong¬ 
fully and furtively taking the undoubted property of another, such property being in due 
custody and of the value of not less than ten dims (or rather more than three rupees). 
The furtive or clandestine taking, in cases of highway robbery, is explained to refer to the 
imam, or chief magistrate, whose province it is to guard the highways by means of us 
assistants; in cases of private larceny, it respects the individual proprietoi oi his repres 
live When the offence is committed at night, it is sufficient to constitute hireenj > that 
commenced secretly,—as where the thieves, having effected a secret enti ancc a 

house, carry off the property by open violence,—because at such a time it is difficult to 
obtain assistance; but in the day-time, when aid is readily procured, the seciccy must bo 
continued throughout, and it is not larceny, if property obtained furtively is openly taken 
away The custody requisite to constitute the crime is of two kinds,—ot place,—and ol 
ler on Custody of place (hirz bil makam) is when the property is in a house, or other 
receptacle generally used for preserving property; and thefe must bo a taking away from 
such place Custody of person (hirz bil hajiz ) is when the property is within sight of the 

possessor, whether on a road or plain, and whether the keeper be asleep or awake: the 
crime is- complete, if the property be seized by the robber, though it bo not carried away; 


Definition of the 
term. 


Furtivo taking. 


U by niffht, the 
offence must have 
comment : i 
ly ; if by day, the 
secrecy must he 
continued through¬ 
out. 


The 

custody is of two 
kinds, —of place,— 
and of person. 


(a) 1 am indebted for nearly U «Uolo oi this 00 Mahomo ' lun to Mr. Uariogtons Ana^U. vol. 

1, pages 2 7li et seq . [ j 
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The object ■which 
the Mahomedan 
law has in view. 


and the peraoned custody is perfect, whether the possession of the property by the holder 
be absolute and permanent, or delegated and temporary. >" •, • . 

'4-56. In cases of robbery, the Mahomedan - laiv^has tw,o. objects - in view—one, the 
punishment of the offender, which is so severe - that eV,ery>. facility is afforded to avoid its 
infliction; the other, the restoration of the property, to effect which various provisions 

of the lav directly tend, and which does not - take- place' if the prescribed punishment be 
inflicted. ... '• -.; ... 

Cliar'o may be . , \ ‘ . v 

' J**siud’ orc v ; i /; C °A charge of theft may be established by confession, or .by the testimony of two 
nee. ma ] e witnesses; but the kazee may advise .the thief not to confess. If a confession be 
retracted, the infliction of specific punishmertt is stayed; but it does not prevent the restora¬ 
tion of the property. A confession of theft' committed' on an unknown person is insuffi¬ 
cient for conviction. Where several persons confess, to a joint, theft; and half of them 
retract, the remainder cannot be convicted'.™->hair concession- alone.* 'And conviction 
cannot be had upon a confession of stealings property, part .of which is declared by the 
person robbed to belong to the thief. The absence of accomplices' indicated by the prisoner 
ZftfZgSt confessiD S is not sufficieat t0 bar conviction., - Where the evidence is insufficient'for' 
himse,f conviction, and the accused denies the diarge, he may be required to exculpate himself on 
oath; and, if lie refuses to do so, may be'made'answerable for the property stolen, but is 
liable to no further punishment. It seems doubtful whether the imam may chastise an 
accused person, whom he suspects of having the stolen property in his possession, in order 
c - ,!dl e ce!° rtak,ng to compel the restitution of it The kazee is directed to be particular in his examination 
of the witnesses, as to time, place, arid oircumatahccs'; as .>Vell ns respecting the value of 
the property stolen, if it be not produced ih court rand he is enjoined to ascertain their 

K the >aCCUSed is a ****** the witnesses to prove the 
charge against him must be of the same persuasion ; and if two infidels deW to a theft 

jointly committed by a Mahomedan and an infidel, tjieir evidence js insufficient to convict 
m either. If two witnesses accuse one person of theft, and mare depose to its commission 
by another person, nether can bo convicted on their evidence, thougli. the party .robbed 
• m i»mciui should charge one of them. A parole confession made before private individuals is insuffi- 
r w ; rulM ^ e " t ’ lf ^ accused does not admit-it Nor is it sufficient, unless the confession express! * 
d ° C ar6S that th ? Pr ° perty WaS *>'**' and bo ‘ h tUe prosecutor and witnesses are pennittAl 
1 , 1130 ^ erms bl then depositions, Which may secure, the right of property to the owner 
without subjecting the party accused to the punishment of theft; the reason. of which is 

Polity. reata^ wbo bas suffered- the prescribed -punishment, cuimot be called upon to 

/•v • -nmuia. r ; j. '^ st °i e n pioperty. Die legal penalty for a first offence is amputation* of the 

<udvr rrgvMit'* repeated ii * **, a 8ec °nd offence, amputation of the left foot: if -the crime is further 

;wr«.t, ,ii. oxe j ’ * r fimmal may be imprisoned until lie repent, or for Kfo ; or. in' Cases requiring 

4 1 ‘ ' 1 n ‘ he may be put to death. . ' 

Cireum.,tnnw& in 4258 u \ 

-C;' hi,.‘°of to or the pronertv ,!nT Btealing thc P TO P er W of lda father, mother, or any of his ancestors; 

. i i 8on ' or any of his descendants; is not liable to amputation • because 

ucrea to have a mutual right of usufruct 14 the possessions of each 


Contradiction 

evidence* 
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other, as well as to hold a joint custody thereof for reciprocal benefit. For the latter prevent the iniiic- 

* . . tion of the legal 

reason also amputation is not incurred for stealing the property of any relation within the penalty, 
prohibited degrees, unless it be taken from a stranger’s house, in which case there is a 
violation of custody; nor is it due for stealing the property of a stranger from the house 
of such a relation. A husband, or wife, stealing the property of each other, or a slave 
stealing the property of his mas ter, (a) or mistress, or of his master’s wife, or the husband 
of his mistress, is not liable to amputation ; because the thief, in such instances, is at liberty to 
enter the house, or apartment, of the proprietor ; and.with respect to man and Mire, although 
they may have distinct places of custody, they possess a mutual usufructuary right in the 
property of each other. In like manner a master stealing the property of his slave for 
whom a ransom is stipulated, or whom he has licensed to trade, is not subject to ampu¬ 
tation; unless, in the latter instance, the slave have contracted a debt, in which case his 
property is considered to be in pledge for his creditor. Amputation is not incurred for 
stealing property out of a public bath, or from a house of general resort, in the day-time ; 
when the custody of such places is questionable: but for thefts in the night-time, when 
strangers are not allowed ingress, the prescribed penalty is to be inflicted. If a guest steal 
the property of his host, he is not liable to amputation; as he has been allowed to enter 
the house ; and his offence is considered to be rather treachery than . theft: nor is a 
servant subject to the stated penalty for stealing the property of his employer out of an 
apartment to which he is allowed access. In cases of burglary, if a thief break through 
the wall of a house, enter and take property, and be seized before he has carried it out of bl ^ 1 , Ar j a mos : 
the house, amputation is not incurred ; nor is it, if he give the property, at the entrance 
of the breach, to an accomplice standing without; because the thief who enters the house 
does not carry out the property, which, previously to his coming out of the house, falls 
into the possession of another; and the thief who receives and takes away the property 
has not committed any violation of custody: the whole of the conditions of the!r. there¬ 
fore are not found In this instance.* But if the thief, who enters the house, throw the * a - .i.R. cot. l, 

j pat/e'la 0. 

property out upon the highway, through the hole made by him, and then take it away, 
his hand is to be cut off, according to the opinion of Aboo Yoosuf; front whom it is further 
recorded that, if the thief within the house put his hand entirely through the breach, and 
thus deliver the property to the accomplice without, the former is liable to amputation; as 
both are, if the thief without put his hand through the breach into tho house, and thus 
take the property from the other within. The principle which go's eras the latter case 
applies also where a party of thieves enter a place of custody, and some take away 
the property, whilst the others stand by; for then the, whole incur amputation, as in 
robbery by open violence, because tho accomplices are ready to aid the perpetrators, and 
are therefore concerned with tuem in committing the offence. But according to the 
jjZahir od raicciydt the violation of custody must be completed by the entrance of the thiol 
into the place of custody, whenever this may be practicable; and therefore if a person 

(«) Bat ho is Liable to discrotiouary pumahroont for breach of trust. N. A. R, voL 1, page Ami it sronis 
that in all cases, In which the prisoner thoileh guilty Is not liable to amputation, di*creiiom»r' punishment mnj 
be awarded. i 

10 i 


890 


OF OFFENCES AGAINST PROPERTY’. 



make a breach in the wall of a house, put his hand through, and take out property, with¬ 
out entering the house, he does not incur amputation. If a thief break a hole in a house* 
and go away, and the owner of the house, though he observe the hole, or though it be 
visible to passengers, omit to close it; and the thief return another night, and take property 
from the house ; amputation is not incurred: nor is it for two or more successive thefts^ 
each of less than ten dinns, if the owner, after being advised of the first theft, neglect to 
repair the breach: but if the owner be not advised, the value of the several thefts may 

- regards be computed collectively. If a person keep his money tied in his sleeve in such a manner 
the 'lompleteaess - . 

or others ° fthe that the knot containing it is within the sleeve, and a cut-purse steal it by putting his 
hand under the sleeve, and tearing away the part which contains the money, he is liable 
to amputation; as he also is if the knot be tied ou the outside, and on being opened the 
money fall within the sleeve, and is taken from thence by the thief : but if the knot be 
on the outside and torn away ; or on the inside, and opened from without, the penalty is 
not incurred ; the interior part of the sleeve, which is considered the place of custody, not 

being violated in the two latter instances. If a-person steal one of a string of camels, ora 

load from one of them, he is not liable to amputation, from a doubt whether the camel be 
in legal custody; unless there be a guard (exclusive of the driver, or rider) for the express 
purpose of watching the camels, in which case the penalty is incurred; as it also is, if the 
thief break open a package, and take away its contents, whilst under personal custody. 
If some of a party of travellers steal the property of others, at their lodging place, though 
watched by the owners, the thieves are not liable to amputation ; the lodging place beinc* 
common. If a person enter a house by unlocking the door with a false key in the day¬ 
time, and take away the effects when no person is present, he is not subject to amputation: 
but if any of the family be in the house and not privy to the theft, the prescribed penalty 
is incurred. In like manner, if the door be open, and the thief enter by day, and steal, he 

is not liable to amputation: but if the door be shut, though not fastened, and he enter 

clandestinely and take away property, it is stated in the Ildvi that he incurs the penalty 
of theft: as he also does if lie enter the house at night, and take away property either by 
stealth or force, after the hour of evening prayer ; unless his entering the house be known, 
at the time, to the owner. It is further stated in the Hdvi, that if a herd of kids be 
collected in a fold, and one or more of them, to the value of ten dinns, be stolen from the 
enclosure, auiputatiou is incurred, whether the owner be present or not. But for cattle 
-toLm from pasture ground the penalty of theft is not due, uule 33 there be a watchman 
ihoru, for the express purpose of guarding them.” 

as regards 4‘2V> . , 

' urn.- . k A breach or trust does not incur amputation ; as the article entrusted is not 

custody vjf the proprietor. Nor is it incurred by openly seizing or snatching away a 
tlu.u, as ftm.h UTl act j 9 not . ari j the prophet has said that “the hand of a plunderer, 
or fejdt- iei of pt’opi.fiv, or of a trust-breaker, is not to bo cut off.’" A nabbdsh, or stealer 
from the i uul, \ /. ot a wiading-.dieet, or other apparel of the dead, is also not liable to 
amputation, according to Aboo ttuncefah, and Imam Mahomed, though Aboo Yoosuf 
and blialoi uuoiitaiu that no h If a person steal property of >\hich he is in part owner, 
lie is not subject to amputation. And on the same principle, it is not incurred by any 


other 

siaiicea. 
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Mussulman stealing from the public treasury in a Mahomedan state : as every thing in 

it is considered to be common property of Mussulmans, and the thief has consequently a 

share in it. Lastly, if a creditor steal from the property of his debtor, to the amount of 

his debt only, amputation is not incurred ; as this is deemed to be an enforcement of rig ht, 

not theft.” A multaliit or finder, failing to make public advertisement of lukta or trove 

property, subjects himself to discretionary punishment; such property is considered as a * v A Rtoi u 

trust in the hands of the finder.* pa9e 3u8, 

4260. cc Amputation for theft is not incurred on account of things which, in their Descriptions of 
original nature, were of common use, and . which in their actual state are not esteemed a ing which araput- 
valuable property; such as wood, canes, grass, fish, fowls, game, brimstone, limestone* r ed. n 1 uot lacul * 
red-earth, mud, clay, dung, and similar articles ; Ayeshah, the wife of Mahomed, having 

declared that in the prophet’s time the stated penalty was not inflicted for such petty thefts ; 
and the exemplary punishment of them is not judged requisite ; besides which the custody 
of some of the articles specified is esteemed defective. Nor is amputation incurred for tho 
theft of things which quickly spoil and decay; such as milk, flesh, and fruit (excepting 
dried dates, or other fruit kept in stored ; the prophet having expressly interdicted it for 
these articles. Nor for fruit upon the tree, or grain upon the stalk; thesfe not being consi¬ 
dered in custody. Nor for any intoxicating liquor; which is illegal or doubtful property. 

Nor for a drum, or other musical instrument of small value, and used for amusement only. 

Nor for a koran, though ornamented; as the custody of it is on account of its contents, 
not for the binding or ornaments; and moreover the person taking it may plead that his 
intention was to read it only. Nor for any other book, except a hook of accounts the 
contents of which not being the object of the theft, the paper, and other materials of which 
it is composed, are deemed appreciable property. Nor for the door of a mosque, as this is 
not an object of custody. Nor for a crucifix, chess-board, or chess-pieces, though of gold ; 
as the thief may excuse himself by saying that he took them with a view to destroy them, 
being things prohibited. Nor for stealing a free-born infant, with ornaments on his body; 
because a free person is not property, and the ornaments are appendages only; besides 
which the thief may plead that he took up the infant, when crying, with a view to aj>pease 
it, or to deliver it to its nurse. Nor for stealing an adult slave; as such an act is ascribed 
rather to violence, or fraud, than to theft ; but if an infant slave be stolen, according to 
Aboo Hunecfah, and Imam Mahomed, amputation for theft is incurred; but Aboo 
Yoosuf holds a different opinion, on the ground that a slave though considered to be 
property as sueb, is not property with regard to his original nature, as a man. Nor for a 
dog, or lynx ; because such an animal is free by nature, and there is a difference of opinion 
respecting the property of them.” 

4261. “ A senteuce of amputation cannot be passed upon a thief, without the atten- Further oornti* 

dance and prosecution of the person whose property has been stolen, or his representative, the”* /«--VJKMn»V«nS 
The reason assigned in the Hedaya is, because prosecution is essential to the manifes- vatu/cT^e U pr^! 
tat ion of theft, and, with respect to this rule, it matters not whether the theft be iftc U 

blishod by confession, or by evidence; because an offence, committed against the property ° r 
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of another, can in no way be rendered manifest, but by the prosecution of the aggrieved/ 5 
HoweVer, besides the owner of the property stolen, a depositary, a borrower with or with¬ 
out interest, a hirer, an usurper, a partner in concerns of muzdrobat , or' mustabza , a 
mortgagee, a father, or any other legal guardian, having possession of the stolen article, 
is declared competent to prosecute in cases of theft. If the stolen property be again stolen 
from the possession of the first thief, and the latter have suffered amputation, it cannot be 
demanded against the second thief; but if the first thief be not convicted, or have not 
^ undergone the punishment for theft, it may be enforced, at his requisition, against the 
second thief. If the stolen property be returned by a thief to the owner before any prose¬ 
cution is instituted against him, he cannot be sentenced to suffer amputation. But this 
sentence is not prevented by a restoration of property after the charge is preferred, and 
evidence adduced in support of it. Execution of a sentence for amputation is stayed 
however by the gift or sale of the stolen property from the owner to the thief ; whether 
prior or subsequent to the judgment of the kazee. Amputation is likewise stopped, if, 
after the sentence, a reduction in the market value of the stolen article bring it below the 
legal standard of ten dirms; but tills principle does not apply to any other deterioration, 
from damage to the property, or any cause excepting a fall of price. It is declared in the 
Hedaya that “ if, after witnesses bearing evidence to a theft, the thief plead that the article, 
alleged to have been stolen, is his own property, his hand is not to be cut off; although he 
produce no evidence in support of his plea.” Shafei justly objects to this doctrine, “ that 
every thief has it in his power to plead the property being his own ; and therefore if punish¬ 
ment be remitted on such a plea, the door of it must be altogether closed.” But the Hani- 
fiya doctors reply, that “ doubt occasions the remission of punishment; and doubt is esta¬ 
blished by the plea, since it may possibly be truethey add that Slmfers objection is of 
no weight “ because retraction and denial are admitted after confession, although a person 
confessing lias it always in his power to retract and deny.” But this reasoning, however 
applicable to confessions, when there may be no other proof, is obviously inapplicable to a 
case established by evidence’; and Shafefs objection to the prevalent doctrine therefore 
remains, as noticed by Mi*.' Hamilton, “ altogether unanswered,” or, at least, unrefuted. 
The same rule is applied; in'the Iiedaya to the case of two persons confessing a theft, one 
of whom afterwards pleads, that, the property was his own. In this case, it Is stated. 



r cqmniiwedT 

rj persons, one of whom only is present and on trial, will however c^»\yiet 

irtloutw ^ ng t ho attendance of th 8 absentee. On atrial for tlWjfti'if ’fbo.b'djjsfo'ft' 
tint ' 3 to *' a,ro been stoleu, declare, even after conviotfo^.'and 

property l-longed to tho party accused, and was held in t^t'for lijni hlnifc 


tbe witnesses a<n,; n .. i - , . „ , , .... 

imp 4 b«ve given false evidence? it lie I'avevfQnjegsed) tJiat v Kis 

l ' 1 " wake • any other dec) wliv'ioby u ^l(^n;drise.of the 

gip ni g conviction of the prisoner, lie fr ud<^o; am P u t^i. \0>l4er cases' in 
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which a sentence of mutilation, or the execution of it, is prevented, are detailed in the 
Futcnoa-i- Aalumgiri ; but a further specification of them appears unnecessary. It will 
be sufficient to add, that any stolen property found in the possession of a thief must be 
restored to the owner; and that the latter has an option to demand the value of his 
property, or the prescribed punishment, previously to execution of the sentence; but after 
suffering amputation, the thief is not further answerable for the property. Any sale or gift 
of stolen property by the thief is however declared null and void. And if another person, 
after punishment of the thief, destroy or consume it, he is answerable to the owner for 
the value of it. One punishment for theft, by amputation, as in other cases of hudd, 
includes all past instances; but does not preclude a further punishment for an} future 
repetition of the offence, as far as the restrictions before stated, concerning amputation, 
may admit of it.” , 

4262. Sarika-i-kubra, or highway robbery, is defined to consist in a party going forth 
with force capable of resistance for the purpose of committing robbery; or a single person 
going forth w T ith that intent prepared for resistance, under confidence in his strength and 
courage. There are five conditions requisite for the infliction of the prescribed penalty; 
1 st. That there be force sufficient to overcome opposition from travellers whether the 


Restoration of 
the property. 


Ooe amputation 
for theft includes 
all past instances. 


H iirhwav robbery; 
definition, and the 
five conditions re¬ 
quisite for the in¬ 
fliction of tho pre¬ 
scribed penalty. 


robbers be armed with mortal weapons or not 2nd. That the act be committed at a distance 
from any city, the extent of that distance being a point on which the authorities differ. 

3rd. That the crime be perpetrated within the limits of a Mussulman state ( dar-ul-i$Iam\ 

4 tk. That all the conditions of the minor species of larceny (sarika-i-sughra) be found to 
exist, the robbers also being strangers to the robbed, and legally subject to punishment. 

5th. That the robbers be seized before they repent, and before restoration of the property 
to the person robbed. 

4263. “ Four descriptions of highway robbers are specified in the Hedaya, with the o 

penalties incurred by each, upon conviction, according to their respective degrees of crimi- 
nality. First, those who are seized before they have robbed, or murdered any person, or each, 

put any person in fear. Secondly , those who have committed robbery only ; whether 
upon a Mussulman, or infidel subject. Thirdly , such as have perpetrated murder without 

robbery. Fourthly , such as have committed both robbery and murder. Ot these des¬ 
criptions, the first are to be imprisoned, until by their appearance and demeanor they 
show evident signs of contrition. The second are to suffer amputation ot the right baud 
and left foot; provided the property taken be of such value, as, when divided amongst 
the whole of the robbers, amounts to ten dirms for each. The third class are to suffer 
the punishment of death; and, as it is inflicted by the right of God, for public example, and 
not to satisfy a private claim to kisas, the forgiveness of the heir of the slain is of no avail. 

With respect to the fourth and last class, it is optional with the imam, either to cut oft’ a 
band and foot, and then put them to death; or he may put them to death at once, without 
amputation : he may also order them to be crucified. It further stated in the lledaya u tiw -obbery 

that if a robber, in the predicament first mentioned (viz. who may be sob \l before Ju> bus ^ovmdfag!^ 1 wlU * 
committed robbery or murder), maim or wound a person or persons, there is no disiiiKt 

* 10 k ' ' 
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specific penalty (under the provisions of hudd) for the maiming or wounding; but he is 
liable to retaliation, or the fine of blood, under the rules of kisas for offences short of life, 
at the demand of the person upon whom the offence has been committed. If the robber 
have both plundered and wounded, he is to suffer the penalty of amputation (as one of the 
second description of robbers) ; and neither fine nor retaliation can be demanded for the 
personal injury, the public punishment, as with respect to property in cases of theft, 
superseding the enforcement of private satisfaction. In like manner, if a robber sutler 
death, in execution of a sentence of hudd, nothing is due to the person robbed beyond a 
restitution of the property forthcoming, as already stated with respect to theft.” 

The whole, of a ' 4264. “ If any one among a gang of robbers commit murder, the whole are liable to 

puobblbieformSr- the' prescribed penalty or to discretionary punishment extending to death;* “ because,” 
tz ouToTlhem!' 7 says the author of the Hedaya, “ the punishmeut is, in this instance, considered as a 
thifaudotherwses 1 : penalty for the assault of the whole; which is established by each of them being aiding 
ten'ce h of b hachi * ca " an 4 Getting to the others.”! But if any one of the band of robbers be an infant, or a lunatic, 
N:a. r. l i, or dumb, or a relation within the prohibited degrees of the person robbed, or murdered; 
,j ,, or if any of the robbers have a joint interest in the property plundered; or such property 
be not in legal custody with respect to any one of the robbers ; or if the property taken 
amount not in value to ten dirms for each robber; or lastly, if the person robbed or 
murdered be not a Mussulman, or under the permanent protection of a Maliomedan 
, rus. v i 5 .j government; a sentence of hudd is prevented, against any of the party4 This sentence 
is also barred by repentance of the robber before he is apprehended and brought to trial ; 
it being declared in the koran, concerning robbers, that “ the fixed penalty shall be 
inflicted upon them, excepting such as repent before the magistrate lays his hands upon 
them.” But the right of the individual, for private satisfaction, holds in this case, under 
the rules of kisas ; and the robbers are responsible for the property taken by them. A 
robber delivering himself up, with the property, or the value of it, is not to be prosecuted 
for the stated punishment; nor is any penalty to be inflicted for an old offence, upon a 
person, who, long before his trial, ha3 ceased to rob, and follows an honest livelihood.” 


SECTION VI. 



OF RECEIVING STOLEN PROPERTY. 


Terras to bo u .cl 
io commitment'. 


Kqpeivere vherc 
to be tried. 


4265, recommitments for knowingly receiving or keeping stolen or plundered pro- 
Vl !t ' j ' term “ ihangeedaree” is not to be used; the charge is to be worded (in Persian) 
d u, -r AijJ JU JJj aLJIj , Const. No. 857. 

42G b. Every peraoo who receives any chattel, money, valuable security, or other 
pi p-L >, knowing tbe same to have been feloniously or unlawfully stolen, taken, obtained, or 
uj>qMrte(i» whether charged a 3 an accessary after the fact to the felony, or with a substantive 
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felony, or with a misdemeanor only, may be dealt with, indicted, tried, and punished in 
any place in which he has or has had any such property in his possession, or in any place 
in which the party guilty of the principal felony or misdemeanor may by law be tried, or 
in the place where he actually received such property. Act X\ I. 1851. 

4267. An addition is to be made to the charge in all such cases, with the view to 
show distinctly whether the property illegally possessed was acquired by theft, burglary, 
dacoity, highway robbery, or thuggee. The reason of such addition is that persons ac¬ 
cused of receiving property, stolen or plundered by thuggee or dacoity, raa, 

mitted under Act XVIII. 1839, and Act XXIV. 1843, by any magistrate within t e ter¬ 
ritories of the East India Company,(«) and may be tried by any court, which won t iave 

been competent to try him, had lus offence been committed within the zillah, wheie ‘ 
court sits ;* whereas in the trial of charges for the guilty receipt or purchase- ot proper y 
acquired by theft, burglary, or highway robbery, it is essential to its legal ' a K lt Y’ 
regard be had to the jurisdiction within which the offence was perpetrated, and to tn 
competency both of the committing and trying officer to take cognizance of the same W 

The Calcutta court also observe that under the Acts above quoted, commitments for the 
crime of receiving property obtained by dacoity and thuggee may be tried by the session 
jud.e without the aid of a law officer or assessors!; whereas in the other cases referred to 

the U-ial cannot be held without recourse to a law officer or to the provisions of lveg. VI* 

1832 : and they direct that session judges, who try a case without the aid of a law officer 
or assessors, shall denote on the face of the record the regulation or Act under Inch the 
trial is lield.(c; C. 0. L. P. No. 215, W. P. No. 217, of vol. 3. 

4268. The magistrate is to be guided by the following rules in the investigation of 
charges preferred agaffist individuals for the offence of receiving or buying stolen goods, 
cattle, jewels, money, or effects of whatever description, knowing the same to have been 
stolon. Reg. XII. 1818, sect. 4, cl. 1. 

4269. All prisoners who appear to the magistrate, from the investigation helJ by him, 
to be guilty of having purchased or received plundered or stolen property of any ewC |*l 
lion knowing at the time of his purchasing or receiving the same that such piopeit\ 
been obtained in the perpetration of robbery by open violence, or ot theitacc.ompv.incd 
with any of the aggravating circumstances described in cl. 2. sect. [*• c% *ggia\ated 
cases of burglary] or cl. 2, sect 3f [i. c. cases of theft which the magistrate must or may 
commit for trial before the sessions court] of this regulation, are to be committed by the 


The nature of the 
offence by which 
the property has 
been acquired is to 
be noted in the 
charge. 


V- paras. 4011 
and 4131. 


fr. paras. 40 U 
and 4133. 

If trial is held 
without law officer 
or assessors, the 
authority is to be 
noted. 


Magistrate tn Tie 
guided by tdo fol¬ 
lowing rules. 


H hat cases must 
be committed. 


* tJ. para, 4230. 

f c. paras. 4172 
amt 4170. 


(а) This construction deserves notice, because neither Act XVIII. 1837, «« *" XV "^ 1839 > «pwssly declares, 

that persons charged with ft. offence of unlawful)* and knowingly receiving or bay* Koporty, stolen or plundered by 
thuggee, may bo committed by any magistrate ; the latter Act makes the offence triable by any sessions court; and it scorns 
to be'deduced therefrom that such commitments may be made by any magistrate. . . 

(б) This argument regarding tho vonuo of trial for receiving stolon property has been set aside by Act XVI IS51, 
given iu the preceding paragraph ; but the order contained in the circular* appears to ho stiR in fore*, 

(*) This latter portion appears to have been expressly excluded from their circular order bV the Reiter* v. »'r ; ami 
it would seen, according to Con»t. No. 1071 (jMru.dOlf" that tho aid of tho law offlc.r or assess..ra cm.not he dispensed 
with on the trials of prisoners charged with specific acts of receiving property which has been obtained In thuggeb. 
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magistrate to take their trial before the sessions court; and such persons, if convicted 
before the sessions court of the offence of receiving or buying plundered or stolen goods, 
cattle, jewels, money, or effects of whatever description, knowing at the time that such 
property had been obtained by robbery, or by theft accompanied with any of the aggra¬ 
vating circumstances described in cl. 2 of sect. 2, or cl. 2 of sect. 3, of this regulation, are 
sentenced by the session judge, according to the circumstances of the case, to such 
period of imprisonment as appears proper, in no instance however exceeding 14 years, and 
to corporal punishment [now commutable to 2 years’ additional imprisonment]. Reg. XII. 
1818, sect. 4, cl. 2. 

4270. Where a prisoner -was convicted by a session judge, concurring with his law 
officer, of receiving plundered property knowing it to have been obtained by robbery by 
open violence attended with murder, it was held that he was fully competent to dispose of 
the case himself, and could not refer the trial to the nizamut adawlut. N. A. R. vol. 5, 


page 179. 

whr-r the 4271. The provision for commitment in sect. 4, Reg. IV. 1820,—which enacts that 

t; t err! l xr : V "^ in cases of theft, where the amount or value stolen exceeds the sum of 300 rupees, the 
amount is to be deemed a circumstance taking the case out of the magistrate’s jurisdiction 
comiult'ci 1 mus,ibe as 1° passing sentence on the accused, and is to make it necessary for him to commit the 
accused for trial to the sessions court,— is applicable to purchasers and receivers of stolen 
i ropcrtv, knowing at the time that such property was stolen, when the amount or value 
of the property stolen exceeds 300 rupees. Reg. VI. 1824, sect. 4. 
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1272. The magistrate is also empowered to commit for trial to the sessions court any 
prisoner charged with the offence of buying or receiving stolen property of whatever 
description, knowing at the same time that such property had been stolen, although the 
property may not have been obtained in the perpetration of theft accompanied by any of 
the aggravating circumstances described in cl. 2 of sect. 2, or cl. 2 of sect. 3, of this 
regulation, provided that the prisoner has been before convicted of the offence of buying 
or receiving stolen property, or of robbery, burglary, theft, or other heinous crime, or that 
the prisoner appears to be an habitual and professional receiver of stolen property, or a 
person of notoriously bad character ;—and such person is, upon being duly convicted 
before the sessions court, to be liable to such punishment, within the limitations prescribed 
in the preceding clause of this section, as the sessions court judges proper to direct on a 
consideration of all the circumstances of the case. Reg. XII. 1818, seek 4, cl. 3. 

4273. A previous conviction of petty theft, not exceeding ten rupees, when unattended 
v. i 4, i any aggravating circumstance, is not to be deemed a previous conviction c l a heinous 
crime, such ag precludes the magistrate’s judicial cognizance pf a charge of buying or 
receiving stolen property, and requires that the prisoner be committed for trial before the 
sessions court m the above provision. Reg. VI. 1824, sect. 5. 

42/4. Session judges are to be careful that their law officers stato specifically in their 
futwas, declaring any persons to be convicted of receiving or purchasing stolen or plun¬ 
dered property, that buch persons are convicted of having received or purchased such 




property “ knowing the same to have been stolen or procured by robbery.” And the 
judge is to enter the same specification in the abstract statements. C. O. No. 115 of vol. 1. 

4275. With exception to the cases above-mentioned, the magistrate is to hear and 
determine, without reference to the sessions court, all other cases in which individuals are 
charged with the offence of buying or receiving stolen property of whatever description, 
knowing it at the time to have been stolen ; or with the offence of having in their posses¬ 
sion property obtained by theft or robbery, and knowing at a period of time subsequently 
to its first coming into their possession, that such property had been so obtained, notwith¬ 
standing which they have kept the stolen property in their possession without restoring it 
to the owner or giving information to the local police officer or magistrate. In such cases 
the magistrate, after having duly considered the evidence in support of the prosecution, 
the defence of the prisoners, and the evidence of the witnesses designated by the prisoners, 
is to proceed to pass sentence of conviction or acquittal: if the prisoners are convicted, the 
magistrate is empowered to sentence them to imprisonment with hard labor for a period 
not exceeding in any case 2 years, and to corporal punishment [now commutable to one 
year’s additional imprisonment], Reg. XII. 1818, sect. 4, cl. 4. 

427G. A magistrate is not competent to punish receivers of stolen property in any 
case, the aggravating circumstances of which render the commitment for trial of any of 
the prisoners necessary ; but he must commit them for trial under the rule contained in 
cl. 2, sect. 4, Reg. XII. 1818. Const. No. 857. 

4277. The magistrate is to make a point of recording, in his roobakaree of commit¬ 
ment, the express circumstance or circumstances of aggravation, which have led him to 
commit a case of receipt of stolen property instead of disposing of it himself; and the 
session judge is to give the same information iu his abstract statement of sentences passed 
without reference. C. O. No. 239 of vol* 1. 


4278. The knowingly receiving property acquired by burglary, comes under the 
general definition of property acquired by theft; aud a discretion is left as to the degree 
of punishment according to the circumstances. Const. No. 303. 

4279. When the stolen property lias been traced to the possession of the prisoner 
shortly after the theft, and he is unable to account satisfactorily for its possession, the 
presumption is that he was the actual thief and not merely the receiver. Reports L. P 1855, 
part 1, page 28. 

4280. A conviction of receipt of stolen property can be sustained only when there is 
proof of the personal possession of such property by the prisoner, as by having the property 
in his own hands, or directly under liis personal charge, or within his house, with his 
consent and with a knowledge on his part of its having boon obtained by theft or robbery. 
When proof of personal possession i;i some of those modes is wanting, there may bo groiiu l 
for a conviction of accessaryship after the fact in a robbery, but not for* that of the receipt 
or possession of the plundered property. N. A. R. vol. G, page 147. 
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The mere pur¬ 
chasing of stolen, 
property is not an 
offence; 


although the seller 
bears a bad charac¬ 
ter; 


4281. There is no law, since the abrogation of sects. 12 to 25, Reg. I. 1811, which 
empowers magistrates or judges to punish sonars or other persons for purchasing suspicious 
piopeit}, without giving information to the police. And a session judge is not at liberty to 
make any act penal which is not declared to be so by the law of the land. Reports W. P. 
1855, part 1, page 525. Where there is no criminal knowledge there is no offence. Reports 

P - 1855, part 1, page 828. 

4282. The presumptions, which establish the guilty knowledge, must be matter of 
evidence in each case. It is not sufficient for a legal conviction that the prisoner bought 
the stolen property from a person of bad or doubtful character without inquiry as to the 
means by which he acquired it. Reports L. P. 1852, part 2, page 666. 


nnd the price paid 
is below real value. 


4283. But the mere fact of the prisoner having purchased the property at a price much 
below the real value of it, is insufficient to establish a valid presumption of guilty knowledge ; 
and where the acts of the prisoner, in other respects, were opposed to a belief in his guilt, he 
was acquitted. Reports L. P. 1855, part 2, page 307. 


But subsequent 
act3 may show guilt 
in purchase. 


4284. When the prisoner urged his respectability to show that in receiving the stolen 
property, he had no knowledge of the manner in which it was acquired, the court held that 
the guilty knowledge was established by liis concealing the property, by his not entering it 
in his accounts, and further by lii3 obtaining it without any enquiry from two persons of 
notoriously bad repute, one of whom bad been previously convicted of theft. Reports 
W. P. 1855, part 1, page 111. 


n does not ne- 428o. Although the act of having possession of property obtained bv theft or 

cr^arUyfoV.ow that . J AuuuLiy, 

tbo PO’SWMOU of without having received it with the knowledge that it was so obtained, such knowled<>*o 
° having only Subsequently arisen, is punishable under the Mahomedan law and the above 
kavingsuhsequeot- provisions, j et it is not intended to declare that it is in every instance punishable * as it 
must obviously depend on the circumstances of each particular case, whether the act in 
t“ p'S question is, or is not, a criminal offence: under the discretion which cl. 4, sect. 4, R e „. 
XII. 1818 allows to the magistrate, he is considered to have a discretion not to punish at 
» .mprUlo! hi cases in which no criminal act appears to be fairly imputable to the bond fide 
th. ground, ofaacli purchaser or possessor of property acquired by robbery or theft. Where it is determined, 
~ tract I . au wnL * 011 the circumstances, to be an offence, and is left punishable by the futwa at discretion, 
(as the act is evidently of a very different complexion from that of being a criminal 
receiver of stolen goods, and thereby a principal encourager of goods being stolen) it is 
the opinion ol the nizamut adawlut that it should be punished as a misdemeanor not of a 
-vorj, serion nature ; and that a sentence equal to that, to which the magistrates are limited 
by the above provisions, is sufficient iu most cases as a maximum of punishment: aceord- 
ingly* hi any instance where a higher penalty is adjudged, a particular statement of the 
groundsel ueb aentenc* is to be inserted in the abstract statement of prisoners punished 
without reference. Ihe above remarks show how essential it is, in the trial of charges 
for receiving stolen property, or property acquired by robbery, not only that the evidence 
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to ground a conviction should go to the mode and circumstances of the receipt, and not to 
the mere fact of possession ; but also that the law officer, where it is intended by him to 
convict of the criminal receipt, should specify the same clearly and precisely in the terms 
of which he makes use. C. O. No. 215 of vol. 1. 

4286. The court, having observed several instances, in which prisoners, who were 
apparently guilty of the offence of receiving stolen property knowing it to h.ue been stolen, 
were committed to the sessions court for trial on a charge of knowingly keeping stolen 
property in their possession, which charge does not necessarily imply that the piopeity so 
retained was received with the knowledge that it had been stolen,—deemed it expedient to 
call attention to the distinction pointed out, in the C. O. quoted above, between the receipt of 
stolen goods with a criminal knowledge which is a heinous offence, and the act of retaining 
possession of them when the knowledge of their having been stolen has arisen subsequently 
to their receipt, which is a simple misdemeanor. Care and precision are enjoined in framing 
indictments in cases of the kind in question. Whenever there is any doubt as to whether the 
higher or lower grade of offence has been committed, the charge should always be made for 
the higher grade on the principle laid down in para. 16 of C. O. No. 54 of vol. 2. C. 0. 
No. 103 of vol. 4. W. P 1 

4287. A husband and wife should not be indicted jointly as receivers of stolen property 

found in their house, unless it be in evidence that the wife acted independently and not under 
the influence of her husband. N. A. R. vol. 1, page 353 ; and vol 6, page 92., 

4288. Where a person was discovered dead in his house, anil his jewels afterwards 

found in the possession of the prisoner, the latter was convicted of receiving property^ 
knowing it to have been obtained by theft attended with murder, tilthough nothing was 
adduced to show the period of time up to which the property had, remained in the possession 
of the deceased. N. A. R. vol. 2, page 425. \ v 

4289. It is hereby explained, that persons, charged with the offences specified ia the 
preceding clauses of this section, may be brought to trial and sentenced to punishment, 
although the actual perpetrators of the theft or robbery have not been Convicted ; provided, 
however, that the fact of the theft or robbery laving been committed be established, and 
it be proved that the purchaser or receiver knew that the property in question, had been 
obtained by theft or robbery. Reg. XII. 1818, sect 4, cl. 5. 

4290. On general principles, and under the provisions of the Mahomed an law of 

evidence, the record of the conviction of a person charged with theft is not conclusive 
proof against an alleged receiver of stolen goods to prove the theft, if the latter desire to 
controvert the propriety of the conviction, and produce evidence to negative the fact of a 
theft having been committed. Const. No. 1-17 

4291. In answer to a court of circuit who objected to the practice of sentencing 
receivers of stolen property to a more severe punishment than that which is awarded to 
the thief, the nizamut adawlut replied that they were not prepared to narrow the discre¬ 
tion confided to the magistrates by the above provisions; as the oflbuce of receiving stolen 
property admits of so many shades of difference, that it would be impracticable to define, 
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Property to be 
retained, if case 
committed. 

Precedents. 


•ftith any degiee of accuracy, under what circumstances a case of that description should 
he considered to be of an aggravated description or otherwise. Const. 466. 

4I-J-. The magistrate ought not to restore the stolen property to the owner in a case 
committed to the sessions. Reports L. R vol. 4, part 1, page 215. 

Where the prisoner was convicted of receiving property, knowing it to have 
been obtained by theft attended with murder, he was sentenced to imprisonment for 14 
years; JV. A. R. vol 2, -page 425. On conviction of the guilty receipt of embezzled 
property, the wife and brother of one of the persons convicted of the actual embezzle¬ 
ment were sentenced, for retaining possession of and concealing part of the property, to 
imprisonment for 2 years; and another also a relation of one of those persons was 
sentenced, for disposing of part of the property, to imprisonment for 4 years ; N. A. 12. vol. 5, 
page 1. Where stolen property was found in the houses of the prisoners two years after 
the theft, and there was no proof that, at the time of receiving it, they knew it to be stolen, 
they were acquitted; & A. R. vol. 2, page 325. 


Restitution 
of stolen pro¬ 
perty. 


4294. There is no regulation which prohibits the delivery to the person robbed of any 
articles, which are proved to belong to him, or to have been purchased with money stolen 
from him. The officer disposing of the case must exercise his discretion in the disposal of 
the property. Const. No. 604. 


money or property 4_95. Ibiec sonars were convicted of embezzling 1752 rupees from some travellers, 
wj'.u tho^pr.;. w1k ’ rested one ni S llt in their house; on a subsequent search of their premises 241 rupees 
were recovered; certain mahdjans gave up 300 rupees with which the son of ono of the 
prisoners had purchased gold inohurs from them; and other sums were recovered from a 
person frot:. whom the same man had redeemed certain ornaments, and from a mokhtar 
who had placed part of the stolen money with a banker. It was decided, in accordance 
with both the Mahomedan and the English law, that the person from whom the money 
was embezzled was entitled to the restitution of it, whether the rupees were the identical 
coins embezzled or others restored in lieu of them; and the court directed payment of the 
whole amount recovered to be made to the prosecutor.(a) N. A. R. vol. 5, pace 1. 


lh .! " l: ' Sh °' V ’ ’ y ‘ ao< ' 8 Gco - 4 ' ca P' 29 - 300 • C7 > in uricr encourage tho prosecution of offenders, it is enacted 

or , . ‘ aUy E'ersor., ffinlty of any such felony or misdemeanor as aforesaid, in steuliug, taking, obtaining, or converting 
offence Y rcCL ' 1 " nir °° T money, voluablo security, or other property whatsoever, shall be indicted for any suci 

the pm ,Vrt * 1 T, beh “ lf ° f the 0wi>cr ° f tl "'' P ro P CTt y oe “• executor or administrator, and convicted thereof, in such eac, 
convicted! 11 'll r?St0 "‘' 1 to the 0wner ’ ° r his representative ; aud tho court, before whom any such person shall bo S ( 
thereof in ,UV0 ^°" cr *° awurt *» * rom tlinc time, writs of restitution for the said properLv, or to order tho rcstitulioi 
-oevrity 'h ui ^ ^ mur ^ I,muuci y P rov *dcd always, that if it shall appear before any award or order mud©, that any valuabli 
being u negott liT 1 ^ P*" 1 or by some porson or body corporate liablo to the payment thereof, 0 ] 

corporate for n \!,*, a^iZd! "h* 11 • 1“'' b<!C " b ° nSfide t “ kou 03rocelvBd - h V tKm3fcr b - v somo P er30 “ or bodj 

‘ tt ,le consuit*r«aon, without any notice or without nay reasonable cause to suspect that the «nm, 

1 ' y ', ’ r ""•■demeanor, been stolon, taken, obtained, or converted as aforesaid ; in such case tho court shall no 
award or onler th rc*„„, iu „ * „ uch security." Tlle conrl ^ UBder lll0 al)0V0 ptJ vtolen, order a Bank 

"° 1,LCn " 3d "““celled, to bo delivered up to tho prosecutor of an indictment ugninst the party who .-tod 

! • rr 7 n T rW “ C0OVlCM ° f " t6a ' te * »“«** and it appeared that he had toft In the care ol onother a hLL w W 

‘ w “ fr ' ,B ‘ thp IQU,lt have purchased with the stolen money, the Judge made aa order or the deli7 n 

the horse to the prosecutor. Dtyeit. u an oraer lor the delivery 0 : 
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Of 
pro- 


4296. The session judge is to require the magistrate to certify the execution of ail f J^ a s | ls ^ fica ^: 
orders for the restoration of stolen property, either in the return endorsed on the warrant 

of the sessions court, or in a subsequent return to be made as soon as the execution of the stolen property 
order admits : and such certificates are to be carefully preserved among the records of the 
sessions court. C. O. No. 5 of vol. 1. 

4297. Voluntary restitution of the property by the prisoner does not relieve him from voluntary restitu- 

J A i o i tion does not purge 

tlie consequence of the criminal act. Reports TV. P. lbo‘2, page lo t. from crime. 

4298. All criminal courts, within the territories under the government of the East ^Restitution 
India Company, may add to the punishment competent to them to inflict upon persons con sto 2 en 
victed before them of robbery, theft, embezzlement, knowingly receiving stolen goo, s, perty . 
cheating, or other wrongful appropriation of property, or ot being accessaiy or P m 7 t0 11L -in\nmmmt e the 
any such offence, the punishment of fine not exceeding the loss appearing to be caused to 

the several persons who have suffered by such wrong; and may pay and distribute tie b ® P°r; 
proceeds of the said fine, or any part thereof, to or for the benefit of the said several per- ^ p “ p °/ i(it ^ n ^ 
sons, according to the discretion of the court. Act XVI. 1850, sect. 1. property; 

4299. These provisions apply to cases of plunder of property. Reports L. P. 1S51, including plunder, 
part 2, page 348. 

4300. The order imposing such fine can be passed only by the court which convicts ^Orfcr be 
the prisoner. The officer making the commitment has no authority to pass an order of ^hicb convicts, 
that nature. Reports W. R 1851, page 665. 

4301. Payment of every such fine may be enforced by distress and sale, under the fi Jr aforcemoilt of 
order of the court, of the goods of the offender. Act XVI. 1850, sect 2. 

4302. Such fine must be paid to the aggrieved person, as it can be imposed only 
for the purpose of his reimbursement. Reports L. P . 1852, part 2, page 291. 

4303. When the property of the prisoners is declared liable under this rule, the orJci ^ i.xr.c^ amount 

must find the amount of property actually carried off'. Reports L. P. 18J6. paic 1, to^bu inserted m 
page 583. ^ ^ 

4304. The aggregate of such fines cannot exceed the value of the piopei ty cauieil tual lQ88 . 
off, less the value of any portion of it that may have been recovered. Repoits L. i . 1853, 

part 1, page 190. Reports TV. P. 1856, part 1, page 187. 

4305 In the application of a heavily penal law, such as Act X\ I. 13*30, much care nnu to be con- 
and discrimination are necessary, so as to reduce within fair ami credit)re limits the amount souabio t»aut*. 

| oss oa account of which a tine is awarded us compensation. 0. O. No. 8, September 

12, 1854. L. P. , , 

4306. The judge awarding such line, should record on what evidence ho has con. 
eluded that property to that amount was really stolen. Reports L. P. 1854, part 2, 
page 369. 

... . - p f aad whelhor fino 

4307. It should always be distinctly mentioned mn sentence whether suel> lino is 10 iv . ..vajoiuny 

be levied jointly ol severally. Unless from some special circumstances in a e-nse, such 
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fines should be imposed jointly and severally upon prisoners convicted of participation in 
a common offence. Reports L. P . 1853, part 2, page 114. 

crc^^bc stayed 4o08. 1 he order, directing the levy of a fine under the above provisions, should not be 

peudiu?appeal. carried into execution until the period for appeal has elapsed; and, in the event of an appeal 
being made, until the final sentence has been passed. C. O. No. 55 of vol 4. L. P. 


The law cannot 
he enforced in an¬ 
other jurisdiction. 


4J09. Sect 2, Act XVI. 1850 contains no provision for distraining and selling the 
goods of an offender in another jurisdiction. The distress and sale must be made under 
the orders of the court directing them ; and the orders cannot be transferred for execution 
elsewhere without express provision to that effect, as in other cases where the law lavs 
down rules for giving effect to the orders of a magistrate of one district in a different one. 
Letter of N. A. to Magistrate of 24-Pergunnahs, No. 1415, October 6, 1852. 


4310. The mode of operation of Act XVI. 1850, has come under recent notice 
< m the workin ^ of in connection with the administration of criminal justice, and it has been observed that the 

Act XVI. 1850. .... J • 

provisions ol that enactment are, in many districts subject to the court’s control, altogether 
unenforced ; that, in others, if not inoperative, the law is only very partially and capriciously 
acted on ; and that, generally, no obligation appears to be recognised of carrying out the 
object and intention of an enactment which, though in its terms permissive and not injunc¬ 
tive, is based on acknowledged principles, and, having been framed by the legislature for 
practical enforcement, ought not to be ignored by those charged with the administration of 
the criminal laws. From returns prepared in the court’s office, calculated to show the 
extent to which the Act referred to has been enforced from the time it came into effect in 
these provinces in the sessions and magisterial courts, a great inequality of operation is 
manifest, the magistrates of some districts having made no use of its provisions, while in 
others effect has been generally, though to no large amount in money value, given to it bv 
the magistrates courts. The sessions courts have, in some instances, imposed largo fines 
but with almost no result, and some defect of machinery for carrying into execution the 
order of the court in this particular must be inferred from the nearly entire failure to 
realize any portion of the fine so imposed. With a view to urging on the local tribunals 
a consistent and regular, and at the same time guarded, enforcement of the provisions of this 
law, the court think it needful to notice what appear to be the principles on which the 
enactment is founded, and whether they are rightly apprehended by the mass of those who 
Principles on Cui / d u P on to administer it. The Act is for “ restitution of the value of stolen pro . 
mtllfijilfuudca 01 " ^ r ~ and a Pplies to all kinds of misappropriation of property, empowering all criminal 
A V" L * add t0 ^ l0 punishment they are competent to inflict for the offences named, £f the 
pums unent of hne not exceeding the loss appearing to be caused to the several persons 
A 8n ft*-icd by such wrong,” payable and distributable, in whole or in part, to or for 
i lc l nefit ot such sufferers. The presumed basis of this law is the opinion of the writers 
ui the udimi Code, tin t every person who is injured by an offence ought to be legally 
entitled io a compensation for the injury:”—also “ we are inclined to think that an arrmigo- 
mont might be adopted under which one trial would do the work of two: we conceive 
tuat in every case in which fine is part of the punishment of an offence, it ought to be com- 
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petent to the tribunal which lias tried the offender, acting under proper checks, to award the 
whole, or a part, of the fine to the sufferer, provided that the latter signifies his willingness 
to receive what is so awarded in full satisfaction of his civil claim for reparation.” As has 
been remarked by the government the principle of not allowing a depredator or his family 
to enjoy the profits of his wrong doing, and of making, as far as can be done, a prompt re¬ 
stitution or compensation to the sufferer, is obviously, in so far as it can be accurately applied, 
most essential to the satisfactory and efficient administration ol criminal justice. The 
law, in its practical working, may be contemplated in a two-fold light, in its bearing on 
the criminal, and its possibly over-severe operation, in some instances, on tm , a ~ ,' c as 
on others, and in its effect on the interests of parties suffering wrong b) his act., 
the object of the act is fulfilled in securing indemnification of then loss. In re 0 ar 
first matter, its effect on the criminal, when provision is made for a fine “ not excee mg 
the amount of loss appearing to have been sustained,” apprehensions might, not unnatura y, 
be excited by the fact of the little reliance which can ordinarily be placed on the repor s 
made of the amount value of property stolen, and of the temptation presented by such a 
provision for sufferers to exaggerate their loss or even accuse men of substance falsely, 
involvin'" the risk of great harm and injustice, in the hands of inconsiderate or inex¬ 
perienced officers, in regard to the discreet application of the law. It might further 
be feared that the knowledge of such a law, and of the discretionary power conferred 
by it would itself tend to increase the laxness of estimate or dishonest inclination 
noticed above, or to create it where it did not exist It would perhaps be apprehended that 
even respectable persons might not regard themselves as bound to strict veracity or exacti¬ 
tude in their narrative of loss, where the party affected by it is one who has injured them, 
and is indeed, the enemy of the community '; and it would be suspected that, even if no 
intentional desire to exaggerate a loss should exist, such a result would be no improbable one 
in the case of rich individuals who may not actually know what their personal property or 
amount of cash was, or, consequently, what may have been abstracted. Caution and di»cre 
tion in exercising the powers conferred by the Act are, doubtless, suggested by thca<. coast 
derations, in order to the prevention of abuses ; and, in applying a highly penal law bkc tib, 
much care and discrimination are needed to reduce within fairly credible limits the amount 
of estimated loss in compensation of which a fine is imposed; and, consequently, 'wheie 
the alleged value of stolen property may be the sole reason for the commitment of a prisoner, 
<-uch p r0 of should be placed on record by the criminal courts as may show a reasonable proba¬ 
bility that the loss sustained by the prosecutor really amounts to the sum specified, and 
charged in the indictment It may, at the same time, be doubted whether, in practice, evil 
results of the above kind, in the abuse by prosecutors of the provisions of the law, have been, 
to any extent, common or prevalent; nor can the mere anticipation oi such consequences be 
any sufficient reason for judicial officers neglectiug to carry out, on fit occasions, the intention 
of the enactment. It would, on the other hand, be open to remark that the interests of the 
sufferer from misappropriation must bo very imperfectly secured by a provision which may 
he altogether inoperative from the poverty, or be evaded and defeated by the cunning, of the 
criminal and his friends, and the reimbursement contemplated by which must, in all or most 
thefts of large amount, be partial and inadequate by reuson of the restricted application of 


Caution and dis¬ 
cretion necessary 
in regard to value 
of property stolen. 


* Ste paras. 4183 
and 4184. 
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or pcilonaTpropci- the distress and sale to the “goods,” that is to the moveable or personal property, which 
only, it has been held, is liable to the process of distraint, whereby houses (among other 

b..- P a r twcted r hcioro b ro l :Crt .y) are exempted. Further, if any tangible property liable to distraint under this law 
should lo forthcoming, the difficulty arises of its being contrived to be secreted, or made 
avvay with, in the interval between the apprehension of the criminal, and the final process of 
(hstiainfc following upon fine after conviction, and of a consequent evasion of the Act. The 
attachment of any personal property of parties accused of theft, upon apprehension, witli a 
*° securing the eventual indemnification of the party losing by such Act, is not a pro- 
Fiiio may bead- ce ^ are warranted by this enactment. It has also been doubted whether the presiding 

juucfu after deci* 4.1 •, • *■ P 

'•uiiiority m a criminal court, proceeding under the Act, is competent to pass an order of 
iii; 0 , within its meaning, after decision of the case, or whether it is absolutely necessary that 
such order should be passed at the time of decision. The latter obligation may be thought 
to be implied, but is not expressly declared by the terms of the Act; though instances are 
frequent of prosecutors, after a criminal sentence has been passed, coming forward with a 
claim for reimbursement and with indication of concealed or alienated property which they 
^entenco of fine have discovered, belonging to the sentenced culprit. With regard to the practice of the 
on uii re .-Liable authorities, in their appreciation of the purpose of the law, the court observes that much 
reference T^the : ^certainty and diversity appear to exist. Some officers, adverting to the permissive terms 
reriiiratlou. " ' ^ I )rov * s ' on > have not felt themselves under obligation to apply them in practice. Others* 

instead of imposing the fine allowed, and leaving the result to work itself out, have been 
wont first to institute an enquiry as to the existence of property, and the means of realizin'- 
any fine which might be iinposable, arguing tliat where the absence of material of payment 
ia certain or Presumable, it is useless to go through the form of an award. Others 
have sjoken of the working of the Act, and their sense of the obligation they aro under 
to enforce it, chiefly In respect to its supposed effect, or otherwise, on the repression of 
crime. In these several instances, misapprehension to a greater or less extent, nppe-trs to the 
court to exist. Officers are bound to avail themselves of all reasonable occasions of Lforci.- 
the laws which may be enacted for their guidance, irrespectively of a future contingency for 
which they are not responsible. While, moreover, one of the results of such a penal law 

w Hen equally and duly executed, might be to repress crimes against property, yet its primary 
intent and object appear to be the more perfect vindication of justice by not only punishing 

!)“ "' ron *- docr ’ but als0 av ' ardin S compensation for the wrong. The court consider that the 
oregomg remarks are sufficient, at present, to direct the attention of the zillali authorities 
''' ’ V 7 |,; ’ to the ’’Hportance of e -ut the permissive as of the law in a - 

B»«itn V; aMb. c^cuiaod to avoid, on the one hand, die risk of exaggerated estimates of loss or false an( [ 

perjur. implications of innocent people, and to secure, on the other, the prompt r | 'inilun- oe _ 
01 ' ''' 88 ' lt a * lna y practicable, o( parties whfe have suffered, less of property by the 
aw ess acts * . nd, it is not enough th : <««/; it must 

7 ' v< t must l |; ivo a fair trial given to it, and the local officers will then possess 

mean ., who h are wanting at present of testing its practical utility, and suggesting improve 

meiits or indicating defects. C. O. No. 108, January 2, 1855, W. R : and No. 15 M-irel, 9 i" 
1855, L. R. * iarc n 21, 
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4311. Tho following register is to be kept up by the magistrate of all fines imposed Register of all 
under Act XVI. 1850, and the entry of each fine is to be made as soon as the order is kept up pending 
passed. An abstract of this register showing the items still unrealized, with explanations of {kem. C21uailoa of 
the causes of delay in recovering the amount, is to be submitted to the court with the 
magistrate’s annual criminal report. 


Year. 

Number of 
case. 

Name, caste, age, 
and residence of 
person fined. 

Amount of fine. 

Date of 
fine. 

Name, 
age, caste, 
and resi¬ 
dence of 
person to 
receive 
the fine. 

Steps 
taken to 
recoverthe 
amount. 

Remarks. 









> 



In the column of remarks are to bo entered the date of recovery of any part of the 
fine, the amount recovered, and the source from which the amount realized was derived. 
The column will remain open until the whole amount of the fine has been recovered, or until 
it appears to be hopelessly irrecoverable, in which case an entry is to be made to show the 
date on which the case was struck off, and the reasons why its further continuance on the 
file may be considered useless. C. O. No. 12, April 29, 1857. L . P\ 


CHAPTER II. 


OF MALICIOUS OR WANTON DESTRUCTION OF CATTLE. 

4312. Whoever is charged with maliciously or wantonly causing tho death of any May bo treated 

^ . f *bv poli co as a 

cattle, the property of another, may be proceeded against in the mode prescribed m section heinom offence. 
25, Regulation XX. 1817* for proceeding against persons charged with a heinous offence ; Set^ paras . 
and shall, on conviction before a magistrate (or other officer exercising the powers of a 
magistrate), be liablo to imprisonment with hard labor for any period not exceeding three 
years ; or, at the discretion of the said magistrate, may be committed for trial before the 
session judge, and, on conviction, shall be liable to imprisonment with hard labor for any 
period not exceeding nine years.( a ) Act IY . 1856, sect. 1. 

4313. The provisions of Act XVI. 1850f are applicable to persons convicted of 
offences under this Act. Act IY. 1856, sect. 2. 


Power of magis¬ 
trate. 


Power of judge. 
Value of cattle to 
bo restored. 

f See paras. 

4298, 


(a) Under the Mahomedan law, cruelty to animals causing, though not intended to cause, death, although 
unaccompanied by any malicious intent towards their owner, is un offence punishable under tho general head of taaemr. 
Report.- L. P . i852, part 1, page 831* 

The law quoted in the text is not applicable to attempts to commit the offence described. But for such un 
attempt a sentence of 7 ytars with labor was confirmed by the Suddor Court. Reports L. iS$6, part l. 
page 313. 


10 N 
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OF OFFENCES AGAINST PROPERTY. 



CHAPTER III. 

OF ARSON. 



Definition of 
arson 


SU u. 4314 ‘ T,ie wilfully and maliciously setting fire to any village, town, house, or other 

5e9^k?ns b TOMton)y C U1 const dutes the crime of arson, which is punishable only by the sessions court. This 
efinition includes the malicious and wilful burning of a boat laden with men or merchandise, or 
of a tent, or other place used for the time being as a dwelling. Acts of incendiarism other than 
the above do not fall within the definition of arson found in the regulations; and the criminality 
of such acts varies very much according to the presumed motives of the incendiary, the effect of 
his act either actual or probable, and generally the circumstances which distinguish it. But there 
™ witM^co*! is nothin S in the regulations which precludes a magistrate from disposing finally of such cases, 
of °h> a»- provided he considers the punishment, which he is competent to award under sect. 19, Reg. IX. 

1807, adequate to the offence proved. The magistrates are to act according to this view of the 
law, bearing in mind that, if by any act of incendiarism, not coming within the above definition 
of arson, lives are endangered or valuable property destroyed, or if the act is accompanied by 
■tettSTiSS: ° ther aggravation , the y are at liber ty to exercise their discretion in committing the accused to 
vation • wuh 8p8r ^ tbe 3essions court. In such cases, however, the magistrates are required to state specially in 
explaining hi9 the calendar or roobakaree of commitment their reasons for making over the prisoners to the 
sessioas C0l,rt > in preference to passing sentence themselves; and any commitment of this 
jtf the discretion- kind, for which such special reason is not assigned, is liable to be cancelled. Those cases 

«T h :“iV om r “ wWch th ® sentence sanctioned by cl 7, sect. 2, Reg. LIII. 1803 is considered insufficient* 
is insufficient^ H are to be referred by the session judges for the final orders of the nizamut adawhu ^ 
is to refer the trial. seC t. 6 , Act XXXI. 1841. C. O. No. 13 of Vol 4. C 


Cases of arson 
must be committed. 


4315. Cases of arson as defined in C. O. No. 13 of vol. 4 must be 
sessions. Wilful arson of course implies a malicious intent. Reports L. 
page 893. 


committed to the 
P* 1852, part 1, 


sentence 
recjuirtU far each 
oueoct, 


Terms tobe u«otl 

in I bo vernacular. 


4316. 


- Aison and incendiarism are not offences, the penalties of which are within the 
scope ot sect. -, Reg. VI. 1824. That section refers to convictions and sentences of burglary 
and theft only. Reports L. P. 1852, part 1, page 893. 


4317. The word “sqkhtugee” it is thought is not a proper equivalent for « incendiarism”; 

• ', Use ^ IR teitns us ii 0*^1 and ^ t 0 represent arson and 

icc-n, larisin respectively, is recommended. C. O. No. 16 of vol. 4. IV. P. The following 

' Ita. GSCr *° r use * n * be l' ower Provinces in all statements and proceedings:—arson 
j.. j ^ .—incendiarism, k*. 

o. O. No 20 of vol. 4. L. P. 


^ I'n'-cdt-nte, -i.518. Where the arson was committed by a body of armed men, who attacked and 

estio} o a rival hath, the prisoners were sentenced to imprisonment for 5 years with labor 
an m>ns, epoits L. P. 1851, page 364 and 963. And the same punishment was awarded 
when a house was wilfully 6 et on fire at night, although the motive was not apparent; 
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Reports L. P. 1851, page 1729:—and where the act was done openly and from motives 
of revenge ; Reports L. P. 1852, part 2, page 288 ; and 1853, part 2, page 390. Where the 
value of the property destroyed was large, sentence was passed for 7 years’ imprisonment. 
Reports L. P. 1853, part 2, page 926. Where the prisoner set fire to his own house, giving 
notice thereof to his neighbours, apparently without motive, and but little harm was done, 
he was sentenced to imprisonment for one year without labor or irons. N. A. R. vol. 3, 
page 230. And where the prisoners, who cultivated a piece of land of which the proprietor 
had lately granted a lease to an indigo-planter, evinced a disposition not to relinquish the 
land, and threatened to burn the factory, if they were deprived of possession; and one of 
them at night set fire to a heap of old and worthless indigo weed distant only six paces hom 
the factory” while the other stood by aiding and abetting, and the weed was burnt; tne 
former was sentenced to imprisonment without labor and irons for one year, and the latter 
(in consideration of his youth, 14 years) for four months. N. A. R. vol. 3, page 362. 

4319. Where the prisoners maliciously and by open violence set fire to some mustard 
plant stored in sheaf, the ringleader was sentenced to 5 years’ imprisonment with labor and 
irons. Reports L. P. 1853, part 2, page 526. And in a similar case, with reference to 
the large amount of property destroyed, the imprisonment awarded was for 14 years. 
Reports L. P. 1854, part 1, page 696; 1855, part 2, page 565 ; and 1856, part 1, page 312. 
So, in a similar case, for 7 and 5 years. Reports W. P. 1853, part 2, page 1556. 


NOTE. 

Bv the English common law, the offence of arson is a felony, and is defined by Lord Coke to be the 
malicious and voluntary burning the house of another, by night or by day. It must be the house of another ; tho 
burning of a man’s own house is no felony at common law ; but if a man set fire to his own house maliciously, 
intending thereby to burn the adjoining house belonging to another, if the latter house is burned, it is felony ; if 
not, it is a great misdemeanor. To constitute arson at common law, it must be proved that there was an actual 
burning of the house, or of some part of it, though it is not necessary that any part should be wholly consumed, or 
that the fire should have any continuance, but be put out, or go out of itself. The setting Jire to the house ot another 
maliciously to burn it, is not a felony, if either by accident, or timely prevention, the fire does not take 
Where a house ha9 been robbed and burnt, proof that part of tho stolen property was found in the possession ot 
the prisoner is evidence to show that he committed the arson. The act of burningmnst be proved to have been both 
wilful and malicious, otherwise it is only a trespass and not felony : but where the primary intention of the otleml- 
er is to burn only his own house (which is no felony), yet if in fact other houses arc thereby burned, being adjoin¬ 
ing and in such a situation as that the fire must in all probability reach them, tho intent being unlawful, and the 
consequence immediately and necessarily flowing from tho original act done, it is felony ; f<the lawiu such case 
implies malice : and generally, if the act be proved to have been done wilfully, it may bo inferred to have been done 
inuliciously, unless the contrary be proved ; the absence of malice or spito to the owner is no answer to the charge. 
The offence may be committed, not only with regard to a dwelling house, but also regard to all out-houses 

which are parcel of it, though not contiguous, or under the same roof.—Betides the common law, the various offences 
of burning houses and other property are uow for the most part provided ag■■inst by various statutes, under one of 
which a person unlawfully and maliciously setting fire to any dwelling house, any person being therein, may bo 
adjudged to suffer death. Roscoe's Digest and Archbold's Criminal Pleading. 


Precedents 

incendiarism. 
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CHAPTER IY. 

OF FRALDLLENT offences against property. 


ui th ext0 ,Z i£Z Z MeZZ atl off *5*‘** , ‘ ° f min ' sterial of government 

chapter 5, of the second bo^TeZreltl l l,ke nat “ rc - have been detailed in section 4, 

persons guilty of such offences, and the reported ete^ ^ "* ^ ** nrf “ toAfc * respect other classes of 


Civil judge how 
to proceed if a 
ministerial officer 
i3 guilty of em¬ 
bezzlement. 

* v. paras. 2543 
et scq. 

fr- para. 4469. 


A pe/m making 
away with money 
entrusted to, or 
colloctcd by him. 


Public servants 
embezzling orfrau- 
dolcntly disposing 

of property entrust¬ 
ed to them to be 
deemed to have fe- 
kmir»u=ly stol en j t . 


Enumeration of 
some public ser¬ 
vants to whom this 
Act is opplicable. 


SECTION I. 

OF EMBEZZLEMENT AND BREACH OF TRUST. 

. 4320 Although a summary enquiry into cases of embezzlement by ministerial native 
office^ of the civd court may be conducted by the judge under the provisions of sect. 7, 
eg. X HI. 181/, yet that officer is by no enactment empowered to commit for trial 
be.ore the sessions court for the offence; the rule of cl. 2, sect. 14, Reg. XVII 1817t is 
applicable only to cases of perjuries committed by parties in a civil suit actually pending 
before a judicml authority. The duty of commitment is left to the magistrate, to whom 
the judge should transmit his proceedings, if grounds appear to exist for subjecting the 
accused to a cnmina! trial ; and the magistrate in committing or releasing the person 
charged wih the offence, to act on his own judgment on a fair consideration of the 
evidence adduced. Const. Nos. 518 and 691. n 

awo 432 !; The Case 0f a F 0D > on the establishment of a government functionary, making 

^^cTTir ***-—-• 

4322. Every person employed in the public service of her a 

by reason of such employment, with the receipt, custody or control of any money’ 

m va.,ia de security, who shall embezzle the same or any part thereof, or in any’ manner 

lian a 7 ^ ^ USe ,' ° r diSP ° Se ° f the Same ’ ° 1 ' l’ art thereof - an y purpose other 

<Lmed7oT Se t0 fl ^ applicable unfler the U ' ust «Posed in him, shall be 

teemed to have feloniously stolen the same. Act XIII. 1850, sect. 1. 

several AH ° fflClaI . trustees * aasi gnees, and receivers of money, by virtue of their 

receiving hTZ^TT^ j " StiCeS ° f P ° aCe ’ C ° r ° nerS ’ and other 

other moneys on behalf fT V 8 pp 0 I f menta an ^ finc3 > forfeitures, penalties, or 

other per»„.'r„SL 0 , “ °“ l y> »d 

in ran • .* ^ *° ev ^ money in execution of the judgment or order of any court 

( L i. ■■ ivmg any taxes or other moneys directed to be levied by soy Regulation of the 
governor or govern,.,. i„ conn* of any proide.ey or place, or by any Acf of t | 16 
nor general of India in cotmcil; and also all snb.rdLo office,, and servants ,JZ'd 
office or service of any of the person, hereinbefore enumerated, and eu r J. ^ 
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Clerks arul ser¬ 
vants stealing:. 


money in the course of such employment, are declared'to bo persons employed in the public 
service within the meaning of this Act: but this special enumeration of some of the persons 
included in the general description of persons in the public service of her majesty shall 
not be taken to abridge the meaning of that general description. Act XIII. ISjO, sect 2. 

4324. Every clerk or servant, who shall steal any chattel, money, or valuable 
security, belonging to or in the possession or power ol his master, shall be punishable 
in the same manner as persons convicted of felonious stealing under this Act. Ac., XIII. 

1850, sect. 4. ^ ^ 

4325. Every clerk or servant, or any person employed for the purj ^ - CfflD azzimgproper- 

capacity of a clerk or servant, who shall, by virtue of such employment receive or 

take into his possession any chattel, money, or valuable security, for or in. t 
on the account of his master, and who shall fraudulently embezzle the same or 
part thereof, shall be deemed to have feloniously stolen the same from lus m 
although such chattel, money, or security, was not received into the possession ot ns 
master otherwise than by the actual possession of his clerk, servant, or other pe^oi 
so employed. Act XIII. 1850, sect. 5. 


Clerks and others 
embezzling: proper- 


4320. Every member and officer of a trading corporation or company, and also . 


Axy() t ill very ineiuuwt --- - - — 

every banker, merchant, factor, broker, attorney, or other agent, whether ho be disposing of pro- 
commonly so employed, or be employed as an agent in that instance only, and whether pmpeot^ted to 
he act as such agent gratuitously or otherwise, to whom any chattel, money, or 
valuable security is entrusted for safe custody, or for any special purpose, and whether 
with or without any authority to sell, negotiate, pledge, or employ the same, but with 

an authority limited to some defined purpose as to the application of such money, chattel, 

or valuable security, or of any part thereof, or of the proceeds or of any part of the pro¬ 
ceeds thereof, who shall fraudulently apply, use, or dispose of tho same or any part of the 
proceeds thereof, for any purpose other than a purpose for which the same was entrusted to 
him, shall he deemed to have feloniously stolen the same. Act XIII. 1850, sect. "• 

4327. Every sub-agent, clerk, or servant of any such trading corpoiation 01 clerks, or servants, 
company, or of any hanker, merchant, factor, broker, or other agent as afoicsaid, 

who, knowing the purpose for which such chattel, money, or valuable secuiify was 
entrusted to the corporation, company, person or persons, by whom ho is employed, 
shall fraudulently apply, use, or dispose of the same, for any purpose other than a 
purpose for which the same was entrusted to his employer or employers, shall he 
deemed to have feloniously stolen the same, though ho were not himself immediately 
employed or entrusted with tho disposition thereof by the person entitled thereto. Act XIII. 

1850, sect. 7. 

4328. Every person, possessed, or having tho receipt, custody, or control of any chat¬ 

tel, money, or valuable security, in trust for any other person or persons, w ho shall embezzle 
the same or any part thereof, or in any manner fraudulently apply, use, or di»poso of the same, 
for his own use or benefit, in breach of the trust reposed in him, shall bo deemed to have 
feloniously stolen tho same. Act XIII. '1850, sect. 8. ^ ^ 


Eni 1 1’xzlcm^nt 

t* \r n vulcut di*• 

> ol ot property 
, traitoo. 





OF FRAUDULENT OFFENCES AGAINST PROPERTY. 



Punishment for 
such offences. 


% 

W hat are valu¬ 
able securities. 


The same chargo 
may contain anv 
number ’of acts 
v.ithiu six months. 
Proof of defici¬ 
ency is evidence 
tff (tffonce. 


43-9. Ev ei} person convicted of having feloniously stolen any chattel, money, or vaiu- 
a e security under this Act, shall be liable to be transported out of the territories under the 
gov ernment of India for life, or to be imprisoned with or without labour for any term not 

exceeding seven years. Act XIII. 1850, sect. 9 . , 

. . 4 ,7°' Evei 7 instrument entitling or shewing the title ofany person to any share or 
0r ? S 111 an y public stock or fund of any country or state, or in any stock of any cor¬ 
poration or company, or for the transfer of any such share or interest, or for the receipt of 
any dividend or interest on any such share, or entitling or shewing the title do any deposit in 
any bank; and every warrant, order, or instrument for the payment of any money on any event 
certain or contingent, or for the delivery or receipt ofany goods, or merchandize, on any such 
event, is a valuable security within the meaning of this Act. Act XIII. 1850, sect. 10. 

4o31. Any offender under this Act may be proceeded against on the same charge for 

any number of distinct acts of embezzlement ‘ or fraudulent application, use, or dis¬ 
position as aforesaid, committed by him within six calendar months from the first to 
the last of such acts; and proof of a gross deficiency in the accounts of any such 
trustee or public servant, shall be evidence of the offence charged until such defi¬ 
ciency is otherwise explained. Act XIII. 1850, sect. 11. 


4oo2. Sect. 1 1, Act XIII. 1850 contains no limitation as to the period within which a 
prosecution under that law can be instituted. Reports L. P. 1852, part 1, page 169. But 
the transactions to which the charge relates must not extend over a period exceeding six 
calendar months. Reports L . P. 1853, part 1, page 390. & 


Form of indict - 
iocut if offcuco re¬ 
late In money, or 
frocurity for money. 


4333. If tlie offence relates to money or to any bank note, bank post bill 
bankers cheque, bill of exchange, promissory note, government paper, or other like 
security for the payment of money, it shall be enough in the indictment or charge to 
allege the embezzlement or fraudulent application, use, or disposition of money, with¬ 
out specifying any particular coin or valuable security; and such allegation shall, so 
far as regards the kind of property, he sustained, if the offender is proved to have 
embezzled or fraudulently applied, used, or disposed of any amount of money or any 
valuable security, though the particular kind of coin or valuable security, of which such 
amount was composed, shall not be proved. Act XIII. 1850, sect. 12. 


ov,i trr, t ,!iof..r..ipr! , It shall not be necessary, in any proceeding against any offender under this 

“d yn,ZT r: lt Acl>to d'-clarc the person to whom the property embezzled or f raudulently applied or dis- 

: belongs, otherwise than hereinafter provided, or to give any other description of 

I* 11 ^ 3tatin g Its general character according to the provisions of tills Act; and if the 
~ embezzlement or fraudulent application, use, or disposition, by a person 

111 J ^ Rei ‘ * ne ^ 1C crown, or of government, of property entrusted to him by reason of 
\ ^ or P art thereof, it shall be enough to state that the defendant was in such 

bu\n,< , an that he received the property by reason of such employment, and embezzled the 
snur, (>i pm t tlu-ieof, or fraudulently applied, used, or disposed of the same, as the case may 
o anc, i t io case be one of fraudulent application, use, or disposition by any person not beinj? 
such public servant buL entrusted as aforesaid, it shall be enough to state that such person 
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woa entrusted with the property (describing its general character as aforesaid); and it shall 
be enough to state shortly the purpose of the trust, and that he fraudulently applied, used, 
or disposed of the same contrary to his duty in that behalf. Act XIII. 1850, sect. 13. 

4335 . Attention must bo paid to tl.o careful and proper frauiing of chargor of ernbet- 
element under sect. 13, Act XIII. 1850. The nature and p»rpose of the trust mart be 
het forth in the charge; for it is important that the accused should be distinct y informed 
what trust he is charged with having abused. If the purpose of the trust » H 
in the charge, no conviction can follow. [Reports L. P. 1853, par. 2 1M3 j 1 « 

distinction between embeclemen. and theft being nice, in cases of t»be»l».e 


rtistinction between emDezzieuiom. anu a. o ’ ,, , ,, ed as a conviction for There should b. 

Art a count for theft arising out of the same act should be adde > . one count for cm- 

ACt a count 101 tneit D TTnrl/ii. corf 14 of the Act, power IS boczlcmentandou- 

theft cannot be had on a charge of embezzlement only. Undei • ( c 0> 

civen to make any amendments in the charge that may be necessary, and un f * 

No 70 of vol. 4,* session judges are competent to alter the charge from embezzlement to . io*. 

jno. <u oi "hi > . . r . __,i tiro sudder court on 


the'f. But the insertion of both count, prevent, delay, and enables the sadder court on 
1 potl “ deal with either charge. 0. O. No. 78 of vol. 4. K.por.s L. P. .851,page 

4 "1fi Where the charge was for embezzlement of money belonging to government, 
and it teas proved that the money in fact belonged * an individual, the .trial was quashed. 

Pcnorts L- p • 1854, part 2, page G2. 

4337 The court before which any offender is tried trader this Act shall have power ^ 
the trial to make any amendments that may be necessary, by reason of any variance t,ou. 
between the statements of the charge and the evidence, either in the description o tie 
uroperty or of any person, or of any office, appointment, or employment, or of the pm pose 
he trustor otherwise, when in the opinion of the court the person oh«ged cannot have bc» 
misled as to his defence by such imperfect or e„on ecus —f ‘ ^ 


Fatal error in 
description of own¬ 
er. 


Power of court 
to amend descrip- 


tilS CICieukiu uj diav,» - # . * ,, Proof ol’trust 

4338. To constitute the crime of embezzlement it is necessary to prove that the pnsone rrmu . i[p ,, b rin 

* _ • . 1 .1.1 * .1 ‘ i. 1 , wv . - , rtt n O AI 


reouisito to bring 

4338. 10 COllsutuie -- . . , . , . r ...Jor the 

waS the servant of the person whose money ho appropriated, that he received it by virtue oi ^ 

Ibat employment, and then feloniously embezzled it. "Where a mohunr obtaino ro ‘ 
treasurer 400 rupees on the false plea that he was authorized by the P n " L, |'“ ® U 
ameen to draw liis salary, tlie court held that it amounted to obtaining mon^y 
nreteiices, not to embezzlement. In this case also it was observed by the couit t lat t ic 
indictment was defective, as it did not specify the nature of the prisoners seivite, an t lat 
a received the money by reason of such employment, as required v StC . o, ... c - . 

iVn- and that the omission to record the deposition of the principal sik • or ameen, which The ^ 

wa" essential to the conviction of the prisoner, vitiated the proceedings altogether. The ^ 

ric,l-aree of the principal sudder amcen stating that ho, did not give the prisoner per- *«■ 

mission to draw lii. salary, could not be admitted us legal evidcuce. The prise.e, hud n 
rinht to have the principal sudder ameen examined m bis piesence, and to cross-examine 
him upon it. Reports L. P. 1852, part 1, page 112 


verbal nvi - 
officer 

entrustingte whi u1 ‘ 


w rv u x *‘ i - . tl . . n r aot court 

4339 . Every offender under this Act may be tried and punished by auy couit o COU4 „;. ;c p.t juiindK 

. .1 . _1. . 1- Ic In /itinl/vdyv AM llA nAfllllllttL’U 


competent jurisdiction either iu the place where lie is in custody, or where he committed oenuuv i ty . 

the offence. Act XIII. 1850, sect. 15. 
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oe«ary m ir tl thcft U of 4340. A magistrate is competent to dispose of certain cases of embezzlement under 
mustbocommltted! by which breaches of trust and embezzlement are made punishable as 

felonious stealing. It is only in cases, which, viewed as thefts, a magistrate may not consider 
\>ithin his cognizance, that commitment is necessary. Reports L . P. 1851, page 493. 

L.en.ity Of of- doll. Tile punishment of any offender under this Act shall not be deemed to take 

lender to nuil.6 # 

g uc<i any loss. awa y lessen his liability or the liability of his sureties to make good any loss sustained 
her majesty or any other person or persons by his misbehaviour or breach of trust. 
Act XIII. 1850, sect, 16. 


4-342. Punishment for embezzlement is not barred by the realization from the surety 


Recovery of mo- 

i.oy docs not bar u — -- — 

p : • °f the prisoner of the whole amount embezzled. Reports L. P. 1855, part l,page 606. 


4343. Every person charged with a felonious breach of trust under this Act, who 


M o embt 

proved. 


Mere low or 
pttitttluro of the 
tntiiioy (lorn 


Punishment for 

reii'ioriog false ae- n " ‘ w 

though shall be proved to have knowingly made up or furnished false statements or accounts 
of the sums of money received or paid by him or entrusted to Ins care, or of the goods 
or balance of money in his custody or control, shall be liable to fine in the discretion of the 
court, although no actual embezzlement or fraudulent application, use, or disposition of 
trust moneys, chattels, or valuable securities, is proved against him, and in addition to such 
fine may be imprisoned, with or without labour, as the court shall adjudge, for any term 
not exceeding one year; but no person convicted of felonious breach of trust as aforesaid 
shall be punished also for making up false accounts in connection with the same breach of 
trust. Act XIII. 1850, sect. 17. 

4314. In the case of a servant to whom money was advanced for the purposes of 
“.’3 trade, where it was proved only that there was a balance against him according to his own 
accounts, and that lio subsequently a - t held that there was no evidence of 

a fraudulent breach of trust punishable under Act XIII. 1850; and that the fair presumu- 
tion was that he had speculated injudiciously and suffered loss. Reports L. 1>. 1851 >aue 
1481; and 1858, page 536. In a similar case the court held that a factor or arnrnt could not £ 
convicted of embezzlement, under the Act, upon proof of disbursements disallowed by his em¬ 
ployer, unless there be evidence that the monies entrusted to him were not disbursed by him 
for his employer’s purposes, but remained unaccounted for in his possession, so as to afford 
proof, according to the Act, of fraudulent misappropriation. Reports L. P. 1853, part 1 , 

4345. A criminal trial for embezzlement is not barred by the fact that the case is one 

Vi t aCC0unt9 an< * th:it lt 13 wit ^' u the cognizance of the collector under sett. 20 , Reg. 

1 i JJ. If the accusation against the defendant involves a criminal charge of embezzle- 

ment nmgistrate is bound to take judicial cognizance of it, although the defendant be 

* * ’ ' 1 ' ^ h>r the restoration of the sum alleged to have been embezzled by him. 

Letter o N.zamut Adawlut to Judge of 24-Pergunmhs No. 378, April 14, 1853. So, the 
institution at a summary suit under Reg. VII. 1799, for the recovery of the sum alleged to 
une c .n oiii ezzh.-d, does not prevent a criminal prosecution for embezzlement being 
sustain., against the prisoner on the Barno transaction. Reports L. P. 1854, part 1, 
page 194* 1 


riiuinal trial 
barrel by 
ute rcfffurdii 




sumDiary 



Sty 


B00K VJi _CHAPTER IV.—SECTION I.—EMBEZZLEMENT AND BREACH OF TRUST. 913 

4346. The mere absconding from service without rendering proper accounts is not 
punishable offence. Reports L. P. 1851, page 1481. 

4347. A person accused of embezzlement of tolls at a gliat on the Nuddea Rivers, was 
acquitted for want of sufficient proof that the tolls were ever paid to the prisoner, or were re¬ 
alized by any government officer with the prisoner’s knowledge. N. A. R. vol. 6, page 232. 

4348. Where the prisoner, an abkaree darogah, was charged with embezzling a 
sum of money collected on account of government revenue from an abkaree pottadar 
and he pleaded that he received the sum in liquidation of money advanced to the ac¬ 
count of the pottadar in preceding months; and it appeared that the prisoner had mom.\ 
transactions with the pottadar; and that such objectionable practice had the countenance if not 
the sanction of the head of the office, inasmuch as the system (proved to have prevailed) 
of realizing the government dues by deducting the amount of balance ow ,.ig bj tlk. 
abkars from the salary of the prisoner, allowed the prisoner to do what he pleased wit i 
the rents ; the court held that the prisoner could not be held criminally responsible for app y- 
ing the sum to his private use. Reports L. P. 1852, part 1, page 17. 

4349 The prisoners, boatmen, were entrusted with a boat-load of grain to be 
conveyed to a certain village. On arrival there they were directed to proceed to another 

place, but instead of so doing they carried it away and disposed of it, appropriating the 

proceeds Under these circumstances they were convicted of breach ot trust, lhe broker, 
by whose aid the grain was sold, was acquitted on the ground that he could not be convicted 
of the breach of a trust to which he was not a party. Reports L. P. 1855, part 1, page 616. 

4350. A prisoner trading in partnership on borrowed capital with 4 others decamped 
with the common fund. On the prosecution of one of the partners for theft, the session 
judge convicted him under Act XIII. 1850. The sudder court acquitted him on the ground 
that a conviction of breach of trust could not be had on a charge of theft; but left it to 
the magistrate to re-cominit on a charge of breach of trust. It was also held teat the 
prisoner could not be charged with the theft of the money as belonging to the lender; 
and that he could not be prosecuted by his partner for theft of money in their joint 
possession. Reports L. P. 1855, part 1, page 639. But where a malinjuu advanced a 
snm of money to four persons to trade with for themselves and him, and they were to 
repay him by a share of the profits, and one of them abscondod with the money, whidi 
was not in his special custody it was held that the mahajun was rightly made prosecutor ; 
and that the prisoner was rightly convicted of theft Reports A. P- 1856, part 1, page 928. 

4351. A tnoonsiff and kazee, convicted of receiving petitions of plaint on unstampt 
paper contrary to the regulations, and appropriating to his own use the value of the stampt 
paper on which those petitions should have been written, was sentenced to. imprisonment 

for one year without labor, and a fine of 50 rupees commutable to 6 months' further 
imprisonment, and to be dismissed from liis appointment: a person, employed as a mohurir 
in his office, convicted of being concerned in the same corrupt transactions, was sentenced 
to imprisonment for one year without labor. N. A. R. vol. 1, page 371. 

4352. The treasurer of a collector’s office was convicted of paying money out bf the 

treasury under illegal and irregular orders of the t collector, which he well knew ■ 

■, 10 P 
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OF FRAUDULENT OFFENCES AGAINST PROPERTY. 



?y^nt eg ord “4 ille S a1 ’ irregular, and fraudulent; the objection that lie had not been confirmed in his 
of the collector, office was not allowed, as he was de facto treasurer at the time of making the disburse¬ 
ments, and he was sentenced, although the collector himself had not been brought to trial, 
having effected his escape, to imprisonment without labor for 6 months, regard being had 
«.o the period during which he had already been in confinement. N. A. R. vol. 2 , 
page 229. In a similar case the treasurer and acting treasurer were sentenced to im¬ 
prisonment for one year, and the writer, for privity, for G months. N. A. R. vol. 6 , page 156. 


Cases of subordi¬ 
nate revenue offi- 


4553. A putwaree of a government village, whose salary had been stopped by order 
cr.Uc-cUonTmadeby ° f revenue authorities, appropriated to his own use part of the collections in his hands 
to an extent not exceeding the amount of salary withheld; this was held to be embezzle¬ 
ment, and he was sentenced to imprisonment for one year. N. A. E. vol. 5, page 114. 


tiiemselves. 


And a tuhseeldar, convicted of applying to his private use a certain sum of money, after 
he had reported it to the treasurer as received on account of government, was declared 
guilty of a misdemeanor under Reg. II. 1813, though the zumeendar, by whom it was 
paid, acquiesced in the appropriation: the prisoner having been in confinement for 
19 months, the imprisonment already undergone was deemed sufficient punishment for 
the offence, and he was discharged. N. A. R. vol. 3 , page 45. But where a tuhseeldar 
realized the amount of a debt due to him by a zumeendar from the proceeds of the 
estate of his debtor, such proceeds not having been specially paid as revenue, and the 
estate not being under legal attachment in his hands, he was not considered guilty of em¬ 
bezzlement. N. A. R. vol. 3, page 37. 


•-cSur °(Ldudfu<} 43o4. A tuhseeldar, convicted of having made unauthorized loans or advances to 
una^thSrizcdkitS individuaU in Lalunce for one year, and supplying the deficiency in the public accounts by 
ir.fideby him to in- sums paid as revenue in the succeeding year, was held guilty of embezzlement and 
lEDce. sentenced to imprisonment for one year without labor. N. A. R. vol. 2, page 463. 


i ^uX f Re 0,n v 43,55 ‘ AS a surburakar under Re S* 1812 holds his appointment under sunnud 
u^uuacr Re^. . from the and t [ ie estate whilst under attachment is under the management of 

government through their officers, the collector and surburakar, a criminal prosecution on 
the part of government for embezzlement of rents collected will lie ; but the provisions of 
Reg. II* 1813 are not applicable to the case. N. A. R. vol. 6, page 42. 

_,. lur . 4356. A podar of a collectorate made away with a sum of money received by the 

y P houf\n uc® collector for the purpose of being, and ordered by him to be, held in deposit: the money 
d«l not appear as an item in the memorandum of cash balance, &c., on a change of officers: 
th'> podar was held guilty of embezzlement of public money, and was sentenced to im- 
pmonment for one year without labor. N. A. R. vol. 6, page 10. 

ir.bthtaii oi a com 4 o j 7. .1 he gomashtah in the factory of a commercial resident was convicted of 

hav ^ n g received on a private account the sum of 2,500 rupees of the public money, and 
conver ed it to his own use, and was sentenced to imprisonment for 2 years; and a writer in the 

tactoiy sentenced as an accomplice to imprisonment for one year. N. A, R. vol 2 
page 277* ’ 3 

,r '- k A dak-moonshee, convicted of embezzlement, or rather of making use of the 
ptl Uv public money, to the extent of 2$ rupees, was sentenced, adverting to the confinement and 


CttW <J! Ihf |K ). 
Uar of a collector, 
atts a 
money 
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disgrace wliicli he had already undergone, to imprisonment for 6 months without labour. 

N. A. R. vol. 4, page 332. 

4359. A cashkeeper on the establishment of a tuhseeldar, was convicted of having k ° f removing 
removed a sum of money from the public treasure chest without authority ; and, although 

he might not have intended eventually to embezzle the money, was held guilty of a misde- not proved, 
mean or within the provisions of Reg. II. 1813, and sentenced to imprisonment in the civil 
jail for one year. N. A. R. vol. 2, page 376. 

4360. A servant attached to the imambarrah of Hooghly was convicted of embezzle- Case of a private 

ment, in having fraudulently made away with five bags of money containing 5,000 rupees embezzlement, 
from the treasury of the trust-estate above mentioned, and substituted five bags of pice in 

lieu thereof, and was sentenced to imprisonment for five years without labour. N. A. R. 
vol. 4, page 166. 

4361. A private servant, the mohurir in an indigo factory, converted to his own use mak?Jg* te 

a sum of money given to him by his employer to pay the expences of a criminal prosecu- 

tion which the prisoner was about to institute; and retained in his possession with the seal in a particular man- 
unbroken a letter containing a bank-note for 500 rupees, which he had been directed to 
put into the post office ; being committed on a charge of theft and retaining knowingly in 
his possession stolen property, he was found guilty of embezzlement, and sentenced to 
imprisonment for two years without labour. N. A. R. vol. 4, page 152. 

4362. A private agent falsifying his accounts, and embezzling the *ioney of his fa] ^ 

enmlover was held guilty of a breach of trust only, more properly cognizable in the civil held" guilty of a 
ir J 9 ° breach, of trust 

than in the criminal court. N. A. R. vol. 1, page 274. See paras . 4326 and 4343. only. 


SECTION II. 

OF FRAUD. 


4363. The obtaining possession of property by fraud, is not punishable as theft under 
the provisions of Reg. XU. 1818 ; if, in such case, the magistrate considers that the 
punishment which he is competent to award under his general powers is inadequate to the 
degree of criminality of the offence, ho must commit the offender for trial before the 
sessions court. Where a prisoner was convicted before the magistrate of having fraudu¬ 
lently passed an unfinished and unsigned note of the India bank, purporting to be for one 
hundred rupees, and having thereby fraudulently obtained possess ion oi cloths to the value 
of one hundred rupees, and the magistrate sentenced him to stripes and imprisonment with 
labor for two years; the nizaraut adawlut anuullcd his order illegal, and directed him 
to commit the prisoner for trial before the session judge. Const. No. 684. 

4364. There is no law which authorizes criminal prosecutions for false and unfounded 
claims preferred in a civil court, although lines may bo imposed on that account by civil 
courts in certain cases ; as e. g . sect 12, Reg. Ill, 1793 ; sect. 3, Reg. XIII. 1796 ; and cl. 
10, sect 3, Reg, XXVJ. 1814. Reports JL P, 1854, part l,page 477. 


Precedents. 
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OF FRAUDULENT offences against property. 


43G5. Where the prisoners were convicted of having executed two sales of the same 
* st “**J to -?X estate t0 several persons, they were held guilty of fraud ; but as they had been tried on a 
charge ot iorgery m having fraudulently antedated one of the deeds of sale to the preju¬ 
dice of the first purchaser, they were discharged without punishment, the offence of which 
they were convicted being held distinct from that charged: at the same time it was 
declared that they were still liable to be tried for the fraud. N. A. R. vol. 2, page 50. 

second. engagement 4360. A zumeendar, shortly after having granted a lease of certain lands, executed a 
lease from the fictitious lease to himself in the name of another person with a view to oust the first lessee, 
der t0 another ^ls was held to be a fraud punishable by the criminal courts ; and he was sentenced 
to pay a fine of 5,000 rupees. N. A. R. vol. 6, page 2. 

0 iM*ahe D pre 2 »Sc^ k A fraud on the post office, by means of procuring a frank on a false pretence, 

was held punishable by a session judge, under the discretionary power vested in him by cl. 7, 

• > ,ar<! ' ] ^ 14 - sect. 2, Reg. LIII. 1803/ by a pecuniary fine commutabie in default of payment to a short 
imprisonment. N. A. R. vol. 3, page 130. 


4368. The offence of using weights and measures short of what is recognized as the 


The using false 
weights or mea- 

. res is a mi le- current standard of the place or district, is punishable as a fraud by the magistrate under 

xOMMBOr. , 11* n-M . J n 

the general regulations. The magistrate, however, cannot prescribe a current standard 

of weight. Const. No. 1274. 

4369. False personationW for one’s own advantage is an offence under the Mahome- 
dan law; no specific penalty is laid down for the offence, but the punishment is at the 
discretion of the hakim with a view to restrain the offender, respect being had to the 
circumstances of the offender, and the character of the offence, which is apparently in itself 
of a trivial nature. A prisoner, who claimed the raj and znmeendaree of Burdwan, was 
convicted of false personation for his own advantage, and was sentenced to pay a fine of 
1000 rupees, and in default of payment to imprisonment in the zillah jail for six months 
N. A. R. vol. 5, page 122. A prisoner convicted of falsely personating a collectorate 
peadab and uttering a forged parwana, was sentenced to imprisonment for 5 years with 
labor and irons. N. A. R. vol. 6, page 337. On conviction of personating an officer 
of the dacoity commissioner, seizing persons and extorting money, the prisoner was 
sentenced to 3 years’ imprisonment with labor and irons. Reports L. P 1856 part 2 
page 110. ’ 

4370. Where the prisoner obtained food from the villagers under false pretences, but 
n, ’ t under the pretence that he was in government employ, it was held that , he was guilty 
1 oo offence punishable under the law. Reports IV. P. 1856, part ], page 212. 

r esting a coufc . t.iTI. A mokhtar, in attesting the confession of a person charged with a criminal 
3igaatur(- h ' -'ice. wrote a false name, in order to evade being sworn on the trial; and was sentenced 


on conviction to imprisonment for one year. N. A. R. vol. 5, page 20. 


<a) * | i " ' '* personating another for the purposo of fraud, is no more thaua cheat or misdemeanor 

it common law, and punishable as such : in most cases of this kind, however, it is usual, where more than one 
arc concerned in toe otVetjce. t 0 proceed as for a conspiracy. Rut-ell anil Scnve. 
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OF EXTORTION, BRIBERY, AND CORRUPTION. 


4372. Whenever the local government, or the head officer of a department or office 
under government, shall be of opinion that there are good grounds for making a public 
enquiry into the truth of any imputation of corruption, extortion, embezzlement, or other 
malversation committed at any time during tenure of office, by any ministerial or police offi¬ 
cer, subject to the jurisdiction of the courts of the British government and subordinate 
to such government, or employed in such department or office, as the case may be. it shall 
be lawful for such government, or any such head officer as aforesaid, to prosecute such 
officer on the part of government in a criminal court, or to nominate some person to con¬ 
duct such prosecution; and it shall also be lawful for such government, or head officer as 
aforesaid, in their or his discretion, to undertake on the part of government the prosecution 
in a criminal court of any such charges as aforesaid, which may be brought by au aggrieved 
private party against any such ministerial or police officer; and such prosecutions as afore¬ 
said shall not be barred, or affected, by reason of the party prosecuted having ceased 
to be in the service of government at the time at which the charge may be brought 
against him. Act XXXII. 1852, sect. 1. 

o 


Local govern¬ 
ment, or head of 
department may 
prosecute subordi¬ 
nate officer on the 
part of government 
upon charges of 
corruption, <Nc. 


or undertake pro¬ 
secution brought 
by a private porson. 


Prosecution not, 
barred by service 
having ceased ; 


4373. Provided always that no collector, magistrate, nor head of an office in the salt, but must be 

abkaree, or customs department, under the grade of commissioner, shall commence or 

undertake a prosecution under this Act, until he shall have obtaiued the permission of the See P ara -- M0 - 
court, board, or officer to whom he is immediately subordinate, to institute the same. 

Act XXXII. 1852, sect. 2. 

4374. No collector, magistrate, judge, or other officer, who may prosecute any on > 

officer under this Act, or cause such prosecution to be instituted, or who may conduct any w, 
preliminary investigation into the conduct of such officer connected with such prosecution, i l 

nor any of his deputies, assistants, or subordinate officers, shall act as judge in any such 
prosecution. Act XXXII. 1852, sect. 3. 


437o. If a police tuhseeldar, or a police darogah, or any officer under his anthoritv, police officers 
is guilty of corruption, extortion,(«) or oppression, or commits any act repugnant to this *e. ! 'ronVC’’--X- 
regulation, he is liable to be committed by the magistrate to take his trial for the same 
before the sessions court, or to be prosecuted for damages in the civil court, at the option court ' 
of the party injured. Beng. R eg . XXII. 1793, sect. 22. Ben. Peg. XVII. 1793, sect. 20. 

Ced. Prov. Keg. XXXV. 1803, sect. 21. C. O. No. 33 of vol. 1. 


(a) In English law, extortion is defined to be the tuking of money by au officer by colour of his office either 
where none nt all is due, or not so much is due, or whore it is not yet due. So the refusal of n public officer t’ , 
perform the duties of bis office until his fees have been paid, is extortion. So It is extortion for a ferryman to 
take more toil than is due by custom. So when the farmer of a market craetod such a number of stalls tha iho 
market people had not space to sell their wares, it was held that the taking money from them for the us,- of Iho 
stalls was extortion. Several persons may he indicted jointly, if all are concWnod j for in this offence there arc 
no accessaries, but all are principals, iioscct. 

< 10 Q l ' 
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OF FRAUDULENT OFFENCES AGAINST PROPERTY. 
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4o/6. Biibeiv and corruption on the part of native ministerial officers in the revenue 
[or any other] department, clearly amount to a misdemeanor according to the Mahome¬ 
tan Jaw, and are punishable as such by the session judge under the rule laid down in 
*^^1* 180-3 ; and by the magistrate to the extent of the powers vested 
in im y the regulations, when such punishment appears to liim, on a consideration of 

a f 10 clrcui »stances of the case, to be adequate to the degree of criminality of the 
accused. Const. Nos. 237, and 1002. 

4377. Where a police burkundaz wa3 charged with taking a bribe of three rupees 
and was committed to take his trial for that offence, the nizamut adawlut held that the 
magistrate under the above rule was fully competent to pass the final sentence, and quashed 
the proceedings held before the session judge, as well as the commitment, directing the 
magistrate to dispose of the case himself. N. A. E. vol. 5, page 43. 

437b. A magistrate is competent, whenever he may see reason to suspect any charge 
of corruption or extortion brought against his police officers to be false and unfounded, to 
call on the person preferring the charge to give security for his attendance until the final 
decision of the case. Const No. 731. 


* 


' rrun^ u^V ’ not 43 / 9. A charge of corruption made before a magistrate not having been established, 

trTte^'may e comruit ma 8* strate authorized to commit the accuser to take his trial for perjury at the 

perjary, C jtIfethinks * nstance °f the P art y accused, should he find sufficient grounds for so doing; and the 
commitment is not illegal, though made pending an appeal from the magistrate preferred 
by the original accuser to the sessions court.fa) With a view however to avoid conflicting 
decisions, it was considered advisable to postpone the trial for perjury, until the appealed 
ruse was disposed oi; the question of the prisoner’s being innocent or guilty of the alleged 
perjury, resting on the truth or falsehood of the original cliarge. N. A. R. \ c l \ 
page 263. ° * 5 


The ?>viuga bribe 
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4380, The act of giving bribes to the amlah of a public officer for corrupt purposes, 
is clearly a misdemeanor both according to the English and Mahomedan law ; and, though 
not specifically mentioned In the regulations, the individual committing it is unquestionably 
liable to a criminal prosecution. Const. No. 522. 

4381. As the delivery of a bribe is a criminal act, and renders the person delivering 
it subject to a criminal prosecution as well as the receiver, a court of justice cannot compel 
a person to give evidence on oath touching a bribe, alleged to have been administered by 
himself. Const. No. *57. But he is competent to give such evidence against the person 

Reports W. P. 1855, part 2, page 81. 

1 I he Mahoinedan law rejects, in a case of extortion, the evidence of all persons 

J u * mvo contributed to the extortioner's demand; but thi3 doctrine has been twice 
o\en ulert, being consider/ ! by the nizamut adawlut absurd and inadmissible. N. A. R. 
vol. 2, page 341 ; and vol. 4, page 286. 


a) Under the present law, an appeal would nut lie from the order of a magistrate dismissing the charge. 
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4383. Moonsiffs, sudder ameens, and principal sudder ameens, are liable (in addition amMns^fndprfxld-'^ 

to an action in the civil court) to a criminal prosecution for corruption, extortion, or other 
misdemeanor committed by them in the discharge of any part of their duty; and;, on but P uot 

conviction before the sessions court, are subject to fine and imprisonment proportibnate to errcr of * 

the nature and circumstances of the case; but no moonsiff, sudder ameen, or principal 

sudder ameen, is liable to be prosecuted for want of form or for error in his proceedings or v> 

judgments; nor is any process to be issued against any such officer who is charged with ^ 0 e s ^hou\th^ 
corruption, extortion, or any oppressive and unwarranted act of authority, unless the judge of the 

is previously satisfied by sufficient evidence, that there is reason to believe the charge to be 
well founded. Reg. XXIII. 1814, sect. 10, cl. 2 ; and sect. 67. Reg. V. 1831, sect. 26, cl. 5. 

4384. Under the above rule a charge of bribery, corruption, or extortion against a such cases are 

J . . . , • cognisable in the 

moonsiff is cognizable in the first instance only by the civil judge, who, after the requeue f, rM ju , . , e on .^. 

... . . ... .. i • ] by rho civil 

preliminary enquirv, is either to give or refuse his assent to a criminal prosecution; \wncn he may make th* 

J 1 b 1P1 case over to 'fbe 

m the former case, should be conducted by the complainant before, hnd be disposed ot oy, magistrate, o^ di. 

. . j rect the govcjrm- ^ 

the magistrate as in any other case of misdemeanor, but this is not to be considered as ment vakeel y,> 

barring the right of the judge to direct the vakeel of government to prefer a charge of the 

bribery, &c., against a moonsiff, and to conduct the criminal prosecution on the part of com(ul,mo " r ’' ' 
government, whenever he may deem this measure expedient for the ends oPjustice. .l iie ^ 

judge, however, must confine himself to the preliminary enquiry, and cannot direct the 
magistrate to commit the case to the sessions; and where a judge pursued a different . \ 

course, the trial was quashed by the nizamut adawlut. Const. Nos. 781, and 1069. 

N. A. R. vol. 5, page 151. ^ 

4385. If an ameen [appointed by a collector to make the partition of an estate! is Ameen appointed 

J t t J for partition ot es- 

convicted before the magistrate of the zillah of receiving, or allowing any other person to tme guilty of cor- 

receive, directly or indirectly, any money or effects, or other property from the sharers, or 

from any person or persons on their behalf, in opposition to his oath [in which he declares 

that he will not directly or indirectly receive or allow any other person to receive any fee, 

present, or reward whatever, from any of the sharers or any persons on their behalf, on 

account of the division or any matter connected therewith; and that ho will not derive 

any advantage or emolument from his appointment, excepting such as may be expressly 

allowed to him, and be authorized by this regulation], he is to be sentenced to pay a fine 

to government of three times the amount of the money or value of the property so received 

by him, or by any other person with his permission, and to imprisonment not exceeding 

six months; and all prosecutions before the magistrate under this clause* are to be for a Pro.Kvution tobo 

criminal misdemeanor at the instance of the collector of the district, through the Vakeel qf 

government. He is also liable to a suit for the same offence In the civil court. Re^. XIX. 

1814, sect. 13, cl. 2. 

4386. If a .native servant, or dependant, of ar.y judge of a civil or criminal court of N»tiyo*-n-ant nf 
judicature 1 , not being a public officer attached to the court, extorts, or received directly .or tVAiniT mun’Ty”* 
indirectly, any money\>r ofch<^ valuable* consideration. under any pretence whatever,, from ll i!£,S 
any ffcrty or person, oh accoun\of any suit to ho instituted, or that is depending or has 5^ 

V * < 
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been decided in the court, he is to be committed as for a contempt of court, and to be 
punished bv a fine equal to treble the sum of money extorted or received, or by imprison¬ 
ment at the discretion of the court; and the judge is required to discharge such servant 
or dependant, and never to employ him directly or indirectly, in his public or private 
capacity. If the offender does not appeal against the decree within the limited time, or if 
an appeal does not lie from the decision, or if the decision is confirmed in appeal, the court 
by which the final decree is passed, is to transmit a copy of it to the government, who, in 
addition to the penalties or punishments specified in the decree, are, if there appear grounds 
for so doin^r, to declare the offender incapable of serving government in any capacity. 
Beng . Reg. XIII. 1793, sect. 11. Ced. Prov . Reg. XII. 1803, sect. 14. 




This doesnotap- 4387. Where an individual presented a petition to a magistrate in court, stating that 

- > ‘ the case of a . , 

private servant tak- he had paid 200 rupees to a private servant of his (the magistrates) for an official situa- 
ing money to pro- 1 1 . 

<-ui? an official situ- tion, who had failed to procure the appointment or to refund the money,—the nizamut 

adawlut were of opinion that the charge should not be investigated and decided agreeably 

to the above rule, as its provisions are exclusively applicable to the case of a private servant 

employ in c his influence with his master in the decision of a suit pending before the court. 

The magistrate was directed to exercise his discretion in passing orders in such cases, the 

petitioner if dissatisfied being of course at liberty to appeal. Const. No. 539. 


N ative officers em¬ 
ploy ed in the cus¬ 
toms. making un¬ 
authorized. coilec 
tions, liable \o dis¬ 
missal. and to » 
criminal prosecu¬ 
tion. 


What punishment 
may be adjudged 
in certain case*. 


4388. Any native officer employed at the custom houses or chokees, who is proved 
to have levied any collections whatever, either as customs, duties, commission, fees, or 
under any other denomination, excepting such collections as are or may be authorized by 
thir or any other regulation subsequently enacted, is of course liable to be dismissed from 
his employment under the rules provided in such cases by Ileg. V. 1804, and Reg. VIII. 
1809. Complaints against native officers employed under the collectors of customs for 
offences of this nature, are moreover to be considered cognizable by the magistrates ; and 
any such native officer, on being convicted before a magistrate of having detained or 
stopped goods in any unauthorized manner; or of having exacted, under any plea or 
pretence whatever, a present, fee, or other consideration for the passage of goods or 
otherwise, in violation of the regulations of government, is to be deemed guilty of extortion, 
and is liable to be sentenced to pay a fine, not exceeding 200 rupees, and to imprisonment, 
riot exceeding 6 months, or to corporal punishment [now commutable to imprisonment for 
one yearly according to the nature and circumstances of the case, and the condition in life 
of the offender ; and if the fine so adjudged be not paid, it is to be commutable to a further 
period of imprisonment, not exceeding 6 months, as provided with respect to other 
sentences of the magistrate by sect. 19, Reg. IX. 1807. The party aggrieved is at the 
. :uue time at liberty to prosecute the offender for damages in the dewanny adawlut. 
Reg. IX. 1810, sect 38. 


So, nativepersons. 4389. All native persons, not being officers employed by government in the coilec* 
T cwww! 6 cx- tion of the governinunt customs, or authorized by any regulation to collect customs or 
EE. c “' “ duties, who exact customs, or duties*, of any denomination, on any pretence whatsoever, 
whether as principals or agents, are likewise to be deemed guilty of extortion; and on 






conviction before a magistrate are liable to the penalties of fine and imprisonment to the 
same extent, and with the same qualification for commuting the fine to further imprison¬ 
ment if it be not paid, as the magistrate is empowered to adjudge against native officers 
convicted of extortion under the preceding section: and the party aggrieved is in like 
manner also at liberty to prosecute the offender for damages in the dewanny adawlutrbut 
nothing contained herein is to be construed to authorize the magistrate to inflict corporal 
punishment in any such case on any ground whatever. Reg. IX. 1810, sect 39. 

4390. This section applies only, to “government customs and duties levied by unauthor- Thi? is restricted 
ized persons ; and does not warrant the punishment of persons who have established a ghaut toms exacted by 
on a river and have collected tolls. But a complainant is at liberty to institute a charge of ^" 1 “ l ' ll ‘ 01lZtd 

that nature ; and if it be proved that the tolls were compulsorily taken, and without authori- Private exactions. ' 
ty, the parties so levying them would be liable to punishment. Reports L . 1855, part 

2, page 849. 

4391. The term “exact” in the above sections, must be construed to apply to the Meaning- of the 

i o x& ct. 

actual collection, and not to the mere demand of the illegal duties adverted to therein; 
the demand however is a misdemeanor under the regulations and Mahomedan law. 

Const. No. 76. 


4392 The rules relative to the abolition of the saver duties, and the above provision, Thisi.s notappli- % 

.. 1 -Til cable to the case 

are not to be held applicable to any item of sewaee collections or cess levteu by malgoozars C f a zumeenUar 

and others according to ancient custom, which has been or shall be sanctioned by a established bycus- 
collector or other superior revenue authority, not being a tax on the transport, export, or stocUon- 

import of goods or merchandise, or other tax or duty specifically prohibited: but after the offi “ rs - 
settlement of any village or mahal has been made in the manner specified in sect. 9, % N 

Reg. VII. 1822, the rules and provisions aforesaid are applicable to all cesses and collec¬ 
tions not sanctioned in the manner specified in that section. Reg. IX. 1825, sect. 9. • • 

4393. Thus, it was held that zumeendars could not he prohibited from levying Example. 

“ choongee,” a cess sanctioned by established custom, within the precincts of their estates.* * v.para. 2467. 
Const No. 973. 

4394. Any custom house officer whatsoever, who demands or accepts any gratuity, ofl ^ 5tom bouse 
not authorized by any existing regulation or order of government, in consideration of corruption, and 
doing, or of omitting to do, any act in his official capacity, is to forfeit for every such bribes* to^snrh 
offence the sum of 500 rupees; and any person who offers a bribe to any custom house whaTpinibhuieot! 0 
officer in order to induce such officer to act in a manner inconsistent with his duty, is to 

forfeit a like sum; and these penalties are to be adjudged, on conviction before any 
magistrate or justice of the peace of the town, district, or place where the custom house is 
established, by such magistrate, and in default of payment any person so convicted is to 
be committed to the civil jail of the city or district until the fine be paid, or for a period 
not exceeding six months. Act XIV. 1836, sect. 13. 

4395. The local authorities are not to interfere with ghaut manjecs further than ' L ‘ ; 

steadily to refuse to recognize their claims to make exactions, and promptly to punish every the uuUium.cs. 
attempt illegally to enforce those claims, and especially the detention of boats without.the 
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by & tuhseeldar. 


consent of the owners, or other acts founded on pretended authority. The ghaut manjees 
are in fact agents for hiring boats, and of course are entitled to make a charge for their 
trouble; and therefore, beyond the above precautions, the suppression of the custom must 
be left to the mutual interests of the parties concerned in hiring and letting out boats. 

Const. No. 606. 

Precedents, 4396. A police darogah convicted of levying a general contribution from the village, 
Extortion — 10 which the witnesses to a case of theft under enquiry resided, was sentenced to impri- 

i*y police officers ; sonment without labour in the civil jail for one year ; N. A. R. vol. 2, page 341. When 
two burkundazes were convicted of extorting money by violence from persons in their 
custody on an accusation of affray, one of them who had been convicted on another charge 
of extortion at the same sessions, and sentenced to two years’ imprisonment, was sentenced 
to imprisonment for an additional period of one year ; and the other, who appeared less 
theS cu *P aWe > t0 imprisonment for 6 months; N. A. R. vol. 4, page 286. Two prisoners, not 

in the service of government, convicted of extorting several sums of money from the 
villagers under colour of a fabricated order, purporting to have been issued from a police 
tbana, were sentenced each to imprisonment for 2 years ; N. A. R. vol. 5, page 112. A 
tuhseeldar of a pergunnah and his jemadar, convicted of extorting bonds to a large amount 
from a zumeendar, and compelling him to grant a farm with a view of realizing the 
amount from the profits, were sentenced each to imprisonment for one year without labor 
m the civil jail, and to pay a fine to government of 1000 rupees, or in default of payment 
to twelve months’ further imprisonment. N. A. R. vol. 3, page 37. 

Foliosdftpoeaiv ai- 4397. A police darogah allowed a compromise of a case of theft to be effected by the 

ehanre to be settled relations of the parties concerned, and was afterwards charged with corruption therein; 
^ pmau. adj j-i- but his motive in so doing was not considered corrupt, as he had immediately reported the 
circumstances for the orders of the magistrate ; and he was accordingly sentenced to be 
merely reprimanded for deviating from a specific rule in the regulations, which prohibits 
police officers from suffering accusations to be settled by private adjustment; [see para. 
1524; but in some cases of theft and burglary the police officers may now allow such 
compromises to be made, see para . 2276], N. A. R. vol. 1, page 180. 

4398. A person convicted of the corrupt receipt of money, while in office under a 
collector, in order to procure from the collector an order for the removal of a sezawul, was 
sentenced to be dismissed from office, and to be imprisoned in the criminal jail for 3 years; 

* A* R* ▼ol. 1, page 377. A prisoner was charged with the corrupt receipt of 1500 
rupees, in having, while holding the situation of kotwal, by his private influence procured 
• he oihce of darogah for an individual for that sum : the receipt of a portion of the sum in 
question was established, and the prisoner was unable to prove on what account; but lie 
a as acquitted C) f the charge by the nizamut adawlut, as it appeared that the money bad 
been paid long after his resignation of and secession from office, and as there was no 
sufficient proof of a corrupt agreement. N. A. R. vol. 2, page 448. 


Corrupt receipt 
of money. 
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v SECTION IV. 

\ . i 

OF EXTORTION BY DIIURNA. 

4399. On a complaint in writing being presented to a magistrate against any brahmin to ^Sc^cti on - re- 
or brahmins, or against any other person or persons of whatever description, for sitting charge Ct 

dhurna,( a ) the magistrate, upon oath being made to the truth of the information, is to , 
issue a warrant or summons (as the case may require) under his seal and signature, for 
the apprehension, or appearance before him, of the person or persons thus complained 
against. On the accused being brought before the magistrate, he is to inquire into the 
circumstances of the charge, and to examine the accused and the complainant, and also ^ 
such other persons (whose depositions are to be taken on oath [or solemn declaration]) as 
are stated to have any knowledge of the misdemeanor alleged, and to commit tlieii re 
spective depositions to writing: and, after this inquiry, if it appears to the magistrate 
the misdemeanor charged was never committed, or ^ iat ^ ierQ no ground to belie\e the 
accused to have been concerned in committing it, the magistrate is to cause him or them 
to be forthwith discharged, recording his reasons for the same. On the contrary, if it 
appears to the magistrate that the misdemeanor charged was actually committed, and that 
there are grounds for believing the accused to have been concerned in tho commis¬ 
sion of it, the magistrate is (except in the cases mentioned in sect. 7) to cause tho accused 
to be committed to prison, or held to bail, according as in his discretion ho judges proper, 
for trial before the sessions court; and is to hind over the complainant to appear and 
carry on the prosecution, and the witnesses to attend and give their evidence. Reg. \ II. 

1820, sect. 3. 

4400. The trial of persons charged with dliurna, is to take place bciore the sessions. f ore S05fl j Oll? 

court, in the same mode as is prescribed for other trials by the existing regulations; and in c ° Uit * 


(a) fi The offence denominated dhurna implies, in its received acceptation, the practice of illegal duress by 
individuals for the extortion of money, or for the recovery of debts without authority from the civil magistrate, 
and also,without such authority, for retaining or recovering the possession of land, or for carrying anj otlur 
poiut of real, imaginary, or pretended interest or right.”—“ Tho net of dliurna U a misdemeanor punishable in 
Mahomedan law, imder the head of zulm, or oppression.” Preamble to Raj. \ II- In tho preamble to 

lie-. XXI. 1795, the offence is thus described :—“On similar principles” (sei the first portion oj para , 39-11) 
“ these brahmins, to realize any claim or expectation, such as the recovery of a debt, or for the purpose of 
extorting some charitable donation, frequently proceed either with some offensive weapon, or with poison, to the 
door of another inhabitant of the same town or village, aud take post there in the manner called dhurna ; and it 
is understood, according to the received opinions on ihi 3 subject, that they art? to remain lasting in that place 
until their object be attained ; and that it is equally incumbent on tho party, who is the occasion ot such brahmin’s 
there sitting, to abstain from nourishment until the latter bo satisfied. Until this i» effected ingress and egress 
to and from liis house are also more or less prevented ; as, according to the received opinions, neither the one nor 
the other can be attempted, but at the risk of the brahmins wounding himself with tho weapon, or swallowing 
tho powder or poison, with which he nmy have come provided. These brahmins however are frequently obliged 
to desist, and are removed from sitting dhurna by tho officers of the CMirts of justice without any ill consequence 
resulting, it having been found by experience, that they seldom or ever attempt to commit suicide, or to wound 
themselves or others, after t^ey are taken into the custody of government.” 
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Trials when re¬ 
ferable. 


lieu of tlie vyavastha hitherto taken from the pundit, ( a ) the Mahomedan law officer of the 
sessions court is to write his futwa, declaring whether the offence charged is established 
or not against the accused. Reg. YII. 1820, sect. 4. 

wuat penalties 4401. On conviction of the offence of dhurna before a sessions court, the penalties 
tte sesSoruTcourt 1 adjudicable are to be as follow; namely, imprisonment in the civil jail for a term not 
exceeding one year, and fine not exceeding one thousand rupees, commutable if not paid 
to farther imprisonment for a term not exceeding one year. Reg. VII. 1820, sect. 5. 

4402. Trials held before a sessions court in cases of dhurna, are referrible to the 
nizamut adawlut or not according to the rules applicable in other trials. Reg. VII. 1820, 
sect. 6. 

in what cases 4403. It is competent to the magistrates, in charges for the offence of dhurna, which 
they are of opinion, from the circumstances, do not require commitment to the sessions 
to what extent. cour t 5 to hear the evidence against and for the accused; and, if they consider the accused 
to be convicted, to pass sentence of fine not exceeding two hundred rupees, commutable if 
not paid to imprisonment in the civil jail for a period not exceeding six months. Reg. 
VII. 1820, sect. 7. 

Evrmii of case 4404. Where a person seated himself at the door of a modee’s shop, distant a hundred 
cumrtaneea^d^ot paces from the house of the party whom he wished to compel to do him justice, and 

amount to dhurna. rcma ^ ne( j there without any nourishment, except sherbet, for 16 days, it was held that the 

circumstances did not constitute the offence of sitting dhurna. N. A. R. vol. l,page 164. 

4405. Where the prisoner took up a position at tho door of the prosecutor's house, and 
forbad all egress and ingress, with the sole object of watching the premises until the other 
defendants arrived and forcibly ejected the prosecutor, it was held that this did not constitute 
the offence of dhurna as defined above. Reports IV. P . 1853, part 2, page 1427. 

Precedents. 4406. A prisoner convicted of sitting dhurna, and extorting a present sum of 25 
cnrad S b^r C e the rupees, and a bond for 165 more, in payment of an alleged debt, was sentenced to forfeit 
euaetment of the a ]j t j fc j e to the claim f or the realization of which tho misdemeanor was committed, and to 

above provisions. ^ 3 

pay a fine to government of 100 rupees, or in default of payment to be imprisoned in the 
civil jail for the period of 6 months: the court directed the magistrate, in the event of the 

fine being paid, to give the prosecutor 25 rupees out of the amount, in reimbursement of 

the sum extorted from him; and in default of the payment of the fine, or of a sufficient 
port of it to provide for the repayment of the above sum, to inform the prosecutor that he 
was at liberty to bring a civil action for the recovery of the same : N. A. R. vol. 1, page 
205. Where the prisoner, having come to the prosecutor’s house with a razor in hi3 
haul, cut himself on the thigh, and sat down at the door declaring that he would not stir 
thence until the prosecutor gave him 25 rupees, and the prosecutor thereupon gave him 

the sum demanded ; he was sentenced, in consideration of the period during which he had 

/ 

( u f > v,consuietad aa Rti offbneo solely ag&inftt tho Hindoo In* \ tud therefore tho pundits woro 
requited to gi\o irn exposition of the law of the saxtra j but now, an quoted in the previous note, it is considered, 
a', in the ease ot other crimes u tid mit>dcmeanorB, as an offence i IVUhomudan law under the head of zuln>. 









already been in confinement (5 months), to be imprisoned in the civil jail for 3 months, and 
to pay a fine of 50 rupees to government, or in default to be imprisoned for a further 
period of 3 months: the same order was passed in regard to the reimbursement of the 
prosecutor from the fine, if paid, as in the last case: N. A. R. vol. 1, page 207. But both 
of these cases occurred before the enactment of Reg. VII. 1820. 

4407. Where the prisoners, fakeers of a particular class called sutrah shahi, who go 
about beating sticks and consider themselves entitled to contributions from any bazar or a*sistin g in the 
fair they please to go to, were convicted of dliurna, and assisting in tne suiciae ot one or the persons sitting 
their companions in furtherance thereof, they were sentenced, in consideiation of tlieii 
extreme ignorance and the other circumstances of the case, each to imprisonment for o 
years with labor: N. A. R. vol. 2, page 409. Where three prisoners were convicted of 

having, in concert with several others, sat in dhurna over an old man aged 65, and o 

having thereby deprived him of food and water, in consequence of which he died the were sitting dhur- 
following day, two of them were sentenced to imprisonment for 2 years, and a third, in 
consideration of his youth, to imprisonment for C months: N. A. R. vol. 3, page 202. 


CHAPTER V. 

OF CATTLE TRESPASS. 

4408. It shall be lawful for the cultivator or occupier of any land to seize or doing *., 

cause to be seized any cattle trespassing on such land, and doing damage to such land or b« «■»> 
any crop or produce thereon, and to convey them without unnecessary delay to the pound 

established for the village or township in which the land is situate. Village and other 
police officers, when called upon, shall give their aid to cultivators and occupiers making 
such seizures. Act III. 1857, sect. 2. 

4409. Pounds shall be established at the thanas or district police stations, and at , h ^Ae«tebSd! 
such other places as the magistrate, under the orders of the local government, may deter¬ 
mine. The village or villages by which every pound is to be used shall be determined and 

notified by the magistrate. Act III. 1857, sect. 3. 

4410. The pounds shall be under the control of the magistrate of the district, and 
for each pound a pound-keeper shall be appointed, who shall keep such registers and fur¬ 
nish such returns as the local government shall direct. Act III- 185 ( , sect. 4. 

4411 . When cattle are brought to a pound, the pound-keeper shall enter in his 
register the number and description of the animals, the name and residence of the seizor, 
and the name and residence of the owner if known, and shall give a copy of the entry to 

the seizer. The pound-keeper shall take charge of and feed the cattle until disposed of as fako charge of and 

* 1 food CHtllo. 

hereinafter directed* ’Act III. 1857, sect. o. 
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Fines. 


Procedure if own¬ 
er appear and claim 
the cattle 


"y° l head of cattle impounded as aforesaid, a fine shall be levied accord¬ 
ing to the following scale :_ 

' ■. t 

Annas. 

Camel or Buffalo. s 

Horse or Tattoo, Bull, Bullock, or Cow . 4 

Calf or Ass . 2 

Sheep or Goat . 1 

anJ n ° cattIe s,la11 be released by a pound-keeper without the payment of such fine unless 
the release be ordered by competent authority. Act III. 1857, sect. 6 . 

4413. If the owner appear and claim the cattle, they shall be delivered to him on 
payment of the prescribed fine together with the expense of feeding the cattle at such rates 
as may from time to time be fixed by the magistrate; and the owner, on taking back his 
cattle, shall sign a receipt for them in the register kept by the pound-keeper. A schedule 
of the fines and of the rates of charge for feeding cattle shall be stuck up in a conspicuous 
place on or near to every pound. Act III. 1857, sect. 7. , v 

^roccdureifcattie 4414. If the cattle be not claimed within seven days from the date of their being im- 
KHhiQ O specified pounded, the pound-keeper shall make his report to thedarogah or district police officer, who 
shall Slick up in a conspicuous part of the police office a notice containing a statement of 
the number and description of the cattle, the place where they were seized, and the j) I ace 
where they are impounded, and shall cause proclamation of the same to be made by beat of 
drum in the v illage, and at the market place, nearest to the place of seizure. If the cattle be 
not claimed within seven days from the date of the notice, they shall be sold by public auction 
by the darogah or district police officer or an officer of his establishment deputed for the 
purpose. Act III. 1857, sect 8 . 

441S * If th<? °' Vner appear ’ and refuse or omit to pay the fines and expenses, the 
fiD^'and cattle ° r a3 man 7 of them as may be necessary, shall be sold by public auction for the 
cxpir.iW. Q “' recovery of such fines and expenses by the darogah or other officer as aforesaid ; and the 
remaining cattle and the balance of the purchase money if any shall be delivered to the 
owner, together with an account showing the number of cattle seized, the time during 
which they have been impounded, the charge for fines and expenses, the number of cattle 
sold, the proceeds of sale, and the manner in which those proceeds have been disposed of? 
anil the owner shall grant a receipt for the cattle delivered to him and for the balance of the 
purchase money paid to him (if any) according to such account. Provided always that, if a 
•<i against the seizure shall have been preferred under the provisions of section 14 

to ,moUl,i * A ct, no sale shall be made until the case shall have been decided, nor otherwise than 
i’Aiicp offircu )r ^ u ‘g to the order which may be passed in such case. Act III. 1857, sect. 9. 

indirect ) 6 * ° llCe °® cew and pound-keepers are prohibited from becoming, directly or 
u "‘ *' y ’ PUruW# an y cattle at a sale under this Act. Act III. 1857, sect. 10. 

,,, D T> n !," f f 1 ! ‘ VV f he “ cattle are sold under the provisions of this Act, the fines leviable and 

prneved*. ftuua, and the fApeUBOS of fot'dim* 4 , , 1 . t , , v,aoie an « 

sole proceeds, 'l l gether Wlth the expenses of sale, xf any, shall be deducted from the 

e nes so recovered, as well as all fines received by the pound-keepers 
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under section 7, shall be transmitted to the magistrate by the darogah, or district police 
officer. The expenses of feeding realized by sale shall be paid over to the pound-keepers, 
who shall also retain and appropriate all sums received by them on account of such expenses 
under section 7. The surplus proceeds of the sale of unclaimed cattle shall be trans¬ 
mitted to the magistrate, who shall hold them in deposit for three months, and if no claim 
to them be preferred and established within that period, shall, at its expiiy, dispose of them, 
as hereinafter provided. Act III. 1857, sect. 11. 

4418. The sums received on account of fines and the unclaimed proceeds of the sale 
of unclaimed cattle shall forma fund which shall be available for toe payment of any 
salaries, which may be allowed to pound-keepers under the orders of the local government 
or of expenses incurred for the construction and maintenance of pounds, or for any otuei 
purpose connected with the execution of this Act. Act 111. 185;, sect. 12. 

4419. Every person who shall forcibly oppose the seizure of cattle doing damage to 

land or to crops or other produce of land, or shall forcibly rescue the same after seizure 
either from a pound or from the seizer when conveying or about to convey them to a pound, 
shall be liable for such offence to imprisonment, with or without labor, for a period not 
exceeding six months, or to a fino not exceeding five hundred rupees, or to both. Offences 
under this section shall be dealt with by the police officers according to the provisions of 
section 25, Regulation XX. 1817. Act III. 1857, sect. 13. 

4420. Any person whose cattle shall have been seized and detained as doing damage 

to land or any crop or produce thereon, may prefer a complaint against the seizure, at any 
time within ten days from the dato thereof, to the magistrate, or to any joint, deputy, or 
assistant magistrate, or other officer having criminal jurisdiction, authorized to receive and 
try charges without reference by the magistrate. The complaint may be either verbal, m 
which case the substance of it shall be taken down in writing by the magistrate or othei 
officer as aforesaid, or written upon plain paper, and shall be preferred by the complainant 
in person, or by an agent personally acquainted with the circumstances, lhe magistrate or 
other officer as aforesaid, if on examination of the complainant or his agent ho se ^ 

reason to believe the complaint to be well founded, shall summon the party P ^ 
against, and shall proceed to make a summary enquiry into the case. It tin seizure e 
judged illegal, the magistrate or other officer as aforesaid shall award to the comp ainant 
such damages, not exceeding in any case the sum of one hundred rupees, as ie may cem 
to be a reasonable compensation for any loss or injury sustained from the unlawful seizure and 
detention, together with all expenses incurred by the complainant m procuring the release 
of the cattle; or, if the cattle have not been released, the magistrate or other officer as 
aforesaid, in addition to the award of damages, shall make an order tor their release, and 
shall direct that the fines and expenses leviable under this Act shall be paid by the party 
who made the seizure. Rloonsiffs and other judicial officers having original jurisdiction, 
and not invested with criminal powers, may be specially invested by the local government 
with the power of receiving and trying complaints under this section, and in the exercise 


Fines and un¬ 
claimed proceeds 
sales to form a funu 
for the payment of 
pound keepers, &c. 


Penalty for for¬ 
cibly opposing the 
seizure of cattle or 
rescuing the same. 


Owner may pre¬ 
fer complaint fo 
magistrate within 
ten days from date 
of seizure of his 
cattle. 

Procedure. 


• pamages for ille¬ 
gal seizure. 


Moonsitfs and 
others may be in¬ 
vested with jtower 
to adjudicate under 
this section. 


MiNisr^ 





Impounding of 

cattle doing il aili¬ 
ng o to om- 

baakmonU, &c. 


Impounding of 

stray cattle the 
owners of which are 
unknown. 


Recovery of pe¬ 
nalty for mischief 
committed bv caus¬ 
ing cattle to" tres¬ 
pass. 


of such powers shall be subject to the same rules as assistants and other officers subordi¬ 
nate to the magistrate. Act III. 1857, sect. 14. 

4421. Persons in charge of public roads, canals, embankments, and the like, may seize 
ot cause to be seized any cattle doing damage to the sides or slopes of such roads, canals, 
embankments, and the like; and all the forogoing provisions of this Act shall bo applicable 
to such seizures. Act III. 1857, sect. 15. 

4422. \ illage and other police officers shall convey to the pounds established under 
section 3 of this Act all cattle, the owners of which are unknown, found straying in any 
public road or place; and the provisions of this Act relative to the detention, release, and 
sale of cattle seized as trespassing and doing damage, shall be applicable to all cattle im¬ 
pounded as aforesaid. Act HI. 1857, sect. 16. 

4423. When any person commits mischief by causing cattle to trespass on any land, 
the penalty provided for such offence may be adjudged on the complaint of any person 
authorized to seize cattle under section 2 of this Act, or of any person who may have made 
advances for the cultivation of the land and delivery of the produce; and any fine which 
shall be so adjudged may be recovered by sale of the cattle by which the trespass was 
committed, or any portion of them, whether the cattle were seized in the act of trespass¬ 
ing or not, and whether such cattle are the property of the person convicted of 
the offence, or were only in his charge when the trespass was committed. Act III. 


Penalty foT dam¬ 
age caused lo land 
or crops by pigs. 


Application of 
fines. 


Saving of right of 
parties to institute 
a suit for the reco¬ 
very of damages in 
any competent 
court. 


Local govrrjk 
roent may ex¬ 
clude any utatrict, 
from the operation 
of this Act. 

interpretation. 


1857, sect. 17. 

4424. Any person, being an owner or keeper of pig3, who, through neglect or other¬ 
wise, shall damage or cause or permit to he damaged any land or any crop or produce of 
land by allowing pigs to trespass thereon, shall be liable for such offence to a fine not ex¬ 
ceeding ten rupees. All sums recovered under this and the last preceding section may be 
appropriated in whole or in part to compensate the complainant for damage proved to the 
satisfaction of the magistrate. Act III. 1857, sect. 18. 

4425. Nothing contained in this Act shall be held to prohibit any person, whose crops 
or other produce of land shall have been damaged by trespass of cattle, from instituting a suit 
for the recovery of damages in any competent court. Provided that any compensation which 
may have been paid to any such person by order of tho magistrate, shall be set off and deducted 
from any sum claimed by dr awarded to him as damages in such suit. Act III. 1857, sect 19. 

4426. The local government, with the sanction of the governor general in council, 
may exclude from the operation of this Act any district or tract of country to which its 
provisions may be judged unsuitable. Act III. 1857, sect 20. 

. . tbe construction of this Act, words importing the singular number shall 

. ^ 4l Plural, and words importing the plural number shall include the singular; words 

I 8 the masculine gender shall include females ; the word 44 magistrate” shall include 

01 t mn giRtrate, or other officer lawfully exercising the powers of a magistrate; the 
expression » daro^ or district police officer” shall, in the North-Western Provinces of 

the. icsi enoy of bortW illiatn, include a tuhseeldar or naib tuhseeldar entrusted with police 
powers. Act III. 1857 , sect 21. P 
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4428. Any person in whose favor a summary award has been passed [under this 
Regulation] for indigo plant the produce of any defined spot of land, is entitled to place a 
watch over the same, and to prevent tho cutting and removal of the plant m any manner 
contrary to the stipulations of his agreement; and in the event of any attempt emg made 
to cut or remove the plant, it is competent to the person holding the decree to apply to 
the nearest police darogah, and to claim from him the assistance of the police in prevent¬ 
ing su ch removal; it is moreover the duty of the police officers, and of all other officers, 

on° such a decree being exhibited, to aid the person in whose favor it has been passed to 

the utmost of their power. Reg. VI. 1823, sect. 4, cl. 1. 

4429. In the case of a ryot entering into an engagement with an indigo planter for 

cultivation of a particular spot of ground, and afterwards wishing to evade the fulfilment 
of that engagement, the planter is not justified in cultivating the land by means of his own 
servants, norhas he a right to demand the assistance of the police for the purpose of com¬ 
pelling the ryot to fulfilhis contract. His only legal remedy in such case is in the civil 


pprsons holdiug a 
summary award for 
the produce of a de¬ 
fined spot of land 
may apply for the 
aid of the police to 
"prevent the removal 
of the plant. 


A planter cannot 
demand the aid of 
the police to com¬ 
pel a ryot to fulfil 
his contract for the 
cultivation of in¬ 
digo. 


co'urt. Const. No. 385. 

4430. The magistrate can interfere in cases of indigo disputes, only when they are 
cognizable under Act IV. 1840; and in such cases he may depute his assistant to make a 
local investigation under the provisions of Reg. XI. 1824 * In disputes regarding indigo 
which do not come within the provisions of Act IV. 1840, the enquiry must be made and 
final decision passed in the civil court; to which court the magistrate must refer the 
parties in all cases in which he cannot act himself. Const. Nos. 652 and 661. 

4431. Where A, a ryot, complains against C, an indigo planter, as likely to carry 
off indigo plant grown by him, and states himself to have received advances from, and to 
have grown the disputed plant for B, another indigo planter; and C declares that he also 
has made advances to A, and that A has cultivated the plant for him, which however A 
denies; in the trial of such a case under Act IV. 1840, A is to be considered in possession 
of the disputed crop, and is to be allowed to deliver the disputed plant to either B or C as 
he may think fit; and an order may be passed by the magistrate prohibiting C from 
attempting to take forcible possession. C will of course have his redress in the civil 

' court, and if he timely take his measures there, supposing his claim to be in reality 
a better one than that of B, he might upon giving security, on a summary enquiry, be 
enabled to cut and carry away the disputed plant. Const. No. 1359. 


How far the ma¬ 
gistrate can inter¬ 
fere in cases of in¬ 
digo disputes. 
paras. 

ct sc#. 


The ryot wh o 
has cultivated the 
crop is in posses¬ 
sion, and not tho 
planter from whom 
he has received ad¬ 
vances : and where 
tho ryot has taken 
advauces from 
parties, they mn*r. 
all be referred u. 
the civil court. 
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Civil court can- 
aot iaitiate pro- 
r< ^'og3 before 
fiiagi .strafe. 


Evidence of ac¬ 
complices, not ap¬ 
provers, insuffici¬ 
ent. 

I v a case of con- 
* piracy t o defame, 
•• r-on conspir- 
against mu*t 
appear as prosecu¬ 
tor. 


Exception. 


Conspiring to 
excite discontent 
mnongnjoluogeesby 

false statements Is 
punishable. 


Case of conspiracy 

to effect murder. 


BOOK VII. 

Or OFFENCES WHICH MAY AFFECT THE PERSON OR 

PROPERTY. 


CHAPTER I. 

OF CONSPIRACY. 

proceedings, mustTbe prosemttedT! ™” Spiiacy ’ bi ' ou fe rllt *° light in the course of judicial 

rr*: sk m 

4434 In an indictment for conspiring to defame by preferring a &i« u 

heinous offence, the nizamut adawlut held it necessary that tW g ° ° f a 

conspiracy was formed should appear as prosecutor- and », ,1 ^ " hom the 

go\ eminent prosecutor without taUing 7* ** 

any complaint on oath, the trial was annulled; and option was allowTT’ mthont 
conspired against to stand forward as prosecutor. N. A. R V0 1 3 * ° ® PerS ° n 

Reports IV. P. 1855, part 1, page 355. But the refusal of th« • \ S °’ in 

to prosecute was held insufficient to bar the trial when"/ conspired against 

7 ^ ^ ‘ he «“**«■ was induced to 

Reports L. P. 1858, page 177 . P • te him on their representation. 

St atltn^tlT* 

nient, was a punishable nffenea. , ‘ a mentl> to the prejudice of govern- 

sounieiit was confirmed. N. A.’r. y 0 l. ^ C ‘ rCWt j “ dge ° f ° ne year ’ s im P ri * 

of property, in orde r tl ‘ 1 'Y S ° nU5 "° 10 convlcte ^ °f conspiring together to murder a person 

the prisons, W ° P y r ghtdeTO,Ve »*"» *• heir-at-law, himself one of 
conspiracy, they wer ,! a . Vl ° Ient ,l6sault n P on him “ pursuance of the 

N. A. R. voli 3, page 8 g. n enced to imprisonment with labor in irons for 14 years. 
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4437. Two prisoners convicted of a conspiracy to charge the prosecutor falsely with 
having in liis possession government treasure obtained by a robbery, were sentenced to 
stripes and imprisonment for 7 years. N. A. R. vol. 1, page 224. 

Note. 

By English law a conspiracy is an agreement between two or more persons—1. Ealsely to charge another 
with a crime punishable by law, either from a malicious or vindictive motive or feeling towards the party, or for 
the purpose of extorting money from him.—2. Wrongfully to injure or prejudice a third person, or any body of 
men, in any other manner.—3. To commit any offence punishable by law.—4. To do any act with intent to 
pervert the course of justice.—5. To effect a legal purpose with a corrupt intent, or by improper means.—6. 
Conspiracies or combinations by journeymen to raise their w r ages, &c.—Thus, under the first head, a conspiracy 
to charge a man falsely with treason, felony, misdemeanor, is indictable ; but it is not an indictable offence for 
two or more persons to consult and agree to prosecute a person who is guilty, or against whom there are reason¬ 
able grounds of suspicion. Under the second head, a conspiracy to impose pretended wine upon a man, as and for 
true and good wine, in exchange for goods ; a conspiracy by a female servant and a man whom she got to personate 
her master and marry her, in order to defraud her master’s relations of a part of his property after his death *, 
a conspiracy to injure a man in his trade or profession ; a conspiracy to charge a man as the reputed father of a 
bastard ; a conspiracy to raise the prices of the public funds by false rumours, as being a fraud upon the 
public; a conspiracy by persons to cause themselves to be reputed men of property, in order to defraud trades¬ 
men ; a conspiracy to defraud the public by issuing and negotiating bills in the name of a fictitious and pretended 
banking firm ; a conspiracy by violence, threats, contrivance, or other sinister meaus, to procure the marriage of 
a pauper of one parish to a pauper of another, in order to charge one of the parishes with the maintenance of 
both ; for these respectively it has been holden an indictment will lie. But an indictment will not lie for a con¬ 
spiracy to kill game, or to commit any other mere civil trespass. If how’ever the parties conspire to obtain 
money by false pretences of existing facts, it is no objection to the indictment for conspiracy, that the money was 
to be obtained through the medium of a contract. Under the third head, a conspiracy to commit a felony or mis¬ 
demeanor is indictable. Under the fourth head , a conspiracy by certain justices of peace to Certify that a highway 
was in repair, without knowing that the fact was true, was holden to be indictable. So, w’here several persons con¬ 
spired to procuro others to rob one of them, in order, by convicting the robber, to obtain the reward then given 
by statute in such case, and the party who accordingly committed the robbery was afterwards convicted and 
actually executed, these persons were indicted for the conspiracy and convicted,—.The nature of the offence 
requires that more than one person should be concerned iu its commission ; one cannot be convicted of ii, unless 
he has been indicted for conspiring with persona to the jurors unknown. And a man and his wife cannot be 
indicted for conspiring together alone, because they are in law one person. But one person alone may be tried 
for a conspiracy, provided the indictment charge him with conspiring with others who have not appeared, or who 
arc sine© dead. An agreement by several to do a certain thing may be the sutyect of an indictment for conspi¬ 
racy, though the same thing done separately by the several individuals, without any agreement between them¬ 
selves, would not be illegal, as in the case of journeymen conspiring to raise their wages ? for each may insist on 
his own w ages being raised ; but if several meet for the same purpose, it is Ulegal, and the parties may be indicted 
for a conspiracy. So, where several p- rsons conspired to hiss at a theatre, Lord Mansfield held it indictable 
though each might have hissed separately. If several persons concur in thq act, it appears that they will be all 
guilty of a conspiracy, notwithstanding they were not previously acquainted with each other. The offenc > of 

conspiring consists in the unlawful agreement, although nothing be done in pursuance of it, for it is the concur' 

ing which i6 the gist of the offence.— Archbold and Roscoe I 


<3L 

Case of conspira¬ 
cy to charge a man 
falsely with felony. 
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OF OFFENCES WHICH MAY AFFECT THE PERSON OR PROPERTY. 


CHAPTER IL 

OF PERJURY ; 

Definitions 4438. The crime of wilful perjury, subjecting the offender, on conviction, to the 
tions conc * i " Punishment stated in sect. 3 of tlii3 regulation, is hereby declared to be, giving intention- 
wbat constitutes an d deliberately, before a court of judicature, magistrate, or other authorized public 
officer, a false deposition upon oath, or under a solemn declaration taken instead of an oath, 
relative to some judicial proceeding, civil or criminal, and upon a point material to the 
issue thereof. Reg. II. 1807, sect. 4, cl. 1. 

^■perjury b0rDati011 4439. Subornation of perjury punishable under the preceding section of this regula¬ 
tion, is declared to be the crime of procuring or causing another person to commit the 
offence of perjury as above described. Reg. II. 1807, sect 4, cl. 2. 

comirltwd hT : 4440. An y witness, admitted to give evidence on a simple affirmation under sects. 15 or 
affirmation Act 1855,* wilfully giving false evidence is to be subject to be proceeded against in 

* See paras 551 like manner, and to suffer, if convicted, the same punishment as if he had been sworn and 
had committed wilful and corrupt perjury. The indictment or charge is to be varied so as 
to meet the case. Act II. 1855, sect. 17. 

it may be perjury 4441. In addition to the rules contained in sections 26, 30, and 33, Reg. XII. 1817 

though the false do- _ ° 

position does not [regarding putwarees, para, 4461J, it is hereby declared, that any person convicted before 

relate to any judi- . . A - - „ , . . 

v iol proceedings; a sessions court, or the nizamut adawlut, of having given intentionally and deliberately a 
false deposition upon oath, or under a solemn declaration taken instead of an oath, before 
a public officer authorized to take the same, is to be deemed guilty of wilful perjury, and 
liable to the punishment for that offence, declared in sect. 9 of this regulation, although 
the deposition so taken does not relate to any judicial proceeding, provided it clearly 
appears to have been given falsely and criminally on a point material to the case in which 
the deposition has been taken. Reg. XVII. 1817, sect. 13, cl. 1. 

" n '\proyurinff 4442. Any person convicted before a sessions court, or the nizanaut adawlut, of havine 

t’-tch false deposi- 9 

w i, ruboruatioa procured or caused another to commit the offence described in the above clause, is to be 

ji j 

deemed guilty of subornation of perjury: and is to be liable to the punishment of that 
offence, declared in sect. 9 of this regulation. Reg. XVII. 1817, sect. 13, cl. 2. 

4443. The mere fact of a witness having wilfully given two statements directly at 
u Tuu d , ' vamace with each other, on a point material to the issue of the case in which he gives his 
mU8t be held t0 be P er i ur y» aDd the deponent on conviction is punishable 
materia 1 to u»b au ‘ orf hngly. This dictum is in accordance with the Mahomed an law; and supersedes the 
pioctrdent in N. A. R. vol. 1, page 282, which ruled that it is essential to a conviction of 
porjuiy in such case, that the truth of one of the two contradictory statements should be 

satisfactorily established. C. 0. No. 126 of vol. 3 . 
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4444. And a conviction of perjury may be had, without reference to the truth or 
falsehood of the deposition made; as in a case of false personation. N. A. R. vol. 4, 
page 260; and vol. 5, page 144. 

4445. When a witness first denied his relationship to a certain person, and afterwards 
in the same deposition admitted it, and he was committed to the sessions for makiug two 
contradictory statements on oath, the nizamut adawlut quashed the commitment and directed 
that an indictment should be prepared against the prisoner for his first designedly false 
statement. It is only when there is no means of ascertaining which of two statements is 
true, or when it may be doubtful whether the true one can be clearly established, that a 
charge of contradiction in the statements should be drawn, either as the sole or second 
count. Reports L. JP. 1854, part 1, page 338. 


So. it may be, 
though the truth of 
the case does not 
appear. 


But the commit* 
meat should not be 
made for the con¬ 
tradiction, unless 
the truth be doubt¬ 
ful, or difficult of 
proof. 


4446. But in such case it must be shown that the point involved in the contradiction 
is material to the issue, and that the prisoner manifested a deliberate intention to 
deceive the court. Reports L. jP. 1854, part 2, page 476. Or to defeat justice. Reports 
L. jP. 1856, part l,page 851. The fact of the contradiction insis t be so plain and manifest 
as not to leave any room for doubting the deliberate and wilful character of the peiju- 
ry. Reports fV. P. 1853, part 2, pages 1322 and 1333; and L. P . 1855, part 2, page 772. 
And must be patent on the statements themselves; as, to swear an offence against A, and af¬ 
ter an interval of months or years to be unable to recognize A, is not such a contradic¬ 
tion as necessarily involves perjury. Reports L . P. 1854, part 2, page 391 ; 1855, part 2, 
page 325; and W, P, 1854, part 2, page 231.(o). 

4447. A person producing in court a false witness through a vakeel, though himself 
absent, is guilty of subornation of perjury. N. A. R. vol. 5, page 67. Reports JV. P. 
1853, part 1, page 223. 

4448. It is frequently difficult to discriminate between perjury and wilful provarioa- 
tion in a witness; and as much must necessarily depend upon the particular circumstances 
of each case, the nizamut adawlut did not consider it possible to lay down an v gencnal 
rule on the subject. But if the prevarication, though wilful and designed, does not amount 
to perjury, it is not punishable as a contempt of court* Const No. 1177. C. O. No. 1- 
of vol. 3. A mere equivocation or suppression of part of the truth, however me 
culpable, is not punishable as wilful perjury. Reports TV\ P. 1855, part 2, pago 452. 

4449. There can be no charge of perjury on a mere averment of want of lecodee- 
tion; for it is plainly impossible to establish against a party, by legal proof, that lie recollected 


Contradiction 
must be on a ma¬ 
terial point. 


and manifest 


on the sf ab¬ 
luents themselves. 


Subornation 
may be committed 
by an absent 
person. 


Difference be¬ 
tween perjure and 
wilful prevarica¬ 
tion. 


* t>,para. 1510, 


Defect in recol¬ 
lection not perjury. 


W lt has also been ruled (Reports L P. 1354, part 2, page 773; that the two contr Victory statements, on whit h 
a charge of perjury is based, must have been mode in the some ease, for otherwise it is impossible to say in which 
tho false testimony was given on a point male rial to tho i?5ne. But this apl ,rftT * <l uc *6onablo as a general rale ; 
fox where the fact, regarding which the two contradictory atutomonU have boon ib material to tho is-uu- m . n' 

ca<K-, the perjury complete, if the mere contradiction on a point nmtenul to tho isena it infhoumt proof of i,! - 
porjary. See N. A. E. vol 2, page 202, quoted iu para, 4519. 
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That part of the 
false deposition 
upon which, the 
perjury is assigned, 
must be material 
to the matter then 
under considera¬ 
tion. 


But it is suffici¬ 
ent if it is given 
with a view of in¬ 
ducing tho court to 
give readier credit 
to the substantial 
part of the evi¬ 
dence. 


anything, Tvhich he has stated on his own part that he did not recollect/ 0 ) Reports 
L . P. 1851, page 599. 

" P er J ur ? m ust refer to a point material to the issue of the case. Thus, 

ore le prisoner first denied on oath, and after five days confessed, that he had had a 
meeting and conversation with a darogah suspected of levying contributions in his village, 
“ re Was no evidence t0 sll ° w the nature of the conversation, it was held that the 
use swearing did not amount to perjury according to the intent of the definition given 
a o\ e. N. A. R. vol. 2 , page 314. So, where the prisoners deposed falsely on oath, in a 

trial for robbery, as to their relationship to each other, the point was held immaterial to 
the issue of the trial, because their testimony would have been admissible, and mmht 
have been sufficient to procure the conviction of the prisoner tried, even had they deposed 
truly as to that point. ( 4 ; N. A. R. vol. 4, page 10. So, although a column is devoted 
m the calen dar oi commitment to the witnesses to the apprehension, it does not 
necessarily follow that evidence as to the time, place, and manner of apprehension, is in every 
case material to the issue; and, where it was not so material, the prisoner was dis¬ 
charged Reports W.P. 1855, part 2, page 214. But it appears to be sufficient if the 
perjury bears only a collateral reference to the point at issue. Thus, where a witness for 
. ie defence, in a trial for theft, swore falsely as to the degree of relationship in which ho 
stood to the prisoner, with a view of inducing the court to give readier credit to the 

substantial part of his evidence, he was convicted of perjury, and sentenced to imprison¬ 
ment for one year. N. A. R. vol. 4, page 259. So, where a witness deposed falsely as to 
the evidence winch ho had given in a previous suit, in order to conceal that Ids testimony 

to be true, which he must fact 

a9 t not ? r— in tWefM to 11,9 Mie/o1 pM °”' b « <** - *0 his k„; wl * 0 e r7V hat a 

be gIVea r: dUm aik9aU etpTOhaU ’ a cannot be indicted ^ ^ 

as to his persuasion or belief. As far as regards mere HpW ™ , pe ^ ar > "bo falsely swears 

or legal foundation, this position is 77'"’ d ° e3 ““ rW£ * efficient 

W it said to ho so , but with respect ZZJZ k , , *° * ^ he has 

of the witness, the wis/tion^nottrL On " * “ £ ° U, “ dCd °“ —U knowledge 

practice for witnesses to swear that they believe "tho person tobe^tlf “ d “ f *“ ndwr,tl,1 S> « every-dav s 

ad ^‘ td lo °* ta blish that tho false depositions" f ° f ^ nuamut udawlut > observed; ™ Hud there been proof 
m <A "'*‘ er '»flieer legally authorized u • r W L 1 ^ 10 P r,soners were tried, were giveu before the maffis 

1". i, fore , court of 7 ean,CBoin g thomtotwo years’ imprisonment with labor 

exammnuon,roirdenteanor, ^^uuishabt ’^th^M l # P< T n ° tmmcn “ 1 l ° lhe iss "° of the case under 

lation should be «odlfi^ wd £ “^7“* "** ** »-• 717 


we 

regu- 
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had then been rejected, he was held guilty of perjury, and sentenced to imprisonment for 
6 months; N. A. R. vol. 5,page 110* But the assumption of a false name does not amount 
to perjury, where such assumption does not induce the court to attach greater credit to the 
evidence. ’ Reports L. P. 1855, part 1, page 507. It is however sufficient if he hoped to 
add to the credibility of his statement.(«) Reports L. P- 1857, part 2, pages 284 and-151. 
Reports W. P. 1854, part 1, pages 246 and 295; and part 2, page 1. And the question is 
whether the evidence was material at the time it was given, foi <-• ff- th e admission ot 
guilt by the defendant does not render the evidence of a witness immaterial to the issue 
of the case against that defendant so as to relieve the witness from the consequences ot 
perjury. Reports JV. P. 1855, part 2, page 6S0. 

4451. There must be a fraudulent or malicious intention. Thus, wheie the pii- on j 
presented a petition to the magistrate for the recovery of a bullock unjustly detained y 
another person, and swore to their property in the bullock although in fact it belonged 
to a relation, to whom they restored it immediately on recovery, the absence of any frau¬ 
dulent or malicious intention was considered sufficient to bar any punishment N. A. R- 
vol. 1, page 222. But perjury is not extenuated by the circumstance of its being employed 
to benefit° certain parties without detriment to any one. Thus, the nizamut adawlut 
refused to mitigate the minimum sentence of three years’ imprisonment passed on cer¬ 
tain persons, who swore falsely to the present existence of a woman, for the culpable 
homicide of whom other prisoners had been previously convicted, with a view to obtain 
the release of the latter. N. A. R. vol. 6, page 12. So, where a prisoner personated 
another, and swote falsely that lie was present at au affray, and it appeared that his 
sole motive for so doing was to oblige the person whom he personated, he was 
convicted of perjury and sentenced to three months’ imprisonment. N. A. R. vol. 2, 
page 204. 

4452. Where the prisoner denied on oath the execution of a vakalutnamah, which no 
was proved to have executed, it was held that the offence did not come within tlie legal 
definition of perjury. But it does not appear in the report whether this was held, because 
the false statement was not injurious to anyone, or because it was not nude voluntarily. 
N. A. R. vol. 4, page 7. 

4453. A private agent falsified his accounts to conceal the embezzlement or Ins 
employer’s property, and swore to the truth of those accounts; it was held that he was 
not guilty of the legal crime of perjury. N. A. R. vol. 1, page 274. 

(a) Where a person was charged with perjury in having falsely denied that she had made a certain state¬ 
ment before the darogah, she was acquitted because the fact of her haring made such t>Utcment was not material 
to tlio issue of the case, however material the matter contained in the utatcauent might have boon, Reports 
1„ V 1854, part 1, page 404. But in a similar case the prisoner was convict* 1 ol perjury on the ground that the 
false denial was made with the intent of adding credit to the subsequent deposition, and in this way as affecting 
the credibility of the witness it was material to the issue of the cost- then ponding before thq magistrate. Reports 
L. P, 1854, part 2, page 48. , 


* See other cases 
mentioned in para. 

4517. 


There must be 
a fraud ulent nr 
malicious intention. 


But it is no ex¬ 
cuse that the per¬ 
jury will benefit 
certain parties 
without detriment 
to any one. 


Examples of 
cases, in which tho 
false deposition 
did not amount to 
perjury. 
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4454. Where the prisoners swore to a signature as that of an individual, who it 
appeared had written only one letter of hi 3 name, and had then given the pen to his 
urother to complete the signature, as he was not able himself to write well, the court held, 
in concurrence with the futwa, that it was merely a lax statement, without sufficient expla¬ 
nation, and not a deliberate falsehood. N. A. R, vol. 3, page 217. 


cealment of bond 4455. The w,ilful concealment of bond debts due to an insolvent debtor examined on 
vent 3 debtor /per* oat b before the civil court under the rules contained in sect. 11, Reg. II. 1806, is punish¬ 
able on conviction as wilful perjury under cl. 1, sect, 13, Reg. XVII. 1817. Const. No. 1086. 

be^iimin^tered’Tn 4456. A deposition taken on oath in the private dwelling of a sudder ameen, distant 
^/^ministering nearly three miles from the court house, is illegal and cannot be received; consequently 
//V\ 0 id mP kis ^ ie deponent cannot be considered liable to the penalties of perjury if such deposition is 
conrt - false. Const. No. 627. 


The oath must 
be taken before a 
competent court of 
jurisdiction : 


4457. The oath or affirmation must be taken before a public officer authorized to 
administer the same. Thus, it was held that a prosecution for perjury could not legally 
be maintained against a person, who had sworn falsely in the investigation of a claim to a 
pension under Reg. XXIV. 1803, because there is no enactment which authorizes the 
collector to examine parties on oath in such cases. Const. No. 1106. So, where the collector 
is examining witnesses with reference to an application for a mutation of names in the regis¬ 
ter. Reports TV. V 1 . 1853, part 1, page 84. So, where the collector is attesting a inokhtarna- 
mah. Reports L. P. 1854, part 1, page 228. So, where the oath was administered by a 
military court of enquiry, which has no power to examine upon oath. N. A. R. vol. 3, pa<r e 
171. So, where the oath was administered by a police mohurir at the thana while the darogah 
was present at that place, because the mohurir under Reg. XX. 1817 has no power to admi¬ 
nister oaths except in the absence of the darogah, and the latter has no authority to delegate 
his power of administering oaths when present. N. A. R. vol. 1, page 386. So, where^the 
police darogah examined a witness upon oath, which is prohibited by cl. 1, sect. 13, Reg. XX. 
1817. Reports L. P. 1851, page 1010. 


and in a case in 
v»»nchtLr> court can 
on o&ib. 


4458. A party to a suit under Act IV. 1840 cannot be examined on oath ; lie cannot 
therefore be convicted of perjury for any false statement made on such examination. N. A. 
K. vol. 6, page 93. Reports W. P. 1853, part 2, page 1111. 


Where sufficient if 
oath U administer¬ 
ed by mohurir of 
civil court. 


4459. So, the prosecution was disallowed, where the oath was administered by a 
mohurir of a civil court not duly authorized by the judge to take the examiuation of the 
'■ltneaB. N. A. R. vol. 3, page 212. And it is not sufficient that the power to take the exami- 
natioTi]WAs delegated to such officer after the deposition had been committed to writing. 

1 ’ v °b *> P a g Q 326; The authority for exercising the power so delegated must be 

f)1 . ,° n ^ 10 tna l U) make the proceedings complete. N. A. R. vol. 3, page 157. Butafalse 

eposition will amount to perjury, if the ministerial officer is duly authorized to take the 
deposition, tor in such case the power to administer the oath is implied. N, A. R, vol. 2, 
page 202. 
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4460. Perjury cannot be held against a Christian on evidence taken under the solemn be m 

declaration prescribed by Act. Y. 1840, which has reference only to Hindus and Mabome- 
dans. Reports W. P. 1855, part 1, page 449. 


4461. Wherever it has been the intention of the legislature, that officers employed in ^' 

the revenue department shall have power to examine parties on oath, or solemn declara- 
tion, in cases pending before them either judicially or otherwise ; and that the legal penal- powr 
ties for perjury should be applicable to such parties in the event of their giving deliberately 
and intentionally a false deposition on oath, or under a solemn declaration taken instead 
of an oath; and the penalties for subornation of perjury applicable to persons causing or 
procuring such persons to commit perjury; an express provision to that effect has been 
inserted in the regulations. Const. No. 1106. Thus it is so enacted, in the case of a 
putwaree examined before a collector, or the officer of a collector duly empowered to take 
hi 3 examination, relative to the lands, produce, collections, and charges, of the village or 
villages to which he belongs; and in the case of any native agent, employed by a proprie¬ 
tor or farmer of land in the management of liis estate or farm, or in keeping the accounts 
relating to it, when so examined; and in the case of a proprietor or farmer of land, or his 
gomashtah or other officer, where no putwaree is appointed, when so examined 4 : Reg. XII. 

1817, sects. 26, 30, and 33 : and Reg. I. 1801, sect. 8. So, in the case of witnesses exa¬ 
mined by a collector or other officer exercising the powers of a collector* in resumption 
cases : Reg. II. 1819, sect. 19 : or in settlement cases: Reg. VII. 1822, sect 19, cl. 2. So, 
in regard to stamps, in the case of witnesses examined by the board or other controlling 
authority, or by the collectors of laud revenue or other officers vested with the local charge 
of tliis branch of revenue: Reg. X. 1829, sect. 19. So, in the case of witnesses examined 
by the collector or other officer in charge of the abkaree mahal : Reg. XIII. 1816, sects. 86 
and 88; and Reg. VII. 1824, sect 16, cl. 4. So, in the case of witnesses examined by a 
salt agent or superintending officer of chokees: Reg. X. 1819, sects. 103 and 106; and Act 
XXIX. 1838, sect 26. So, in the case of witnesses examined by a collector of the land 
revenue or customs, or by an agent for the provision of salt or opium, respecting the conduct 
of any native officer employed under them respectively : Reg. VIII. 1809, sect 10, cl. 5. 

So, in the case of witnesses examined before arbitrators appointed to ascertain and deter, 
mine the value of property required for public purposes: Act VI. 1857, sect 19. So, 
in the case of persons who, in making any declaration under the authority of this Act 
(regarding the importation of rum and rum shrub), knowingly affirm an untruth: Act VI. 

1841, sect 9. Similar provisions have been made in other cases. 


4462. The majority of the nizamut adawlut held that a false deposition on oath taken a deposition 
by a native ministerial officer in the presence of the magistrate (in the manner prescribed lencoorn.^n.tt^'- 
in C. O. No. 58 of vol. 1*) relative to some judicial proceeding, and upon a point material 
to the issue thereof, is perjury. Const No. 656. It must he proved that the oath was ad- * • j : 

ministered before the deposition was given. Reports IV. P. 1853, part 2, page 1492; and 
1855, part 1, page 770. But if the false statement is retracted bv the Witness before 


10 \v 





The examination 
on oath must be 
necessary. 


(si. 
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deposition has been attested by the magistrate, it does not amount to perjury. N. A. R. 
vol. 2, page 154; vol. 5, page 70; vol. 6, page 282. 

4463. The prisoner preferred a charge of theft before the darogah, but could not 
prove it, and the magistrate sent for him and examined him on oath, when he said that 
he had no charge to prefer against any person. Held that, as he made no complaint, his 
examination on oath was unnecessary, and perjury could not be assigned on statements 
contained therein. Reports L. P. 1855, part 2, page 564. So, it was held in the case of 
Baboolah Khan by a majority of three judges out of five, that, if the magistrate sends for a 
person who has laid a complaint before the darogah, which complaint has not been proved, 
and such person declines to repeat the complaint, he cannot be required to give a deposi¬ 
tion on oath, in which he must be compelled to adhere to a statement to which he is un¬ 
willing to adhere, or to subject himself by abandoning his first statement to be charged 
with perjury. If however he willingly repeats the charge on oath, the enquiry becomes 
judicial, and he would be liable for perjury committed thereiu.OO Reports L . P. 1856, part 
2, page 993. 


Punishment has 4464. Punishment lias been remitted wliere the oath ought not to have been adminis- 
ti »ati :>bt not tered. Thus, -where a person w T as examined on oath with respect to criminal acts, in 
mii!lstoreuT D Q(i which he was implicated as a party, and when therefore he was reduced to the alternative 
of giving false evidence or of criminating himself, he was discharged without punishment. 
N. A. R. vol. 1, pages 138 and 349. And on discovery that a witness has deposed falsely 
lie must not be invited to contradict upon oath his former statement, and then be committed 
for perjury on the two contradictory statements. But he may be committed for the false 
statement in the first deposition, if other proof can be adduced to its falsehood. N. A. R. 
vol. 2, page 180; and vol. 6, page 91. Reports L . P. 1855, part 1, pages 195, 207, and 
228. So, where a person wished to withdraw a charge which he had made on oath at the 
thana, and the darogah, before whom the first deposition had been made, recorded the re¬ 
tractation also upon oath, it was held that the commitment for perjury on the two contradic¬ 
tory statements could not be sustained because the darogah had no power to administer the 
second oath. Reports L. P. 1854, part 1, page 446. So, where it appeared that one person 
had instigated another to personate his brother, and they were examined as to the identity on 
oath, and were afterwards committed and convicted of perjury and subornation of perjury on 
tlieir depositions then taken, the court held that it was irregular to take their evidence ou oath 
instead of at once putting them on their defence ; and the conviction of perjury was 
set aside. Reports L. P. 1851, page 973. But, where the prisoner came forward of 
m? own accord and acknowledged that he had misstated facts in his previous deposi- 
ti in, and represented in a petition what had really taken place, and his evidence was 
then again taken on solemn affirmation, it was held that such course was regular, 


(a) The report ofu;* case contdfas elaborate arguments in regard to the power of a magistrate to ini¬ 
tiate criminal charge*, uml the conditions necessary to cmiiiitute perjury. 
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and he was convicted of perjury on the contradiction in the two statements. Reports L. P. 
1852, part 2, page 748. So, where the deponent comes forward a second time voluntarily, 
and the officer taking the second deposition is not aware that it will contradict the first. Reports 
L. P. 1853, part 1, page 7; and 1856, part 2, page 357. But such voluntary correction of a 
misstatement may be accepted as a cause for mitigating punishment. Reports IV. P. 1854, 
part 1, page 13. Where the magistrate in the investigation of a charge of assault caused 


and where the 

jjcaa u j., y ~ - — — --o - . offender was en- 

some of the bystanders to be mixed with the defendants, and then desired the witnesses for the ^ 

plaintiff to point out the persons concerned in the assault, and they accordingly pointed out ofleuce; 


several persons wholly unconcerned in the case, and were on that committed foi perjury , 
the nizamut adawlut would not give their sanction to the artifice by which the witnesses 
were entrapped into the offence, and directed their discharge without punislimeiu. N. A. 11. 
vol. 2, page 321. Reports Z. P . 1857, part 1, page 595; and W. P. 1854, part 1, pages 148 
and 540. So, where the prisoners brought a charge of murder before the police, and the 
magistrate, having satisfied himself from the surgeon’s report and other evidence that murder 
had not been committed, sent for the prisoners and put them on their oath, and they deposed 
to the same effect, it was held that the conviction of perjury could not stand, because the 
prisoners had been led unwarily to commit themselves. Reports L. P 1855, part 2, page ISO. 

4465. Similarly all punishment was remitted, when the perjury was established a &d where there 
by two contradictory statements, and it appeared that the second statement was the 0 f intimidation, 
result of fear in consequence of the detention ot the prisoner in hajut. Reports L . P a 
1855, part 2, page 810. So, where the prisoner was induced to make the first statement 
by threats held out by the police. Reports Z. P. 1854, part 2, page 288. The same ruling 
has been applied to perjuries committed under the influence of intimidation and ieai of 
parties interested; Reports Z. P. 1854,part 2, page 83; 1855, part 1, page 400, but it 
seems questionable whether fear can be admitted as any ground for a legal acquittal in such 
cases, however just a plea it may afford for mitigation of punishment or pardon. 


4466. If witnesses were examined in the courts of the magistrates, as they should be, fl /^Vca'^ia^r.Sng 

evidence to ensure 


by the magistrates themselves, and closely questioned as to every apparent inconsistency ™ viction of ----- 
in their depositions, care being taken at the same time to make them understand the ques- jury. 


tions asked, and to write down the answers given by them so as to convey exactly their 
intended meaning, the crime would not be so often committed with impunity as it. is. lo 
warrant a sentence of punishment, it is only required, under cl. 1, sect. 3, H. 1: 07, 
that the proof adduced be sufficient to satisfy the judge that the crime, defined to be 
perjury, has really been wilfully committed by the accused prisoner.(«•) C onst. No. 638. 


Nature of proof 
required. 


(a) Under the Mahometan law, perjury moy bo proved either by cojtfes&i'jn, or by circumstantial evidence 
such as affords, in the opinion of the judge, direct or strongly presumptive proof: thus, two contradictory state¬ 
ments of a fact arc a direct proof of perjury, where the first is affirmatory and the second a negative ; us whore a 
person deposes that he saw A kill B, and afterward.; deposes that ho did not fitness the transaction : but if ho 
first deposes thtft he did not see the occurrence, and afterwards states in evidence llmt ho was an aye-witness to 
it, the infinnilv of the memory is admitted :.san excuse to bar the punishment. It scorns also thru u person, "ho 
confesses that he deposed falsely in the first instance from fear, is not liable to punishment if he after w;»rds ttb 
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Proof of oath. Magisterial officers are required to insert in the heading of each deposition the name 
of tlie person, who administers the solemn affirmation used instead of an oath. C. O. No. 37, 
February 27, 1857. L. P. 


Commitment. 

If in civil court, 

to be made by 
judge. 

Magistrate not to 
entertain charge 
of perjury against 
per < us engaged in 
a civil suit. 


4407. If a witness, or any person, is guilty of wilful and corrupt perjury in any cause 
or matter in a civil court, the judge is immediately to commit the offender to take his trial 
before the sessions court. Beng. Reg. IV. 1793, sect. 14. Ced. Prov. Reg. III. 1803, sect. 8. 

4468. Magistrates are not to receive any charges of perjury, which are preferred by 
parties in civil suits, either against their own witnesses, or against the witnesses of the 
adverse party, or of subornation of perjury against the adverse parties in such suits; and 
all individuals whose attendance is required in the civil courts, either as plaintiffs, defend¬ 
ants, or witnesses, are hereby declared not to be liable to any prosecutions of this descrip¬ 
tion, unless they are committed to take their trial by the civil judge under the authority 
vested in him by the above provision/**) Beng. and Ben. Reg. III. 1801, sect. 2. 
Ced. Prov. Reg. VII. 1813, sect. 3. Reg. XVII. 1817, sect. 14, cl. 1. 


This rule i* np- 4469. The above rule (with this qualification that the civil juctee may commit to 

pl«CfhDi0 to fill olio* # ^ 

paf.oi.s ' f p^jury prison, or admit to bail, as he thinks proper, under the discretion given by sect 5 Rev 

8^aioBt parties or 4 ^ J * o # 

Wilmses in any II. 1807) is to be considered applicable to all allegations of perjury, or subornat : on of 

civil suit, or any . , . . .... ... 

civil proceeding be- perjury, against parties or witnesses in any civil suits, or any civil proceedings whatever 

a fcubordinate civil before the judge of a civil court, or before a sudder amcen or moonsiff, or an arbitrator 
or arbitrators appointed to investigate such suits, or an officer employed by a civil court 
ia an y loc *l or other enquiry, or in the execution of any civil process. In all such cases 
the proceedings, on which the charge of perjury, or subornation of perjury, is grounded 
:f not held before the civil judge in the first instance, are to be referred to him by the 


the truth, mere tho difference between the two statements is not very material, the witness is not liable to 
punishment: but it is sufficient if his statement appears to the judge manifestly impossible. See the futwa riven 
by the law officers of the nizamut adawlut, quoted in Const. No. 656 , it contains several other particulars and 
condmons regarding the liability of witnesses to a sentence of tnzeer for perjury, and the circumstances which 
absolve them from punishment \ but it seems unnecessary to recount them hore. 

(a) The reasons of this enactment are thus stated in the preamble to Reg. III. 1801 But a practice has 
become very prevalent in different parts of the Company's provinces, for tho parties in civil suits to prefer 
unfounded charges of perjury against tho witnesses of their opponents, and against their own witnesses where 
their evidence door, not establish every point which they may have been brought to prove, and similar charges of 
subornation of perjury against the adverse parties in such suits. These accusations are frequently supported by 
gr0S8 P or 3 ur y on the Part of the witnesses produced in support of them ; and, unless checked, they will deter all 
n.ou of respectability from appearing to giv. their testimony on oath in any court of justice, except on compulsion, 
.\IU greatly increase tho difficulties, which already exist, in obtaining tho voluntary attendance of witnesses 
thi iptiun, while exposed as at present to tho disgrace of a commitment to jail, and of a public trial on a 
eriuiinal ohurgo. The only effectual remedy, which can bo applied to this abuse, is to take away altogether from 
portuis in cavil Hints the right of bringing forward such oeeu nations, and to leave i in (he discretion of the judge 
to determine when any witne ses brought before him arc guilty of perjury, which he may always be able to do 
by cross-quesiioumg them minutely, and by confronting them, when necessary, with the witnesses of the adverse 
party. •* 
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moonsiffor other officer* before whom the proceedings have been held, with the sentiments 
of such officer upon the case; and, if the judge is of opinion that there are sufficient grouuds 
for bringing the accused party to trial before the sessions court on a charge of perjury, or 
subornation of perjury, he is to record his opinion to that effect; and at the same time to 
direct whether the accused is to be admitted to bail or kept in custody. An authenticated 
copy of the order passed by him, with the whole of the original papers relative to the case, 
are then to be transferred to the cutcherry of the magistrate, that the order of the judge may 
be carried into effect, and the case brought to the sessions court, in the same manner as if 
the charge had been instituted and proceeded upon in the court of the magistrate. 
Reg. XVII. 1817, sect. 14, cl. 2. 

4470. The powers vested by cl. 2, sect. 14, Reg. XVII. 1817 in zillah and city 
judges of committing persons chargeable with perjury or subornation of perjury in cases 
pending before such judges, are vested in principal sudder ameens in civil cases pending 
before them: and the principal sudder ameens and the magistrates are authorized and 
required to proceed in the manner in which the said judges and magistrates are authorized 
and required to proceed by the said clause. Act I, 1848, sect. 3. 

4471. The words "any civil proceedings whatever” in the above provision include 
miscellaneous cases. Const. No. 838. 

4472. A civil judge is not authorized, under the above provision, to commit a person 
for trial on the charge of giving money to witnesses in a civil suit for the purpose of influenc¬ 
ing their evidence. Const. No. 504. 

4473. The moonsiff is not competent to make over to the magistrate persons charged 
with perjury; be must refer the proceedings to the judge. Where he sent the case direct to 
the magistrate without reference to the judge, the proceedings were annulled. Reports 
W. P. 1855, part 1, page 242. 

4474. A prisoner in a criminal case referred by the magistrate to the moulvie for in¬ 
vestigation, admitted that lie had perjured himself on a previous occasion in the civil court; 
he was then sent back to the magistrate, who committed him to the sessions for the perjury; 
held that the proceeding was irregular, and that the commitment should have been 
made at the instance of the court in which the perjury was committed. The proceedings 
of the court of circuit were annulled, and the prisoner was held to bail to answer the 
charge of perjury, if again preferred against him in consequence of any report which the 
register (the officer in whose court the perjury was alleged to have boon committed) might 
make to the judge in conformity with the above provisions. N. A. R* vol. 2, page 208. 

4475. Where the judge, when hearing an appeal from tho decree qf the principal 
sudder ameen in a civil suit, reversed the decision, and further ordered that officer to 
enquire regarding the supposed perjury of certain witnesses in the original proceedings, and 
to commit them for trial, if he should consider the perjury proved; the court held that the 
direction was irregular aud the commitment vitiated. The witnesses might have been 

, 10 x 


Principal sudder 
ameens may com¬ 
mit to the sessions 
for perjuries iu 
cases before them¬ 
selves. 


This includes 
miscellaneous 
cases. 

It does not refer 
to giving money to 
influence evidence. 


Subordinate 
courts must refer 
through the judge. 


Tho commitment 
must be made at 
tho instance of tho 
court in which the 
perjury was com¬ 
mitted. 


Thojudge cannot 

direct the principal 
sudder nmeen to 
commit. 
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committed either by the principal sudder ameen or by the judge while the case was pending 
before himself; but the judge could not direct the principal sudder ameen to commit; nor 
could the latter act when the case was no longer pending before him* Reports W, P . 1852, 
page 40, 


No appeal lies 4476. No appeal lies from the order of an inferior civil court, under cl. 2, sect. 14, Beg. 

from the order of a rr , 

r ; .vii court refusing XVII. 1817, declining to entertain a charge of perjury, or to proceed against parties accused 

to commit for per- & 

jury. of such offence. Reports W. P. 1855, part 1, page 86. Or from the order of the judge. 

Carrau’s Reports of Summary cases, page 109, September 15, 1846. 

Cmi courts can- 4477. The civil courts cannot entertain charges of perjury in cases which are no 

charges after the longer pending; and no authority is given to them to institute a miscellaneous case tor the 
purpose of enquiring into the alleged perjury. Reports W, P. 1855, part 1, page /70. 
Where the plaintiff in a civil suit before a moonsiff produced a person to personate the 
defendant and to file a confession of judgment, and the moonsiff put them on their oath and 
received the pleading without passing any final order, and the parties were subsequently 
committed for perjury, it was held that the moonsiff acted regularly as the case was still pend¬ 
ing, and that the mere receipt and filing of the confession of judgment did not so dispose 
of the suit as to require the court to revive it by a review of judgment. Reports W. P. 
1853, part 2, page 1392. 

4478. In cases of perjury in the civil courts (whether before the judge or a subordi¬ 
nate court) the commitment should, according to cl. 2, sect, 14, Reg. XVII. 1817, be made 
by the judge; who is at the same time to determine whether the persons charged are 
to be admitted to bail or kept in custody; the duty of the magistrate being confined 
to causing the attendance of the parties and witnesses before the court by whom the case 
is to be tried. C. O. No. 169 of vol. 2. 

The duty of the 4479. When the civil court makes over a case to the magistrate, the latter cannot in- 
? ;miaiS^! ae He vestigate the charge, nor can he exercise any discretion or express any opinion as to the 
hU guilt or innocence of the accused. His duty is simply ministerial. Reports W. P. 1853, 
part 1, page 106 ; and 1855, part 1, page 242. And the judge cannot direct the magistrate to 
state liis opinion whether perjury is proved, and base his own order of commitment on that 
opinion. Reports W. P . 1853, part 1, page 198. 

Th® maeirtrnto 4480. When a prisoner is made over to the magistrate by a civil court under Act I. 
afTorgwy' °roferred 1848 on a charge of forgery, he cannot be committed by the magistrate on a charge of 
Dofcorigi^^h^go P er jury also. In the case of perjury before the civil court the officer presiding alone has the 
perjury; povor of originating the charge. Reports L, P. 1854, part 2, page 540 ; and IV. P» 1853, 

part 2, page 1423. («) 


Duty of the ma¬ 
gistrate in such 
case*. 


(a) The Western Court has hold that when a subordinate civil court re fers to thejudtre a charge of perjury 
08 regards certain persons, the latter is not authorized to commit to the actions any othor persons vilhoso complicity 
in the offence he muy consider proved. It wag also ruled that when the judge committed to the sessions the 
person agaiuat whom the moouciff alleged perjury, he could not ditoot the magistrate to enquire into additional 


misr/tf 
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4481. When a case of forgery has been referred to the magistrate by a civil court, he is 

required to commit the parties against whom he considers it to be proved to take their trial 
before the sessions court; but it is not within his province to intimate to the civil court that 
he thinks that there is proof sufficient for committing certain persons to the sessions court 
for perjury. The commitment iu cases of perjury in a civil court must be made cither by 
the judge under cl. 2. sect. 14, Reg. XVII. 1817, or by the principal sudder ameen under 
sect. 3 , Act I. 1848, not at the instance of the magistrate, but in the simple exercise of 
their own discretion and upon their own undivided responsibility. Reports / . . 1852, 

page 1349; and 1853, part 1, page 69. 

4482. In a case of forgery and perjury, alleged to have been committeu before * 
collector in a summary suit, where the magistrate committed the prisoners, and the 
circuit judge convicted them, on the complaint of the losing party, the whole of the 
proceedings”were declared null and void, and the prisoners were released. N. A, R. vol. 3, 
page 203. 

4483. In a case of perjury, where the commitment was made by the magistrate 
in the same irregular manner, the proceedings having been made over to him by the civil 
judge who ought himself to have committed the case, the proceedings were annulled; but 
as the prisoners had already been in confinement for eighteen months, and under all the 
circumstances of the case, the court did not consider it necessary that further proceedings 
should be held against them, and directed that they should be immediately released. 
N. A. R. vol. 3, page 290. 

4484. Tho provisions of sect, 4, Reg. III. 1804 {Bcng. sect. 4, Reg. XI. 1796)* are 
capable of enforcement by the civil judge against any party who absconds being at the 
time under a charge of perjury in the civil court. It is tho duty of the civil judge in such 
cases to call upon the magistrate of the district to perform the acts described in that 
section, and in the corresponding section of Reg. XX. 1817, with a view to the apprehension 
of the absconding party; and it is incumbent on the magistrate to obey such requisitions, 
and to proceed as he would do, were the absconding party in question charged with a crimi¬ 
nal offence primarily cognizable in hi3 court. The principle set forth in tho third paragraph 
of Const. No. 648 [viz. that the plea that the collector’s office does not furnish sufficient in¬ 
formation, or that no division can be made of the attached talooks, is not sufficient to 
warrant the collector in declining to bring the same to sale, because he is bound to obtain the 
required information and to make the requisite division or to satisfy tho court that it cannot 

charges against the same individual for forgery, conspiracy, and fraud. Reports TV. P. 1853.. part 1, page 198 ; 
and 1855, part 2, pago 348. But a doubt may be cutertained of the correctness of both of these rulings. Tho first 
is not warranted by tho words of sect. 2, Reg. III. 1801, or of cl. % sect. 14, Reg. XVII. 1817 ; and tho last is 
directly opposed to Act I. 1848, as regards the forgery, though corroct in so far that the magistrate could not 
entertain the charges of conspiracy and fraud unless preferred by a complainant on oath, fee in such oasos tho 
requisition of tho civil court docs not supersedo the necessity of a formal complaint. 
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judge is to proceed 
if tho person charg¬ 
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Rule regarding 
tho attachment of 
property in such 
cases. 
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up and sign the 
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Perjury before a 
register of deeds. 


Procedure in 
''an* of perjury 
before collector 
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be done] is applicable to attachments of property directed to be made under the sanction of 
the law above cited and these instructions ( a ). C. O. No. 6 of vol. 4. 

4485. Persons charged with the crime of perjury, or subornation of perjury, as 
defined in the preceding section, and appearing to tho civil or criminal courts, by whom 
they are ordered to be brought to trial before the sessions courts, to have been guilty of 
the charge, are not to be admitted to bail ("notwithstanding anything declared to the 
contrary in any existing regulation J unless specially authorized by the court under whose 
directions they are committed for trial. But nothing herein contained is to be construed 
to preclude the magistrate from admitting to bail persons committed by him for trial, on 
charges preferred originally before him, in cases cognizable by him under the regulations, 
without any order from a civil or criminal court for the commitment of such persons for 
trial before the sessions court. Reg. II. 1807, sect. 5. 

4486. The separate paper, containing the charges in the English and vernacular, 
prescribed by para. 16 of C. O. No. 54 of vol. 2* is to be drawn up and signed by the 
judge, who makes a commitment for perjury brought to light in the course of any civil 
proceeding. C. O. No. 4 of vol. 4. 

4487. It is competent to the session judges to try persons committed by themselves as 
civil judges under the provisions of cl. 2, sect, 14, Reg. XVII. 1817 for perjury or suborna^ 
tionof perjury, any law to the contrary notwithstanding. Act I. 1848, sect, 4. 

4488. The registry of deeds is a " civil proceeding, ” contemplated by cl. 2, sect. 14, 

Reg. XVII. 1817, and, in cases of perjury before the register of deeds, the judge and 
register should proceed in conformity thereto. Const. No. 611. 

4489. In so far as concerns the summoning and examination of witnesses, the penal¬ 
ties for false testimony, for resistance of process, contempts, and all other similar matters 
connected with cases under cognizance before the collectors of land revenne, or other 
officer by virtue of the powers vested in them by this regulation, or any other re¬ 
gulation whereby collectors are vested with judicial powers, their cutcherry or office for the 
time being is to be deemed and held to be a court of civil judicature. Reg. VII. 1822, 
sect. 23, cl. 1. 

4490. With reference to this rule, and to the regulations quoted in paras. 4468 and 
416D, the Western court held that the only authorities competent to commit a putwaree for 
trial on a char g e of Perjury, were the deputy collector and commissioner before whom 
(acting judicially) the cause or matter in which the alleged perjury was committed was 
ponding: and, as they did not think proper to do so, but on the contrary accepted as true 
the alleged false evidence (and their decisions were still in force), therefore no other authority 
vas competent to institute proceedings against the putwaree on a charge of perjury, in refer- 

<• original refers.to forgery, but tire rules then in foreo with regard to forgery were the same as those 

now applicable to eaces of perjury. 
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„„C„ l0 that case, in tie magistrate’s court or .Uewhore.(e) Beports IF. P. 1856, part 1, 
^ilo i II the judges of the court of sadder demnny adasvlut, or any single judge of 

that court in cases within the competency of a single judge, are of opinion that there are 

sufficient "rounds, on any civil proceeding before them, for bringtng a party or w.tness u> 
I"!, on a S ch.rge of perjury or subornation of perjury, they are to record the,r sent,meats 
to that effect; and at the same time to direct whether the party accused shall be admitted 
to hail, or kept in custody:— an authenticated copy of the order so passe ,wi 1 ie o e 

of the original papers relative to the case, are then to bo transmitted tc. the prop?*magis¬ 
trate, for the purpose of being proceeded upon as stated in the preceding clause [para. 

4469]. Reg. XVII. 1817, sect. 14, cl. 3. . . 

4492. Whenever a witness giving evidence before a sessions court is considerec } 
the iudfie of that court to be guilty of wilful perjury, or whenever a person attending a 
sessions'"court is considered by the judge of that court to be guilty of subornation ot 
perjury, in any trial or matter depending before the court, and the whole ot the 
witnesses required for the proof of the charge and for the defence of the accused are 
also in attendance, it is competent to the session judge to direct the magistrate to commit 
the person so charged for immediate trial before the sessions court. Proi ided that nothing 
in this section is to be construed to authorize the conviction or punishment of any person, 
charged with the crimes specified, until he has been regularly put upon his trial; or until 
any material evidence which he has to offer in his defence has been received and duly 
considered. Reg. II. 1807, sect. 6. 

4493. The session judge cannot leave the commitment of parties for perjury to the dis¬ 
cretion of the magistrate. Reports IF. P. 1853, part 2, page 1158. But session judges should 
exercise great caution in directing the committal for perjury ot parties who have contradict¬ 
ed before the sessions court the evidence given by them before the magistrate, especially 
when the contradiction benefits the party accused. By an indiscriminate or injudicious 
of the power vested in the session judge, witnesses would be forced to adhere to any perju¬ 
ry, which they may have committed before the magistrate: whereas, by abstaining from the 
punishment of those witnesses who may appear to correct at the sessions the falsehood of 
their first evidence, and limiting the order of committal to those who manifestly make a 
false deposition before the sessions, the ends of justice would be more satisfactorily attained, 
c, O. No- 34 of vol. 4. IF. P. 

4494. The restrictions against prosecutions for perjury and subornation of perjury of 
witnesses and parties in the civil courts, unless the officers'presid mg in those courts are of 
opinion that there are grounds for such prosecutions, are extended to ail charges of’perjury, 
or subornation of perjury, against witnesses and prosecutors Ml the criminal courts.* m 

(a) It would seem from this thut a w Hector acting judicially moat refer tko case to the civil judge. For pro¬ 
ceedings in any other capacity, see para. 4497. 
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considers that there 
are "rounds for the 
prosecution. 


Session judge 
may try a case 
which he has di - 
rectcd the magis¬ 
trate to commit. 


Perjury before a 
law officer in a case 
referred for report. 


Procedure in 
cises before a col¬ 
lector or other 
public officer, not 
sittiag judicially. 


Trial. 

If there is no pri¬ 
vate prosecutor, 
the magistrate is to 
appoint a poraon to 
prowcute. 


before any public officer authorized to hold inquiries respecting offences of a criminal 
nature. rovision is already made in sect. 6, Reg. II. 1807 or such cases, when persons 
attending the sessions court appear to the judge of that court to be guilty of perjurv or 
su ornation of perjury. The session judges, and the judges of the nizamut adawlut, or a 
singeju geol that court in cases within the competency of a single judge, are empow- 
. ° d ' rect tlie P r °P er magistrate to commit to custody, or hold to bail, and to hying to 
trial at the sessions, any person who, from proceedings before the above courts, appear! to 
bare been guilty of the crime of perjury, or subornation of perjury; and the magistrates 
lemselves are vested by the regulations with full authority to commit, or hold°to bail, 
for trial before the sessions court all persons who, on their own proceedings, or those of 
their assistants, are considered guilty of either of the crimes above mentioned. The 
magistrates are therefore prohibited from receiving and acting upon any charges of 
perjury or subornation of perjury, alleged to have been committed in the course of any 
trial, or enquiry of a criminal nature, excepting such as come before them in the manner 
provided for by this section. Reg. XVII. 1817, sect 14, cl. 4. 

4495. In perjuries before a session judge, he is at liberty, under the above provisions 
to direct the magistrate to commit the offenders for trial, and immediately to proceed -to 
the trial of the case himself. C. O. No. 169 of vol. 2. 

4496. *W hen the prisoner was committed by the magistrate for perjury before the 
law officer in a case referred to the latter for investigation and report, it was held that the 
commitment was good, because it was made by the officer before whom the case came for 
consideration in tlie first instance. Reports L. P. 1854, part 2, page 28. 

4407. Tiie magistrates are further restricted from receiving and acting upon charges 

of perjury, or subornation of perjury, alleged to have been committed before a colIector°or 

other public officer, unless such officer transmits the proceedings held before him with his 
opinion, that there are grounds for believing such charge to be well founded. In that 
case, and if the magistrate on inspection of the proceedings, or after making such further 
enquiry as he deems necessary, is of opinion that there are grounds for bringing the party 
accused to trial before the sessions court, he is to pass an order to that effect; and is at the 
same time to direct whether the accused shall beheld to bail or kept In custody till the 
sessions. Reg. XVII. 1817, sect. 14, cl. 5. This provision refers to a collector in his fiuan- 
-ial capacity. If acting judicially, the mode of procedure is different, for which see 
para. 4490. Reports W. P. 1856, part 1, page 472. 

14.)8. In all the cases provided for by this section, if there is no private pro- 
sccutnt to \, horn the magistrate judges it proper to leave the prosecution of the case 
" '' :l ' sesa i<*ns court, he is to appoint the vakeel of government, or some other 
qualified person, to conduct the prosecution before the sessions court, and is to furnish 
him with tho requisite information and instructions for that purpose. Reg. XVII. 1817. 
sect 14, cl. 6. 


wnisr/f y 
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Forms of indict- 
ment. 


Error as to date. 


Exact words 
most be quoted. 


4499. The -following forms of indictments are to be used in cases of perjury, mutatis 
mutandis:—“Perjury, in having, on the 1st May 1847, deposed under a solemn declara¬ 
tion, taken instead of an oath, before the magistrate of zillah Moorshedabad, that [here 
enter the false statement in which the ‘perjury consists], such deposition being false, and 
having been intentionally and deliberately made on a point material to the issue of the 
case.”—In cases of statements directly at variance with each other, the following form is 
to bo used:—“Perjury, in having on the 1st January 1847, intentionally and deliberately 
deposed, under a solemn declaration taken instead of an oath, before the civil judge of zil¬ 
lah Moorshedabad, that [here enter the first statement ] ; and in having on the 13th F ebruary 
1847 again intentionally and deliberately deposed, under a solemn declaration taken instead 
of an oath, before the said civil judge of zillah Moorshedabad [or any other court], that [hei'e 
insert the second statement] ; such statements being contradictory of each other on a point 
material to the issue of the case.” C. O. No. 10 of vol, 4. 

4500. An error as to the date of the perjury in the charge was held necessarily fatal 
to the commitment. But the case would have been sent back for retrial, if there had appeared 
to the court sufficient evidence to support the charge. Reports W. P. 1852, page 194. 

4501. The exact words used by the deponent must be quoted in the charge ; and the 
perjury must be proved on them, and not on any arbitrary construction as to the meaning of 
the language used. Reports W* P. 1853, part 1, page 19S. 

4502. Where the magistrate in drawing up the charge inserted the whole of the The* part of th* 

. . p , . . . 1*11 deposition on which 

deposition made by the prisoner, instead or pointing out the particular portion on which ihe tho perjury is ns- 
perjury was assigned, the prisoner was acquitted. Reports A. P. 1854, part 1, page 380. pEii out; L 

4503. It is not regular to convict of penury on mere confession of having been insti- Confession aionj 

° r j j o is „ nt sufficient; 

gated to swear falsely, when the truth or falsehood of the facts sworn to be doubtful: but proor required of 

the confession of tho prisoner that he swore falsely is sufficient evidence for conviction of matters worn, 

perjury, provided circumstances indicate the falsehood of the deposition charged to bo 
false. N. A. R. vol. l,page 314; and vol. 2, page 168. 

4504. The original depositions on which the charge of perjury is laid, must be filed Original deposi- 

in the case. Reports L. P . 1851, page 381. • tU must bo 

4505. The recital in the roobakaree of commitment that the false deposition was taken p roof reqiu „, (i 

on oath, is not a sufficient proof of the fact: but where it was certified by tho magistrate V 10 ° ; lho 

that the raise statement was made on oath, and the prisoner did not dispute that he was thority to admini.-,- 

, » . . i ' ter tho outh; auti 

sworn, the mzamut auawlut did not deem the omission to bring witnesses to that fact to be ^^ occasion. 

material. Where, in a case of alleged false personation by a witness before an uncove* court.’must bo 
nanted deputy collector under Reg. VII. 179 9, the time, place, and court, in which the n0MUm ' becharsc ‘ 

evidence was given, were not stated in the charge; and the deposition taken beforo the 

deputy collector was not placed on the record of the trial; and the authority under which 
the deputy collector took the deposition was not recorded : the trial was quashed, and 
the proceedings were returned that these omissions might be supplied, and the trial 
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; 


held de novo in a regular manner. N. A. R. vol. 2, page 64; vol. 3, page 22 ; and vol. 5, 
page 166. 


rase of fatal 4506. Where the prisoner denied on oath that he had previously given evidence, and 

variance in descrip- r . .. 

tion of tue wit- w as accordingly committed for perjury; and it appeared that in the original deposition 
the witness was described as about thirty years of age, and that the prisoner appeared on 
trial to be upwards of fifty; the nizamut adawlut held that this discrepancy was sufficient 
ground for doubting his identity, and accordingly acquitted him. N. A. II. vol. 3, page 347. 


Irregularities in 
recording deposi¬ 
tion ^ fatal to com¬ 
mitment. 


4507. The prisoner, committed for perjury on two contradictory statements, was ac¬ 
quitted, because one deposition of the accused had not been signed by himself, and the 
other was not signed and duly certified by the magistrate before whom it was taken. 
There was nothing therefore to show that the latter had been recorded before an officer 
empowered to administer an oath. Reports L. P. 1854, parti, pages 217 and 328. So, 
where the deposition was not attested on the date when it was written down, the witness 
having absented himself in the interval. Reports L. P. 1855, part 2, page 349. So, where 
the perjury was assigned on a deposition made before the police, and the fact of its being 
made on oath was not recorded thereon, although it was proved that the oath had been 
administered. Reports W. P. 1854, part l,page 321. So, where the writers of the depo¬ 
sitions had deceased, and the deputy magistrate before whom one was taken had left the 
country, and there was no evidence as to the mode in which the depositions were given by 
the prisoner, that is to say whether they were deliberately and intentionally made. Reports 
L . P. 1856, part 2, page 940. 


Oath again -.t 4508. When the perjury charged consisted in the prisoner having on oath stated that 

r’.ci.t evidence of two persons were present at and attested the execution of a certain deed of gift, and those two 
persons denied that they were present and attested the deed, he was acquitted on the ground 
that such conflict of testimony was not sufficient proof of the prisoner's falsehood without evi¬ 
dence to establish the truth of the counter-statement. Reports L. P, 1855, part 2, page 354. 

whether proceed. 4509. It has been held that the case in which the perjury charged was committed must 
for 6 ve^.rv. 'ulior be pending at the time of the commitment of the prisoner. Perjury, it was said, must be ma- 
terial to the issue of a case pending, otherwise no issue is left for disposal: when once final orders 
jrLrmry occur- } iave been passed in a case between the parties to it, the proceedings cannot be referred to for 
the purpose of enquiring into a charge of perjury said to have been committed while it was 
pending. Reports L . P. 1854,part 2, page 680; 1855, part 1, page 766; and ffl P- 1854, 
part 2, page 169. But it seems that thi3 ruling is incorrect; and is opposed to principle and 
precedent. The case in which the evidence is given must be pending when the evidence is 
taken, because otherwise the court could not administer the oath; but the disposal of the 
case cannot affect the guilt of the criminal or the power of the criminal court to deal with 
the perjury; mid no express law interdicts the practice. 

t'v»dcS^vro f du! 4 .j 10. It Pas also been held that when only the preliminary investigation under cl. 6, 
scct ' ^ is being made, and when therefore the accused has not been put on 
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trial, witnesses who depose falsely cannot be punished for perjury, as the case has not 
assumed the character of a judicial proceeding against the accused. Reports L. P. 1854, 
part 1, pages 170 and 185; part 2, page 568. In such cases, it is said, the complainant 
and the witnesses may be punished for false complaint or conspiracy; and this is doubtless 
correct; but that would not bar the punishment for perjury. The doctrine appears to be 
erroneous, and was disallowed by the majority of judges in the case of Alusst. Boodliia 
in Reports L . P. 1855, part 2, page 404. 


4511. A false deposition on oath, or under a solemn declaration taken instead of an 
oath, containing a deliberate and specific criminal charge, which the deponent knows to be 
unfounded, and which also appears to be malicious, is within the provisions for perjury, 
notwithstanding the rules for the punishment of malicious, vexatious, and unfounded 
complaints in sect. 5, Reg. VII. 1811. Const. No. 233. 

4512. If any person amenable to the jurisdiction of a sessions court is convicted 
before that court, whether by his free and voluntary confession, or by the testimony of 
credible witnesses, or by strong circumstantial evidence, of wilful perjury, or subornation 
of perjury, as defined in Reg. II. 1807, or Reg. XVII. 1817; and is, in consequence, 
by the futwa of the Mahomedan law officer of the sessions court, declared liable 
to discretionary punishment (tazeer, acoobut, or seasut^); the session judge, provided 
he concurs with the law officer in the conviction of the prisoner, is to sentence him 
to receive thirty stripes [now coinmutable to two years’ additional imprisonment], 
and to be imprisoned in banishment from the district for the period of seven years, 
unless the judge, on consideration of all the circumstances of the case, is of opinion 
that any part of the prescribed punishment is too severe; in which case he is authorized 
to mitigate the sentence to imprisonment for any period not less than three years. 
Reg. II. 1807, sect. 3, cl. 1. Reg. XVII. 1817, sect. 9, els. 1 and 2. 


Charere of perjury 
in false complaint 
on oath may be 
entertained not¬ 
withstanding the 
provisions forfait 
complaints. 


Penalties. 

What sentence 
may be awarded in 
cases of peijury, and 
subornation of per¬ 
jury- 


4513. If in any instance the session judge is of opinion, that a further mitigation or the'&uu 

remission of punishment is necessary, he is, provided ho concurs in the conviction of the g^ h lu c itiu,ation ot 
prisoner, to pass sentence according to the preceding clause, and to refer the trial, with his 
sentiments at large, for the final sentence or order of the nizamut adawhit, Reg. XV] F. 

1817, sect. 9, cl. 3. 


4514. If the session judge differs in opinion from the law officer of his court, with 
respect to the conviction of the prisoner, he is not to pass any sentence, but is to transmit 
his own and the magistrate’s proceedings, with his sentiments in a letter to accompany 
them, for the sentence of the nizamut adawlut Reg. II. 1807, sect 3, cl. 2. 

4515. In cases of reference to the nizamut adawlut, this court, atrer taking the futwa 
of its law officers,* is, if the prisoner be convicted, to sentence him to any punishment 
deemed proper, not exceeding that specified above. Reg. II. 1807, sect. 3, cl. 3. 

4516. A prisoner convicted of perjury in falsely swearing to a charge of murder 
against several persons, having also previously given a different account of the transaction 

10 z 
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in order to defeat 
the ends of justice. 


on oath, ■a as sentenced to tusheer and to imprisonment in banishment for 7 years. 
N. A. I., vol. 3, page 50. A woman caught in the act of adultery by two persons, 
accused them falsely of theft, and was sentenced to one year’s imprisonment from the date 
on which her trial was completed by the sessions court. N. A. R. vol. 3, page 22. Where 
the prisoner was brought to the magistrate’s court with a hand and a foot cut off, and 
.ahcly accused certain parties of having perpetrated the mutilation and of having 
murdered his brother, but it appeared that he was actuated by a desire to secure attention 
and care in his wounded state and a provision for himself in his helpless condition, and he 
confessed the crime, he was sentenced to 6 months’ imprisonment, in addition to the 6 
months’ confinement which he had already undergone. N. A. R. vol. 2, page 1G8. 
Where the prisoners deposed to a false charge of robbery, but on the trial of the person 
whom they had accused voluntarily retracted their assertions, and there was strong sus¬ 
picion that undue influence had been exerted to make them depose falsely, the nizamut 
adawlut, in consideration of the confinement which they had already suffered, ordered their 
release.(a) N. A. R. vol. 1, page 288. 

4517. Where the prisoner denied in the sessions court all knowledge of a confession 
which he had attested before the magistrate, he was sentenced to imprisonment for 5 
years with labor in irons. N. A. R. vol. 5, page 102. So, where the prisoner havinc. 
witnessed a confession of burglars at the tliana, denied on oath before the magistrate that 
he had done so; but afterwards before the same magistrate admitted that his denial 
was false, alleging in extenuation and excuse that he had made a misstatement through 
confusion and perplexity of mind and not deliberately; the court convicted him of perjury 
on his confession of false swearing, although the law officers of both courts considered that 
the excuse advanced in the confession was sufficient to bar punishment. N. A. R vol 3 
page 238. Where the prisoners swore before the magistrate that they had witnessed 
fighting in an affray though without being able to distinguish the dealers and receivers”^ 
blows, and afterwards denied before the sessions court that they had seen fighting at all, they 
were acquitted by the futwa on the ground of perplexity of mind, but convicted'by the court 
and sentenced to two years’ imprisonment. N. A. R. vol. 3, page 255. A chokeedar 
deposed before the magistrate in a case of dacoity under investigation that no dacoity had 
taken place; and seven days after on being re-examined admitted his first deposition to 
have been false, declaring that on visiting the premises after the robbery he had observed 
the signs of a dacoity having been perpetrated; the session judge held that this did 
not amount to giving wilfully two statements directly at variance with each other,” 

. lt T ’ ,|K " 3U| lder court convicted the prisoner, and he was sentenced for the perjury to 
‘‘ U, ’ ll ’ 0nment for one year with labor. N. A. R. vol. 6, page 47. In the investigation of 

aj >y attended with murder in the Alipore jail, a duft'adar of the jail-guard deposed 

hW ’ if ** W5C chM * e i<rrtwc,ea * H ’b>ro the person accused has suffered any 
punishment, ' ’ ‘ ^ U S0CUaer “ “ ot *° lhc Penalty fur but 13 liable to discretionary 
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before the magistrate that on hearing the noise he had quitted the place where he was on 
guard, and had run to the spot where the prisoners were fighting ; before the commis¬ 
sioner lie deposed that he did not quit the spot where he was on guard and that he knew 
nothing of the disturbance except from hearsay; he was convicted of perjury, but dis¬ 
charged with reference to the imprisonment he had already undergone. N. A. R. vol. 4, 
page 101. In a case of assault one of the witnesses first deposed to the truth of the 
complaint, and was afterwards compelled by intimidation to give his evidence on behalf of 
the defendant in direct opposition to that which he had previously given; he was sentenced 
for the perjury to imprisonment for 3 months; and the defendant who had brought him 
forward in the second instance was convicted of subornation of perjury, and sentenced to 
imprisonment for 3 years with labor in irons. N. A. R. vol. 5, page 109. "W here a 'wit¬ 
ness in order to induce the magistrate to place more confidence on his evidence swore 
that a certain woman was his cousin, whereas in truth she was his sister, he was sentenced 
for the perjury to imprisonment for one year, N. A. R. voL 5, page 175. So, where a 
witness, in order to gain greater credit, swore falsely as to the evidence which he had 
given in a former suit, he was sentenced to 6 months* imprisonment. N. A. R. vol. 5, 
page 110. So, where a witness for the defence in a case of theft falsely denied on oath that 
the prisoner was his brother, declaring that he was his cousin, with a view to obtain credit 
to his statement of the honest acquisition of certain property by the prisoner, the nizamut 
adawlut considered a sentence of one year’s imprisonment sufficient. N. A. R. vol. 4, page 
259. And so, where a father, aged 70, denied that the prisoner, who had called him to prove 
an alibi, was his son, with the same intent, he was sentenced to imprisonment without labor, 
and irons for 3 months. N. A. R. vol. 2, page 313. On the trial of a darogah for the cor¬ 
rupt receipt of a horse, a burkundaz of the thana swore that the prisoner had not received 
the horse as alleged by the prosecutor, but had purchased it from a peasant; this statement 
he afterwards acknowledged to be false, declaring that he was instigated to swear falsely by 
the darogah, who had threatened him with vengeance if he disclosed the truth; he was sen¬ 
tenced, under the impression that he had been actuated in the first instance by dread of his 
official superior, to be imprisoned with labor for one year and a half. N. A. R. vol. 3, page 
70. Where a person, called upon to prove on oath his sufficiency as security for another, de¬ 
posed that his property was free from incumbrance, and eight days after came forward and 
acknowledged that his property was at the time of his former deposition mortgaged to its 
full extent, he was sentenced to imprisonment for one year. N. A. R. vol. pag® 159. 

4518. Where the prisoner charged several persons with carrying him away and con- ^ Caso« of perjury 
fining him, and it appeared that his brother was the party injured, and that he had come tiou, 
forward merely on account of the indisposition of his brother, he was sentenced to imprison¬ 
ment for 3 years. N. A. R. vol. 4, page 99. A prisoner convicted of having wilfully per¬ 
jured himself by giving his deposition under a feigned name, was sentenced to imprison¬ 
ment for 3 years; and his brother-in-law, who deposed to his identity with the individual 
whom he personated, was sentenced to imprisonment for 2 years, both with labor in irons. 

N« A. R. vol. 5, page 58. Where the prisoner gave evidence under different names in two civil 
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suits, between the same parties, denying on the last occasion his identity with the witness 
who had given evidence in the first case, he was sentenced for perjury to imprisonment for 
one year. N. A. R. vol. 5, page 144. So, where the brother of a person summoned as a 
witness came forward, and gave evidence on oath in the name of his brother, he was sen¬ 
tenced to bne year’s imprisonment. N. A. R. vol. 4, page 260. And so, where the prisoner 
personated another, and swore falsely that he was present at an affray, and it appeared that 
his sole object was to oblige the individual whom he personated, he was sentenced to 3 
months’ imprisonment. N. A. R. vol. 2, page 204. Where a person came forward to attest 
the signature to a power of attorney in the room of one who had witnessed it and under his 
name, but the false personation was discovered before he had given his deposition, (a) he 
was sentenced, to imprisonment for 6 months ; and the person who had brought him forward 
wras sentenced, for subornation of the perjury, to imprisonment for one year. N. A. R. 
vol. 4, page 97. So, where in attesting a deed of acquittance before a register of deeds the wit¬ 
nesses present forgot the names of the contracting parties, and the attorney declaring that lie 
had another witness in attendance took one of those witnesses out of court and altered his 
dress, and re-produced him in that disguise under the name of another of the subscribing 
witnesses, and the witness after having given his deposition under such false name was 
recognised by the register as the person who had previously appeared ; the witness was sen¬ 
tenced for the perjury to imprisonment for 6 months, and the attorney for subornation of the 
perjury to imprisonment for one year, both without labor: it is to he observed that in this 
case there was no record of the perjury, as the depositions of witnesses attesting deeds before 
a register are not committed to writing. N. A. R. vol. 5, page 78. Where the prisoner 
was convicted of having produced a person to give evidence in a court of justice under a 
fictitious name, he was convicted of subornation of perjury, though the perjury was not 
completed* the fraud having been discovered before the witness was put upon his oath 
and was sentenced to imprisonment with labor for 2 years. N. A. R. y 0 l. 2, page 363* 
In a similar case, the person in whose favor the perjury was committed, was acquitted on 
the ground that he was a minor, being only fourteen or fifteen years of age, and that, 
although present in court during the commission of the perjury, yet he was hot personally 
concerned in the subornation, as the suit was conducted by his gomaslitah and general 
agent. N. A. R. vol. 3, page 280. 


c ourt* v.vtU 
to defraud. 


4519. Where two witnesses swore under fictitious names to the execution of a forged 
ikrainamah, they were convicted of perjury ; and the mokhtar who had introduced them, 
being well acquainted with the person and real name of one of the witnesses, was con¬ 
victed of subornation of perjury; and all three were sentenced to stripes, tusheer, and 
tmphsi.nrnent for 7 years ; the vakeel employed in the case was acquitted of the charge of 
subornation, but was dismissed from bis office of pleader in consequence of the strong 


raj The r^ftri doc* not < 
giving on omh a fnUo ,,,, nu . 
when the false pefsoueti.jn wfc . 


‘bow very ckurly, bur it is to he presumed, that the perjury was completed by the 
kr ir. is expmdy mentioned that the question? ^ere about to be put to the witness, 
pointed out by a bystander. 
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suspicion which rested against him of having been concerned therein. N. A. R. vol. 1, 
pacre 293. Where the prisoner in a civil suit denied on oath that he had disposed of some 
ancestral property to a certain person, and five years afterwards in another suit contra¬ 
dicted that testimony by admitting on oath and proving by deeds that lie had sold it to 
that person, and the denial was shown to have been material to the issue of the suit, he 
was sentenced to imprisonment for 3 years. N. A. R. vol. 2, page 202. A prisoner swore 
to having witnessed the payment of a sura of money on a certain day, on which date, and 
during many months before and after it, he was a prisoner in jail under a sentence for 
theft, which rendered it physically impossible that he could have witnessed the tiansac- 
tion; he was convicted of perjury; and his production as a witness by the person who was 
to benefit by the perjury was held to afford sufficient presumptive evidence against the 
latter to convict him of subornation of perjury; both were sentenced to imprisonment with 
labor for 3 years. N. A. R. vol, 2, page 361. In a similar case, where the prisoner, aged 
70, swore to the authenticity of a forged receipt, he was convicted of perjury and sentenced 
to 2 years’ imprisonment with labor. N. A. R. vol. 4, page 58. The wilful concealment 
of bond-debts and other property by an insolvent debtor, when examined on oath under 
the rules of sect. 11, Reg. II. 1806, has been punished as perjury by imprisonment for 3 
years. N. A. R. vol. 5, pages 62 and 167. 

J NOTE. 

Perjury at common law in England is defined to be a wilful false oath by one who, being lawfully 
required to depose the truth in any proceeding in a court of justice, swears absolutely in a matter of some conse¬ 
quence to the point in question, whether ho be believed or not. The proceedings however are not confined to 
courts of justice.—No oath taken before persons acting merely in a private capacity ; or before thrv.e who take 
upon them to administer oaths of a public nature without legal authority ; or before those who are authorized to 
administer some oaths, but not that which happens to be taken before them; or even before those who take upon 
them to administer justice by virtue of an authority seemingly colourable, but in truth void ; can over amount to 
perjury in the eye of the law, for they arc of no manner of force.—But any false oath is punishable as perjury 

which tends to mislead a court in any of Its proceedings relating to a matter judicially before it, though it in no 

way affects the principal judgment which is to be given in the causo ; as an oath made by a person offering him¬ 
self as bail. And not only such oaths as are taken on judicial proceedings, but also such as any way tend to 

abuse the administration of justice arc properly perjuries, as an oath before a justice to comped another to find 

sureties of the peace. A man may be indicted for perjury in an oath taken by him in his own cause, ns.well as 
in an oath taken by him as a witness in the cause of another person.—The object with which tho oath was taken 
need not bo carried into effect, for the perjury is complete at tho moment when tho oath is taken, whatever be the 
subsequent proceedings; as in the case of an affidavit which could not bo received in tho court. Is as formerly 
thought that an oath did not amount to perjury unless sworn in absolute and direct terms, and that il a man swore 
according as he thought , remembered , or beiieoed only, he could not be convicted of perjury : but tho modern doctrine 
is otherwise : it is said by Lord Mansfield to be certainly true, that a man may bo indicted lor perjury in - wear¬ 
ing that he believes a fact to be true, which he knows to bo false. So perjury ruay be committed by swearing to 
a statement which in one seuse is true, but which, in the sense intended to bo in p* - J b v party.swearing, 
is false ; as where a witness swore that he left tho party, whose health was in question, in such a way that, wore 
he to go on as he then was, he would not livo two hours 5 and it afterwards turned out that the man was very 
well, but had got a bottle of gin to his mouth ; and true it was, in a souse of equivocation, that had ho continued 
to pour the liquor down, he would in much U*3 h time than two honrs have boon a dead man. As regards perjury 
for a mere mattor of opinion, Mr. Alison, in his principles of tho criminal law of Scotland, says j If tin matter 
iworn to be one of opinion only, as a medical opiaio*, it cannot in tho general ct 0 the foundation of a 

prosecution for perjury : but (though a medical or adentifo op.nUm cannot in general be chalked as )<,Ury, 
because tho uncertainty and division of opinion in tho medial profession is proverbial, yd if it assert i> foot, • 
draw an inference evidently false (as. for example, if a medical attendant swear that a person is unfit to trnrol 
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who is in perfect health, or an architect declare a tenement to be mined which is in good condition) certainly the 
groas falsehood of such an assertion shall in neither case be protected by the pica that it related to a matter of 
professional investigation.” — Whether a witness can be convicted of perjury, in answer to a question which he could not 
legally be culled upon to answer, but which is material to the point in issue, is doubtful.—The defendant, although per- 
jur_ be assigned in his answer, deposition, or affidavit in writing, may prove that ail explanation was afterwards given, 
qualifying or limiting the first answer. — The materiality of the matter sworn to must depend upon the state of 
the caiu-e, and the nature of the question in issue. If the oath is altogether foreign from the purpose, not tend¬ 
ing to aggravate or extenuate the damages, nor likely to induce the jury to give a readier credit to the substan¬ 
tial part of the evidence, it cannot amount to perjury. As if upon a trial, in which the issue is whether such a 
one is compos or not, a witness introduces his evidence by giving an account of a journey which he took to see the 
party, and swears falsely in relation to some of the circumstances of the journey. Also it is said to have been 
resolved, that a witness who swore that one drew his dagger and beat and wounded J. S., when in truth he heat 
him with a staff, was not guilty of perjury, because the beating only was material. In such cases, it is said, it 
ought to bo intended that the question was put in such a manner, that the witness might reasonably apprehend 
that the sole design, of putting it was to be informed of the substantial part of it, which might induce him, through 
inadvertency, to take no notice of the circumstantial part, and give a general answer to the substantial ; for other¬ 
wise, if it appear plainly that the scope of the question was to sift him as to his knowledge of the substance by 
examining him strictly as to the circumstances, and he gave a particular and distinct account of all the eircum- 
stances, which afterwards appeared to be false, he cannot hut be guilty of peijury, inasmuch as nothing can be 
morc a P t to incline a jury to give credit to the substantial part of a man’s evidence, than his appearing to 
have an exact and particular knowledge of all the circumstances relating to it. Upon these grounds the opinion 
of the judges seems to be very reasonable, who held a witness to be guilty of perjury who in an action for trespass 
by sheep deposed that he knew the sheep to be the defendant’s, because they were marked with a mark which he 
knew to be the defendant’s, whereas in truth the defendant never used such a mark ; for the giving such a special 
reason for his remembrance could not but make his testimony the morc credible than it would have been without 
it ; and though it signified nothing to the merits of the cause, whether the sheep had any mark or not, yet inas- 
much as the assigning such a circumstance in a thing immaterial had such a direct tendency to corroborate tho 
evidence com ruing what was most material, it was consequently equally prejudicial to the party, and equally 
criminal in its own nature, and equally tending t<. abu.se the administration of justice as if the matter sworn had 
been the very point in issue.—Evidence is essential, not only to show that the witness swore falsely in fact but 
also, as far as circmnstancrs lend to such proof, to show that he did so corruptly, wilfully, and against his better 
knowledge. There must be proof that the false oath was taken with some degree of deliberation - for if 
under all the circumstances of tho case, it appears that it was owing to the weakness rather than the perverseness 
of the party, as where it is occasioned by surprise or inadvertence, or by a mistake with regard to the true state 
of the question, this would not amount to voluntary and corrupt perjury.—It is a general rule, that the testi¬ 
mony oi a single witness is insufficient to convict on a charge of perjury, because there is in that case only one 
oath against another : but it scans that this means only, that the contradiction must be proved by not 
less than two direct witnesses s the taking of the oath and the facts deposed may be proved by one witness 
only. Also, if the perjury, consists in the defendant’s having sworn contrary to what he had before sworn upon 
the same subject, this is not within the rule above-mentioned ; for the effect of the defendant's oath in the one 
case } ? neutralized by his oalh in tiie other ; and proof by one witness will, therefore, make the ovidcnco against 
iho defendant preponderate. But tho contradiction of the one oath of tho defendant by the other is not enough, 
*’' r { ” ° n nothing to show which of flic statements made by the defendant is the false one, where no evidence of 
1 in given. Upon this subject the following observations were made by Holroyd J. ; ,r Although you may 
that ch 11 * llfl 0D ° ° f ° <1j, r occ, ‘" ion tJl ° prisoner swore what was not true, it is not a necessary consequence 
to.u c commuted perjury ; for thero oro cases iu which a person might vtafr honestly and conscientiously swear 
be f0t fr0m llC l ’ eSt 01 Ilifl rtTo)l<Jctiou an<i belief, and from other circumstances at a subsequent time 

v’i) u e ih* d * ,1Ul WU3 wroD ^* aud swear to tho reverse, without meaning to swear falsely either tune.” So, 
r ' } (k‘ L bV hin k | UlUltt " 4a ct, ‘ rgb ' 1 ' vilh P f r j UI 7 committed on a trial at tho ^sions, it was held that a deposition 
1T, i * * 1 lll,J “iagifitrato entirely different fiom whnt he sworn ot the trial, was not in itself sufficient 

° u,,,uht o he rave at the sessions w,r. false, but that other confirmatory proof must be adduced to 
Rtt .! ,Hly 1l, ‘ !a h ' J Mv, - >ru ‘‘‘lscly riie trial.-—The putty prejudiced is a competent witness to prove the 

otteilCC*.— Ji'.'iCOt * JJiyejl , 4 ™ c tu«. 
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CHAPTER III. 


OF FOR GER Y (<Q 


4520. A charge of forgery cannot be sustained, when the document alleged to have 
been forged is not forthcoming. N. A. R. vol. 5, page 112. 

4521. Documents which are proved or suspected to be forgeries are not to be returned 
to the parties producing them. Const. No. 139. 


Forced document 
must be produced. 


Such documents 
not to be retnraed. 


4522. The penalties prescribed for forgery are meant to include all fraudulent and Definition 
injurious fabrications or alterations of written deeds, or of written or printed papers, of tions. CU ^ 
whatever description; as well as all counterfeit seals or signatures thereto. It is further Principals and 
hereby declared, that persons convicted of procuring, or causing, any such forgery, are tT^^rAunfsh! 
liable to the same punishment, as those convicted of having actually committed the forgery menfc * 

at the instigation of others. Reg. II. 1807, sect. 4, cl. 3. 

4523. In order to make the offence complete, there must be a fraudulent intent, There must be a 

. . fraudulent iutea- 

that is to say a deceit practised with intent to damage another. N. A. R. vol. 6, page 215. tiou; 

Reports L. P. 1855, part 2, page 977. Thus, where the prisoner having tendered a security 
bond on plain paper, was directed to furnish it on stampt paper, and then copied the 
bond, including the names of the attesting witnesses, on paper of the proper value, 
which he then gave to the surety who signed it with his own hand, he was acquitted of 
forgery in copying the names of the witnesses, as he had no fraudulent intention in so 
doing, N. A. R. vol. 5, page 95. So, where the two prisoners, the peshkau and mir- 
munshi of a collector’s office, were charged with forgery in having written certain deeds of 
sale, and therein fraudulently inserted the word “ znmeendaree ” (whereas the rights 
of the zumeendar were never sold), they were acquitted, as the mere fact of their having 
copied one of the deeds of sale was not deemed sufficient ground for inferring a fraudulent 
intent or knowledge of the forgery, and there was no proof whatever that either of them draft¬ 
ed or compared the deeds, or held any communication with the purchaser, or in any 
way profited by the forgeries. N. A. R. vol. 4, page 53. So, as to antedate and postdate so. to antedate 

. , . , \ 4. P A 0T ft deed 

papers is very common among the natives without any fraudulent purpose, the court lvuisea u notin itsoif for- 
to admit such fact alone to be evidence of forgery.* N. A. R. vol 2, page 3G. And the gQr ^ 0 ’ the mera 
affixing the name of another in his absence, but with the permission of his constituted agent, name^is 

to a security bond, was held not to amount to forgery, as the prisoners were actuated ^ necessarily for - 
by no fraudulent intention. N. A. R. vol. 1, page 253. Reports L. P* 1351, page 729. 

4524. It seems that the execution of two deeds of sale or lease of the same estate to 

. * , The execution of 

different persons, does not amouut to forgery; it is merely a fraud: but it does not clearly tlci ' -^ ot VixEc 

lands i* a f*w<b 

Ca) The forgery here meant does not refer to the forging of counterfeit coin, public stamps, public securities, or nml r u ° l _ 

, * " amouai to torgfr). 

bank-notes, which have been placed under the head of coining, in chuptcr l of book 4 ; see page 637 : and the rules 

regarding the using, issuing, selling, or disposing of, such counterfeit coin, stamps, bank-notes, promissory notou, or 
other securities for money, knowing the same to be counterfeit; and for having ill possesion such counterfeit coin 
or stamp, without lawful excuse $ will be found in the same place. 
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appear from either of the reported cases ’whether it would become forgery, if the subse¬ 
quent conveyance were antedated for the purpose of avoiding the former one; as is held in 
English law.—A prisoner tried on a charge of forgery cannot be convicted of fraud ; but 
it is sufficient if the two offences are charged in separate counts. N. A. R. vol. 2, 
page 50; and vol. 6, page 2. 



it not neces- 4525. To the offence of fabrication in the above definition it is not necessary that 
Souid be any writ- there should beany writing ; it is sufficient that the seal be forged, though the paper be 
if the seal be^forir- blank. Thus, where a number of blank papers with forged seals at the top were found in 
per be°blank. 10 pa ' the possession of one of the prisoners, he was convicted on violent presumption of fabricat¬ 
ing papers with false seals; and was sentenced, as well as another prisoner convicted 
of selling the same knowing them to be false, to imprisonment for 7 years. N. A. R. 
vol. 2, page 3. In a similar case, the prisoner convicted on violent presumption of the 
forgery was sentenced to tusheer and imprisonment with labour for 7 years, and the other 
prisoners convicted of privity to and concealment of the same were sentenced to 2 years’ 
imprisonment with hard labour. N. A. R. vol. 2, page 405. Reports L. P. 1851, page 789. 

The writing a 4526. The writing a petition, accusing certain authorities of bribery, under the name 

petition signed 

with the names of of another person, was held to be forgery ; as the tendency of such false representation was 
be forgery. K S Dia> directly injurious, both to the persons aspersed therein and to the professed writei’. Reports 
W. P. 1854, part 1, page 365. 

mavc' 3 1 (1 - 4527. It is also essential that the instrument be such as is calculated to obtain 

genuine! ° f ^ se credit, i e . that credit which would be due to it if it were genuine. In essential parts 
it must hear upon the face of it the similitude of the true instrument; but it is not necessary 
that, it should bear an exact resemblance to the original, provided it so far resemble it as 
to be likely to be mistaken for it by any common observer. Thus it was held that a 
conviction of forging a subpoena could not be had, when the fabricated document bore 
neither seal nor signature. Reports Z. P. 1853, part 1, page 43. 

4528 - Wliere the prosecutor suspected the prisoner of having forged receipts in his 
name * mi ® m P lo y«l a pe* 50 " *> obtain from the prisoner such forged receipts, and the 
commitment was made on the charge of forging these documents, the court held that the 
mode adopted of entrapping the prisoner into self-crimination and the commission of an 
overt act of fabrication, did not involve any illegality. Held also that the forgery was 
complete without publication. Reports W\ P. 1855, part 1, page 530. 

Magistrate CAn- 

ZfSgt . 152 °- Wken a magistrate searched a house for forged papers on the requisition of a 

C1V1 * C ’ Urt * ^ efore w,1 ‘ e h the suit was pending, it was held that such a proceeding was not vvar- 
Butproof oh- bylaw; and also that a charge of forgery founded on papers so obtuined could not 

tained MV ac- oe sustained, hut the proceedings were not vitiated in regard to papers voluntarily filed 


c^ptod to establish l * o tu i v u iu 

forgery of p;»ponj ar * P r °°f of the forgery, as established by the production of other papers fonnrl 

’*“’*•* ' ,fe " « searched, was admitted. Bcpcm W. F. I655,p, rl , ** 

and 948. 1 1 ’ 


ily filed, 
ad in the 
pages 712 
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4530 . Tho having a forged bank-note in possession is not declared to be a punish- 

able oft'cnco by Reg. XVII. 1817, or any other regulation in force. Const. No. 361. nog fr n°t p»i»h- 

4531. The mere possession of seals bearing the names of other individuals does not r8 t S 

constitute a punishable offence; as a seal-cutter or any other man mav have such seals bearing the names 

.. . „ „ . . . . of other persons. 

without committing the crime of forgery, and indeed without any imputation of a criminal 
offence. N. A. R. vol. 3, page 153. 

4532. If it appears to any court of judicature during the course of a trial, that a Persons cou- 

J ^ n i_ i ,4 k u ceroed in forging 

grant fur land to be held exempt from the payment of revenue, whether baasnaiiee or lakhiraj grants, or 

otherwise, has been forged, or that the name of the original grantee has been erased and any respect, liable 

any other name substituted, or that any name not in the original grant has been erased or secution. P 

altered or inserted, or that the denomination or the terms of the tenure in the original 

grant have been erased or altered, or that the date of the grant has been changed, or that 

the grant has been antedated, the grant is to be adjudged null and void, as far as regards 

the exemption of the land from the payment of revenue, and the land is to be subjected to 

the payment of revenue accordingly. And any person by whom any such fraud appears 

to have been committed, or who lias been concerned therein, is, provided the court is of 

opinion that tliero are sufficient grounds for a criminal prosecution, to be committed or 

held to bail (according to the circumstances of the case) to take his trial before the sessions 

court.* Beng . Reg. XIX. 1793, sect. 18; and Reg. XXXVII. 1793, sect 13. Ben . Reg. • See para, 4535. 

XLI. 1795, sect. 18; and Reg. XLII. 1795, sect. 13. CedL Prov. Reg. XXXI, 1803, sect. 13; 

and Reg. XXXVI. 1803, sect. 13. 

4533. If any person or persons shall at any time be suspected, on sufficient grounds < j ee{| f 0 tt ^ tl ;” 
for commitment, of counterfeiting or falsifying any entry in any of the register books 

ordered to be kept, or any certificate such as is directed to be granted, by this regulation 
[for the registry of deeds], he or they are to be prosecuted on the part of government in register books, 
the criminal court of judicature; and the several registers are, as agents for the prosecu¬ 
tion, to adopt every legal measure in their power for the proof of the crime, and the 
due execution of the laws against the offender. Beng . Reg. XXXVI. 1793, sect 12. 

Ced . Prov . Reg. XVII. 1803, sect. 12. 



4534. Any putwaree who alters, fabricates, falsifies, or mutilates, the accounts of the 
village to which he belongs, or furnishes to the catioongoe or collector false, fabricated, or 
mutilated copies of those accounts, is to be held and considered guilty of forgery ; and is 
liable, on conviction before a sessions court, to the penalties which are or may be prescribed 
for that offence in the regulations; and any person, who causes or procures any sucli 
forgery, is liable to the same penalties as those convicted of having actually committed the 
offence.—This rule is applicable to all native agents employed by proprietors or farmers o? 
land iu the management of their estates or farms, or in keeping the accounts relating to 
them; andvto proprietors or farmers of land, or their gomashtahs or other officers, where no 
putwareeig appointed. Reg. XII. 1817, sects. 27, 30, and 33. 
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must be h fraud^ t 4535. In order to obtain conviction under the preceding rule, it must be shown that 
lent * putwaree had a fraudulent intention, and was not acting in good faith. Reports W. F. 

1855, part 1, page 18. 

4536. Within the territories subject to the presidency of Fort William in Bengal except 
char g!"of w” tlie l 0031 lim ‘ ts of the court3 established by her majesty’s charter, the magistrates are not to 
r6CeiVe a! V char g es of ^rgery, or of procuring or causing forgery, or of fraudulently issuing 
and fabricated and publishing as true, or otherwise fraudulently giving effect to or attempting to give effect to 
lore other courts; iaise and tabncated deeds and papers, knowing the same to be false and fabricated, which 
niay be preferred by parties to civil or criminal cases, in respect to deeds and papers offered 
in evidence in such cases against the adverse parties to such cases, or other persons, except as 
provided in the next following section. Act I. 1848, sect. 1. 

court^' make S thc 4537. In cases pending before any civil or criminal court (except the court of the ma- 
ca -' e - over to them, gistrate, or of any officer exercising the committing powers of a magistrate ) in which there 
appears to the court sufficient grounds for sending for investigation to the magistrate a charge 
Mode of proce- of any of the offences specified in section 1 of this Act, the court is to send the nartv or nar- 

durein such cases. - , . . , , 1 J l 

ties accused m custody to the magistrate, together with the evidence and documents relevant 
to the charge, and is to take a recognizance from each of the witnesses who have given such 
evidence to appear before the magistrate, who is thereupon to receive such charge and to 
proceed with it in the usual course. Provided always that nothing herein contained is to be 
construed to affect the powers vested in session judges in cases of forgery by sect. 6. Reg. II. 
1807. Act I. 1848, sect. 2. 

bow to proceed if 4538. Whenever a witness giving evidence before a sessions court is considered by 

ty attending: the the judge of tliat court to be guilty of forgery, in any trial or matter depending before the 
ucb'offeocef lty ° f court > and the whole of the witnesses required for the proof of the charge mid for the 
defence of the accused are also in attendance, it is competent to the session jud^e to direct 
the magistrate to commit the person so charged for immediate trial before the sessions court. 
Provided that nothing in this section is to be construed to authorize the conviction or punish¬ 
ment of any person, charged with the crime specified, until he has been regularly put 
upon his trial; or until any material evidence which he has to offer in his defence has 
been received and duly considered. Reg. II. 1807, sect. 6. 

4539. In all cases of forgery brought to light in the course of criminal judicial pro¬ 
ceedings, it is incumbent on the session judge to conform to the rule prescribed above; 
and it i3 not optional with him to declare the party aggrieved by such forgery at liberty 
to institute a prosecution in the criminal court. C. O. No. 225 of vol. 3. 


The &mo rule 
applies to the courts 


454U. For the purposes of this Act, the expression “ civil courts” is to be held to include 


^ mcuue officers acting judicially. Act I. 1848, sect. 5 


p'lc^oniy*) JeX 4 '> 1 1. 'J procedure laid down in Act J. 1848 is restricted by the terms of that enact- 
StSSS ° ffered ! 11<2nt to und papers offered in evidence. In all other cases of forgery brought to light 
111 !: ‘ e course ol judicial proceedings, the Western Court holds that the C. O. of the 13th 
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March, 1846 (No. 225 of vol. 3 ), which directs the courts to conform strictly to the rules he ^ e ®^ r c ^‘ 
prescribed for adoption iu cases of perjury by the provisions of sect. 2, Reg III. 1801, sect. ^ Js !r “^ a n t Co '£‘ 
3, Reg. VIII. 1813, sect. 14, Reg. IV. 1793 (corresponding with sect. 8, Reg. III. 1803), ^ mu t ^ pr “^ 
and sect. 14, Reg. XVII. 1817, is to be regarded as the authoritative rule of procedure, previously in fore. 
In such cases [therefore, according to this ruling of the Western Court] it is not optional 
with the civil courts either to commit the accused for trial before a special sessions or to 
direct a prosecution for forgery, or to declare the party aggrieved by such forgery at 
liberty to institute a prosecution in the criminal court, as to them may seem fitting; 
but it is incumbent upon the judge to commit the Case at once to the sessions under the 
rules quoted. C. O. S. D. A. No. 11, April 5, 1853, W. P. It is to be observed however 
that, in the cases which have been reported, the civil courts have not committed the 
prisoners, but have forwarded the papers to the magistrate, who has conducted the pro¬ 
ceedings as in a private prosecution : see cases quoted below in paras. 4547, 4548, and 4556. 

And this procedure which has been adopted by the Calcutta Court appears to be correct. 

4542. Where a document brought for registry was found to be forged, and the 
register of deeds sent the parties to the judge, and the iudge directed the magistrate to try t^^iviT 

the accused parties and to commit them for trial if the charge should be proved, it was court^^ anuot m * 
held that such course was illegal, as no case was pending in the civil court; the proceed¬ 
ings were quashed, and the aggrieved parties were left to commence proceedings in the 
usual course. The provisions of Act I. 1848 are confined to cases before the civil and 
criminal courts. Consequently prosecutions for forgery brought to light in proceedings 
before a register of deeds must be instituted before the magistrate, in the same manner 
as for any other forgery not committed before a civil or criminal court, i. e. on the 
information on oath or solemn affirmation of the aggrieved person. Reports L. P. 1854, 
part 2, pages 533 and 624; and 1855, part 1, page 651. 


4543. The rules for the prosecution of forgeries under Act I. 1848, are not intended a 

to exclude from the cognizauce of the magisterial authorities prosecutions for forgery, which 
may be instituted irrespectively of proceedings in any civil or criminal court The magis- they ^ "prefer- 
trate is prohibited by the above law only from entertaining charges preferred by parties to papers filed m suits 
pending civil or criminal cases, without the sanction of the presiding authority ot the court court*. 
in which they may be pending. 0. O. No. 225 of vol. 3. Reports L . P» l#o4, part 2 , 


page 624. 

4544. When the case is made over to the magistrate by a collector not acting judici¬ 
ally, the charge must be preferred on oath, as required by sect 4, Reg. IX. 1807. Reports 
Z. P\ 1851, page 1666; and 1855, part 2, page 21. 

4545. In the case of a forged mokhtarnamah filed in the collectorate with a view to 
obtain a sum of malikana, which was not due, it was held that the collector acted correctly in 
making over the case to the magistrate on the prosecution of government, as in the event of 
obtaining such money the government would have been the party defrauded. Reports L. P* 
1854, part 2, page 659 ; and 1855, part 1, page 156. 


and that tbc 
charge roust be pre¬ 
ferred on oath to 
the magistrate, if 
Act l. 1848 
applicable: 

or by the govern¬ 
ment pleader» u her* 
government is tho 
parly defravded. 
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Act i 1848 re- 4546. Where the prisoner altered a certificate for the refund of stamp duty and ol> 
ous as well as to tained thirty-two instead of sixteen rupees* and the civil judge sent the case to the magis- 

rcfrnlur n • • • 

trate for investigation, the proceedings were considered regular, because Act I. 1848 refers 
to miscellaneous as well as to regular cases. Reports L. P. 1857, part 2, page 83. 

cls^iSS^goatofa 4547. Where a person applied to the civil judge for copy of a document with the in- 
tioa'of 1 a 11 document * en ** on filing it in a suit pending before the raoonsiff, and the prisoner took the opportu- 
i i judces own nity of making a fraudulent alteration in the original, it was held that Act I. 1848 did not 
^ ma * apply, as no case was pending; and that the judge acted rightly in making over the case, un- 
under Act 1 . 1848. der C. O. No 225 of vol. 3, to the magistrate who was legally competent to commit the par¬ 
ties, on the charge preferred by the record keeper of the judge’s office to his superior, and 
by him referred to the magistrate for investigation. Reports W\ P. 1854, part 2, page 524. 

•^hL! a doca- j n that case the copy had not been taken out and filed in the civil court; but even in the case 
pient was altered L J 

in the nmgistrate’a where a record of his own office was fraudulently altered with a similar intent, and the copy 
^ so altered was was taken out and filed in the civil court, it was held that the magistrate was justified in tak- 
eourt, held that the ing up the case without waiting for any order of reference from the civil court. Re- 
proceecTwitbout re- ports W . P. 1855, part 2, page 885. In these cases it is to be observed that the copies could 
cowt! 0 rr0m thc not be said to be forged or fraudulently altered, and the cases were necessarily initiated by 
the offices in which the fraudulent alterations of the original documents were made. 

Where a forced 4548. When the collector judicially decreed the release of certain attached grain, and 
'ii C '*x* citif*de- a forged receipt of the previous release of it wa3 filed by the kazee in order to conceal 
Cm-r* Uid Un’fthe official laches, it was held that the document was not filed while the case was pending, and 
that the collector was therefore justified in making the case over to the magistrate without 
without m ;Seron^ reference to the rules of Act I. 1848. Reports W P . 1855, part 1, page 938. 

4549. But where a forged mokhtarnamah was filed in a civil court with an annlic^- 

but iu a similar . arnica 

c^se, the Caicuti.i t * lon s t a y a sale in execution of decree, and the principal sudder ameen made over the 

Court sanctioned a * , . . , . - 

trial instituted tm - proceedings and parties to the magistrate under Act 1. 1848, the sentence passed by the 
sessions court was confirmed on appeal. Reports Z. P 1852, part 2, page 901. 

a charge of 4550. The court held that a magistrate was justified in taking up a charge of forgery 

avakahit- ^ seat to him by the civil court, but preferred by an individual, who alleged that certain 


be 

Ik not a 
pa.wjr offered in 
o vi deuce. 


oot^otbe parties had forged and uttered a vakalutnamah as in his name in a case disposed of in the 
civil court two months previously, under which a fictitious confession of judgment was given 
in his name, he really knowing nothing whatever of the matter. The ground of this 
ruling was that the vakalutnamah was not “ a deed or paper offered in evidence by an 
adverse party.” The principle of Act I. 1848, and of the laws generally regarding forgery 
and perjury is that, where parties are or may be before the court trying the case, allega¬ 
tions of the above class of offences, in regard to deeds and papers produced in proof of the 
cvio, ought to be brought, and can best be determined on, by the court before whom the 
whole cube is under examination; and that a subsequent liberty of prosecution before a 
magistrate, on the sunie matter *, would only lead to serious abuse. This principle seems 
obviously quite inapplicable, when the allegation is thut a party was not before the court 
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trying the case at all, knew nothing of the suit in which a false admission was recorded in his 
name, and could therefore have had no means of bringing any charge before that court. In 
such a case there is nothing in the spirit or intent, or still more certainly in the letter, of Act 
I. 1848, which restricts a direct application to the magistrate, or the powers of tho magistrate 
himself. Reports Z. JP. 1851, page 1. On the ruling contained in the above case the court 
held that it was not competent to the civil court to entertain a charge of forgery of a 
vakalutnamah; and that such charge must be preferred direct to the magistrate. Reports Z. 

P. 1851, page 1115. Rut where a magistrate, after receiving such case, allowed the prose¬ 
cutor on his own petition to stand as plaintiff in the same position in which he wpuld have 
been if the civil court had taken no notice of the case, it was held that the indictment was 
good, and that the irregularity of the civil court had been corrected. Reports Z. P. 1855? 
pare 1, page 789. 

4551. A subordinate civil court is competent to send a charge of forgery direct to the subordinate 

^ \ ° ^ courts should refer 

magistrate for enquiry. He need not send it to the judge for reference to the magistrate. (Urectto magistrate. 
Reports Z. P. 1856, part 1, page 345. 

4552. No appeal lies to the judge from the order of a subordinate court passed under 
Act I. 1848. Reports JF. P. 1855, part 1, page 65. 

4553. Where a forged document was filed in evidence in a summary suit, and the col- 
lector took no notice of it, it was held that the moonsiff was justified in founding on it a 
criminal prosecution, when the papers came before him in a regular suit brought to set aside 
the collectors award. Reports W. P,\ 1858, part 2, page 821. 

4554. Rut where a civil suit was pending in the moonsiffs court, and the judge, on the 
petition of the defendant accusing the plaintiff of forgery, sent for the case, and ultimately, 
without trying the civil claim judicially, made over the charge of forgery to the magistrate, 
it was held that his proceedings were illegal, as there was no suit pending iu his court. N. A. 

R. vol. 6, page 318. 

4555. Under the provisions of Act I. 1848 it is not competent to a session judge suspect¬ 
ing forgery, or doubting the genuineness of a document, to direct a magistrate to institute en¬ 
quiries, and to collect evidence, with a view to ascertain whether a deed, filed with the pro- ^JiuLing'Sifai^ 
eeedings in a case before him, be a forgery or not; nor is it competent to a magistrate to receive 

and proceed with a case so brought before him. If however there is enough on the record to 

afford strong grounds for presuming that a person has either forged a deed himself, or uttered 

it knowing it to be a forgery, it is competent to the judge to send him, charged with that 

specific crime, together with the necessary evidence at once to the magistrate to be tried on 

such a charge. N. A. R. vol. 6, page 284. It is not necessary to the legality of such pro- Tho civil court. 

cedure on the part of the civil court that any party should prefer a charge of forgery before 1 

it. The judge may originate the charge and proceed proprio motu . Reports Z. P. 1854, part 

1, page 454. 

4556. When a case is made over to the magistrate by a civil court, either under Act rho ma U strnti 
I. 1S48 or under C. O. -No. 225 of vol. 3? it must be prosecuted in regard to those persons only ur.^partier^o- 

v II C 


No appeal lies 
from order under 
the Act. 

A forgery over¬ 
looked in the court 
in which the paper 
was filed, may be 
taken up by another 
court only when tho 
case comes regular¬ 
ly before it. 


A case cannot be 
sent to a magistrate 
for trial without 


( 
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pedaiiy mentioned whom the civil court indicates. The intent of the law is clearly that the criminal authori¬ 
ties shall not initiate proceedings against any person not distinctly charged by the civ il court 
in which the forged deed is filed. Reports TV. P. 1853* part 1, page 347 ; and 1855, part 1, 
but it i^not ne- pa g Q 200.(a) The letter of the law requires that the accused parties should be made over 
civil court should custody; but the intention is sufficiently complied with, if the civil court indicates by 
name in the proceeding, under which it refers the case for investigation, the particular party or 
parties whose conduct is to form the subject of judicial enquiry. Reports TV. P. 1853, part 
2 > P a Se 1264 ; and 1855, part 1, page 948. The omission of the names of any of the 
u cr disposal Of parties concerned cannot be cured by a subsequent proceeding of the civil court held after 
the conclusion of the case. Reports Tf. P. 1856, part 1, page 68, 
it is not neces- 4557. Although the original suit has been concluded, it is sufficient, if the case conti- 
nues to be borne upon the file of the civil court in the miscellaneous department, pending a 
final order regarding the reference of the case to the magistrate under Act I. 1848, and if an 
** uiisce Lianoous Qrder be eventaa u y passed for such reference. Reports TV. P. 1856, part 1, page 68. 

And it is suffi- 4558. And where the enquiry into a charge of forgery was commenced while the case 
th f n was pending in the civil court, the Western court held that the proceedings in the sessions 
court were not vitiated by the fact that the case was no longer pending when the prisoner 
was sent by the court to the magistrate. Reports TV. P. 1851, page 29; and 1855, part 2, 
page 338. 

4559. A private individual may prosecute for forgery or uttering a forged document. 
And where a minor under the court of wards is the person interested, the collector, as the 
legally constituted agent of the court of wards, is competent to prosecute on the part of that 
court without any special authority from the board of revenue or the commissioner. Reports 
L. P. 1852, part 2, page 424. 

(a) This ruling appears questionable. The order of reference passed by the civil court under Act I. 1848 
is only equivalent to the credible information, which authorizes a magistrate to initiate proceed' otm 

of a heinous offence without the written complaint supported by an oath, which would otherwise bo requisite. 
After such legal initiation, the Act requires him, M to proceed with the charge in the usual course ; and that 
in the case of any other offence would involve the investigation of all the circumstances of the case and the commit- 
ment for trial of every person against whom the evidence adduced for the prosecution establishes the charge. 'I ho 
intent of the law is inadequately set forth in the judgment quoted in the text. It i3 to prevent the criminal courts 
from allowing the initiation of charges which would embarrass the proceedings of the civil court, not to obstruct 
the prosecution of any guilty person. The rule was established by Reg. III. 1801 in rcgnrd to charge of perjury, be 

cause it was found to bo a very prevalent practice for parties to prefer unfounded charges of perjurj against the 

wiim^nc-vs of their opponents; audit has since been made applicable to charges of forgery, a. 9 a co £ ^ U;iS 
of offunma tending to the same embarrassment But it is not contended, nor is it possible, that t u. proceedings 
could iir- in any W ay embarrassed by the arrest and punishment of other parties than those named by the 
roim ' *hm Mich court has duly authorized the magistrate to investigate tho cos?. Tho difference between perjury 
and forgery, when brought to light in a civil court, is that in tho former the offence iscompRt* in itself, whilo in 
iko lau« r a [ tract*, d enquiry is requisite before proof sufficient to convict the guilty parties oan be oddnoOd* 
Thi* ruling of ike court therefore affords an effectual screen from punishment for all those (including possibly tho 
real forgers and Instigators) whoae names do not appear in the summary enquiry of the civil court; and conse¬ 
quently its correctnoic* may be considered at least doubtful, since it is opposed to the spirit, and ia not strictly 
required by the letter, of the law. 


civil court com¬ 
mence while the 
case is pending. 


Private prosecu¬ 
tions. 

Collector may 
prosecute on tho 
part of the court 
of wards ; 


BOOK VII.—CHAPTER III.—OF FORGERY. 


9C3 


4560. Where a case of forgery was taken up by the magistrate as sent by the collec¬ 
tor, acting as agent for the court of wards, and not judicially; and no charge on oath was 
preferred to the magistrate ; the proceedings of the magistrate and the commitment to the 
sessions, and consequently the trial, were all held to be invalid, and quashed. The collector 
was informed that if, acting as agent for the court of wards, he was desirous of prosecuting 
the prisoners, he must proceed to prefer his charges in conformity with the Regulations and 
Acts in force. Reports L. P. 1851, page 1666. 

4561. The Calcutta Court held that a charge of uttering a forged document cannot he 
against the witnesses called to prove it merely on the ground of their attesting it on oath. 
This was ruled in the case of witnesses who swore before the register of deeds that the} lad 
witnessed the signing of a forged deed. Reports L. P. 1856, part 1, page 843. But the 
Western Court held in opposition to the Calcutta Court, after correspondence,between t m 
courts, that a civil court, making over to the magistrate a case of forgery, can at the same 
time make over the subscribing witnesses, who have attested the suspected deed, on a charge 
of aiding and abetting in giving effect to forged deeds, instead of proceeding against them for 
perjury r They hold that, in the majority of such cases, parties falsely attesting and verify¬ 
ing forged instruments as subscribing witnesses must be regarded as accomplices in the main 
offbnce°and, indeed, as part of the machinery indispensable for the completion and execution 
of the fraud. Reports W. P. 1852, page 1349 •, and 1855, part 1, page 948. 

4562. When the principal sudder ameen took up a charge of forgety, and having 

completed the enquiry directed the magistrate to prepare the calendar agreeably to the 
roobakaree and to commit the prisoners for trial before the sessions court; and that officer 
made the commitment without taking any evidence; the sudder court held that the proceed¬ 
ings were irregular and that the subsequent trial and conviction by the session judge were 
vitiated thereby. Under the provisions of Act I. 1848, the magistrate was bound to proceed 
in the usual course, i. e. by regular enquiry and examination of the parties and the witness¬ 
es, making the commitment only if he should consider the charge proved. Reports /*• . 

1851, page 373. 

4563 Magistrates are required to draw up charges as nearly as is possible in the hn- 
„ ua we of the law; that is, describing the offence as ti fraudulent and injurious fabrication, or 
(ns it may be) alteration, of a written deed or other paper, and stating explicitly m what the 
alteration or fabrication consists, or how much of the paper it compiles* C. t. o. 57, 
May 25, 1858. L. P . 

4564. In a case of uttering, the place where the uttering took place must be specified in 
the charge. Reports L. P. 1856, part 1, page 843. 

4565. A conviction of procuring forgery cannot be had on a charge of forgery. Reports 
W. P. 1853, part 2, page 1063. 

4566. Where the acting principal sudder ameen at the time of dismissing a civil sun 

considered that there \yas proof of perjury and its subornation against the witness and plain- 


but in such case 
the proceedings 
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dvi! , c , 0UI t is n ,_ ot tiff, and authorized further enquiries, which elicited the evidence of its kindred offence of for- 

vitiated by the _ . , 

mere reference at gery ; and the principal sudder ameen completed the enquiry and made over the defendants to 

the same time of . # J 

the charge of per- the magistrate on the charge of forgery and perjury, the court held that the proceedings were 
quite regular as regarded the forgery, and that they were not vitiated by the irregularity in 
regard to the perjury. Reports fP. P. 1851, page 66. 

mufctChlhd.Se 45 ^7. YV T hen the civil court commits for perjury, and the magistrate commits for 
commits fur | cijory forgery arising out of the same transaction, — and no other course can be legally adopted in 
comii: - “or'foj! t!le case of a forgery supported by perjury, which has been brought to light in the civil court, 
trery in the same —it is not competent to the session judge to dispose of both commitments in a single trial. 

He must hold two separate trials. Reports W. P. 1852, page 1349; and 1853, part 1, 
page 316, and 347. 


Penalties. 

What sentence 
may be awarded in 
cases of forgery, 
or procuring for¬ 
gery* 


4568. If any person amenable to the jurisdiction of a sessions court is convicted before 
that court whether by his free and voluntary confession, or by the testimony of credible wit¬ 
nesses, or by strong circumstantial evidence, of forgery, or procuring forgery, as defined in 
Reg. II. 1807, or Reg. XVII. 1817 j and is, in consequence, by the futwa of the Mahomedan 
law officer of the sessions court, declared liable to discretionary punishment ( tazeer, acoobut, 
or seasut); the session judge, provided he concurs with the law officer in the conviction of the 
prisoner, is to sentence him to receive thirty stripes [now commutable to two years’ additional 
imprisonment], and to be imprisoned in banishment from the district for the period of seven 
years, unless the judge, on consideration of all the circumstances of the case, is of opinion 
that any part of the prescribed punishment is too severe; in which case he is authorized to 
mitigate the sentence to imprisonment, for any period not less than three years. Reg. 11.1807 
sect 3, cl. 1. Reg. XVII. 1817, sect. 9, els. 1 and 2. 


, 45G9, , If in any instance the Session i ud S 9 is of opinion, that a further mitigation oi* 
for'mb.cation of remission of punishment is necessary, he is, provided he concurs in the conviction of the 

prisoner, to pass sentence according to the preceding clause, and to refer the trial, with his 
sentiments at large, for the final sentence or order of the nizamut adawlut. Reg. XVII. 1817, 
sect 9, cl. 3. 


I-ialtobe refer- 
rort . if session 
'liffern from 
‘aw officer. 


StMo.H-o to bo 
pn. *e«l by the uiza- 
mut a*lav’iut. 

* Bui aee para. 
1480. 


45 1 If the session judge differs in opinion from the law officer of his court, with res¬ 
pect to the conviction of the prisoner, he is not to pass any sentence, but is to transmit his own 
and the magistrate’s proceedings, with his sentiments in a letter to accompany them, for the 
sentence of the nizamut adawlut. Reg. II. 1807, sect. 3, cl. 2. 


45/1. In cases of reference to the nizamut adawlut, this court, after takingthe futwa 
->1 its law officer?,* is, if the prisoner be convicted, to sentence him to any punishment deemed 
proper., not exceeding that specified above. Reg. II. 1807, sect 3, cl. 3. 


Sentence to be 457*} Tp < 

adwlnt"' * any P ersonis convicted before a sessions court, or the court, of nizamut 
wTyVivuL' oIi* ° f frawdulentIy issuin S and Polishing as true, or otherwise fraudu- 
Lid instruments. ^ . ? ca> 0l> attempting to give effect, to fabricated deeds and papers, knowing the 

6 u6 ° and imbricated; he is to be sentenced to imprisonment for such period, not 
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exceeding seven years* as the session judge deems adequate to the nature and circumstances 
of the case. In every instance of a repetition of the offence* after a previous conviction and 
discharge, the session judge may further* at his discretion, sentence the offender to receive 
corporal punishment [now commutable to 2 years’ additional imprisonment]. If a person 
twice convicted and discharged be again found guilty of any of the offences above specified, 
and the session judge is of opinion that he ought to be imprisoned for a longer period than 
seven years, he is to refer the trial,* with his sentiments* for the sentence of the nizamut 
adawlut* in pursuance of cl. 7* sect. 2* Reg. LIII. 1803. Reg. XVII. 1817* sect. 10* els. 1 
and 2. 

4573. A charge of uttering a forged document must contain an averment of fraud. Re¬ 
ports W> P. 1853, part 2* page 1172. 

4574. The attempt to register a forged bond in the office of register of deeds was held 
to be punishable as an uttering, or issuing and publishing. Reports L . P. 1S55* part 2, page 
322. 

4575. When a person causes his agent to file a forged document in court* be is himself 
guilty of uttering it. Reports W. P . 1855* part 1, page 712. 

4576. The giving by A to his own pleader* for the purpose of being filed in court* a 
document found afterwards to be forged, which the pleader, however, from suspicion of 
forgery* did not file* but returned to A* and which A did not further endeavour to use, is not 
an uttering or attempting to utter* or give effect to* a forged document* within the penalty of the 
law. The case would be different if the pleader, though innocently on his own part* had filed 
in court the document so given to him; or if A had given the document to the pleader, and 
solicited or incited him to file it* with a knowledge on his (the pleader’s) part of its being a 
forgery. Reports L . P. 1851, page 1659. 

4577. Knowingly to file a forged document before the court of wards is an utterance 
of the forged document under these provisions. And the collector, as the legally constituted 
agent of the court of wards is competent to prosecute on the part of that court. Reports 
Z. P. 1852* part 2* page 424. 

4578. Measurement papers must be considered as coming within the denomination of 
“ deeds and papers,” referred to in the above provision. Const. No. 1061. 

4579. As the above provision prescribes no minimum of punishment for the offence 
of uttering forgeries, the judge being competent to pass any sentenco lie considers proper 
not exceeding seven years, a reference for mitigation is unnecessary. N. A. R. vol. 2* pium 
244. Reports Z. P 1852, part 2, page 330. 

4580. A prisoner* convicted of forging a kabalah and receipt and producing them in 
court, was sentenced to imprisonment for 7 years; four others, convicted of aiding and 
abetting in the forgery and of perjury in attesting by their signatures the forged kabalah, 
to imprisonment for 5 years; and three others* convicted of privity to the forgery and alter¬ 
ing a pottah* to imprisonment for 3 years. N. A. Ii. vol. 4* page 112. A prisoner* convicted 

1 11 R i 
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of hoondees : 


of bonds ; 


of a false vaka- 
lntnamah; 


of a false ikbal- 
dawa; 


of {tension receipts. 


Cases of frandn. 
lent and injurious 
alterations— 
of vouchers; 


of a receipt for 
rent *, 


of o t*uRj jri liro . 

X d iu * 

office pravu»g , or 
copies of certain 
papers ; 


on strong presumption of forging four hoondees, and of fraudulently selling them and 
appropriating the price of them to his own use, was sentenced to tusheer, godna («), stripes 
an lmpri30nment with hard labour for 7 years. N. A. R. vol. 1, page 339. Two prisoners 
convicted of forging five bonds for the purchase of crops were sentenced to tusheer and 
imprisonment for 4 years. N. A. R. vol. 4, page 114. Where the prisoner held the bond 
J a P erson > t0 w tom he had lent a sum of money, on plain paper bearing interest at 24 
P C * Cent P er annum j and after the death of that person forged and filed a bond 
written on stamped paper for the same amount, and bearing the date of the original, but fix- 
mg the interest « at the rate allowed by government,” he was convicted of forgery, and the 
court refused to mitigate the sentence of imprisonment for 3 years passed on him by thejud<re 
of circuit. N. A. R. vol. 2, page 95. A prisoner a plaintiff in a suit in a moonsifTs court 
convicted of causing to be forged, and another a vakeel of the court of forging, the names 
of three witnesses on a vakalutnamah; and both of causing the said vakalutnamah with 
the forged names of the three witnesses to be filed in the civil court with a view to obtain 
a decree for certain landed property by a pretended admission on the part of the defendant 
of the justice of the plaintiff’s claim; were sentenced each to imprisonment for 4 years with 
a jor in irons : the vakeel had already been sentenced in another case for issuing forced 
stampt paper to 2 years’ imprisonment. N. A. R. vol. 5, page 105. So, three prisoners, con¬ 
victed of having caused a forged ikbal-dawa, or acknowledgment of a claim, to be drawn 
up and filed in court, and of having fraudulently caused the same to be falsely attested 
were sentenced to imprisonment for 4 years. N. A. R. vol. 3, page 93. A prisoner con’ 
victed of forging receipts during four years for the pension of a deceased person by affixing 
thereto the seal of the deceased, and another prisoner his servant convicted of uttering the 
forged receipts by presenting them and receiving the money, were sentenced to imprison 
ment for 3 years. N. A. R. vol. 2, page 244. * 0 1 

4581. A rnohurir of an indigo factory, convicted of forgery in having altered cer 
tain vouchers of payments in order to defraud his employer, was sentenced To tusheer and 
imprisonment for 7 years. N. A. R. vol. 1, page 365. The prisoners altered a common 
receipt for rent so as to make it appear like a receipt for money due under a decree of 
court, and filed it in court in reply to an application from the person who gave the receipt 
for the enforcement of a summary decree, which he lmd previously obtained against 
them: both prisoners were sentenced, one for the forgery, and the other for the uttering it, 
to imprisonment for 7 years. N. A. R. vol. 2, page 210. A petition presented to a col¬ 
lector by a party praying for copies of certain papers, was made over to the prisoner, the 

copj ifit o the office, for the purpose of transcribing the copies : the prisoner made an addi- 
“J . tUe list dQCum ents *>7 inserting one, of which lie wished to obtain a copy f or him _ 

woul lT °^? Ct m 80 apparently to save the price of the stampt paper on which 

Kid to petition the collector for the copy: this was held to be forgery, and 

W# ! a "'“ rr!oJ 1 Umler cL B0C ‘- 3 ’ Rc * “• 1807 » but tbie is rescinded by cL l 
« And tusheer was abolished by Act II. 1849. 
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he was sentenced to imprisonment for one year. N. A. R. vol. 5, page 174. The agent 
of a dak-contractor was convicted of opening the government dak wallet, after it had 
been despatched from the post-office, and extracting the telegraph, and altering the hour 
of arrival and despatch of the government mail with a view to defraud the government: 
the session judge passed sentence of two years’ imprisonment with laboi in irons ; but 
the nizamut adawlut held that the crime established amounted to ioigery, and directed 
him to pass the minimum sentence prescribed by cl. 2, sect. 9, Reg. Xv II. 1817, and 
to refer the trial for the court’s order should he think that punishment too severe. 
Const. No. 1099. A mohurir of a police thana, with a view to screen himself from the 
charge of having deputed a burkundaz only to enquire into a case of theft, falsified the 
magistrate’s record to make it appear that the jemadar had been deputed in another case; 
this" was held to be forgery, but of the lightest description, and the prisoner was sentenced 
to 6 months’ imprisonment. N. A. R. vol. 2, page 99. The mohurir of a register’s office 
convicted of altering the endorsement of a deed brought for registry, in order to screen 
himself from a charge of extortion for refusing to return the deed unless a fee of ten rupees 
were paid, was sentenced to imprisonment for 3 years, the court refusing to adopt the 
recommendation from the judge for mitigation of punishment. N. A. R. vol. 6, page 251. 
But where a mohurir in the office of a principal sudder ameen altered the date of an 
order, directing the issue of a sale-notice, with the intent only of screening himself from 
punishment for neglect of duty, he was acquitted on a charge of forgery on the ground 
that the alteration although fraudulent could not be injurious to any one. Reports L. P. 
1857, part 1, page 453. 


4582. A putwaree convicted of forgery in furnishing a mutilated return of the village 
accounts by omitting to enter therein 1200 beegahs of lakhiraj land, under sect. 27, Reg. 
XII. 1817, was sentenced to imprisonment for 3 years, without labor and irons. N. A. R. 
vol. 5, page 113. 

4583. A prisoner convicted of issuing forged panvanas, knowing them to be such, 
and thereby fraudulently obtaining as the authorized tulubana and appropriating various 
sums of money, was sentenced to stripes and imprisonment for 7 years with labor : the 
prisoner had on a former occasion been sentenced to five years’imprisonment for a similar 

offence. N. A. R. vol. 4, page 83. Whore the prisoners were convicted of having forged 
endorsements for tulubana on parwanas which they were directed to serve on certain 
parties, and of having thereby extorted unauthorized tulubana, they were sentenced to 
imprisonment for 4 years with hard labor. N. A. R. vol. 3, page 30o. 1 he nazir ot the 

special deputy collector’s office was convicted of issuing a forged roobakaree, knowing the 
same to bo false aud fabricated, and thereby fraudulently obtaining 35G rupees from the 
collector’s treasury, with intent to defraud government, and was sentenced to imprison¬ 
ment for 5 years. N. A. R. vol. 5, page 193. A prisoner convicted of having issued a 
forged note, purporting to be a draft drawn by the collector of Juanpore in i'avop of 
the" prisoner on the collector of Benares for 4,700 rupees, knowing it to be forged, was 
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sale j 


sentenced to imprisonment for 5 years. N. A. R. vol. 2, page 111. Where tlie prisoner 
forged deed of filed a deed of sale which was a palpable forgery* having been executed very clumsily* 
it was held that the mere fact of filing it by the person interested in establishing its 
contents affords sufficient presumption that he uttered it knowing it to be forged; and 
he was sentenced to imprisonment for 2 years with labor. N. A. R. vol. 2, page 454. 

,i cree frandu- In order to obtain the more ready enforcement of a decree* the date was altered in seven 

different places from 1824 to 1825* and it was so presented in court with a petition for its 
execution ; the decree-holder* his mokhtar* and his vakeel* who filed the document* were 
convicted of fraudulently attempting to give effect to a falsified instrument* knowing it to 
be such* and were sentenced to imprisonment for 2 years without labor and irons. 

f for e«d receipt N. A. R. vol. 3* page 28. A prisoner convicted of filing in a civil suit a forged receipt for 

1 1 money paid, knowing it to be such* and of subornation of perjury in producing a person 
to swear to the authenticity of the said receipt* was sentenced to imprisonment for 3 years 
with labor. N. A. R. vol. 4* page 56. Three prisoners* convicted of fraudulently issuing 
and publishing as true (by filing it in court) a forged receipt for money paid* knowing 
the same to be false and fabricated* were sentenced each to imprisonment for 4 years, 
and a fine of 50 rupees each in lieu of labor. N. A. R. vol. 5* page 181. Where the 
prisoner gave a receipt in a fictitious name for money received by him from a government 
treasury, he was sentenced to imprisonment for 6 months without labor or irons. N. A. R. 
vol. 5, page 59. A prisoner was convicted of having personated a dewanny chaprasi, 
Gorged summons, and of having with others arrested the prosecutor by means of a forged summons; this 
was held to be forgery, and he was sentenced to imprisonment for 3 years. N. A. R. 
vol. 2, page 354. 

4584. A prisoner convicted of having with him a forged note, and of having fraudu¬ 
lently carried it to the prosecutor with a view to obtain and embezzle money* was sentenced 
to imprisonment for three years. N. A. R. vol. 2, page 483. 

4585. A prisoner convicted of having knowingly allowed a person to affix a fictitious 

signature to a kabuliyat, and of having concealed his knowledge thereof for his own purposes* 
which afforded strong presumption that he willingly and knowingly caused the forgery 
of the signature to the kabuliyat, was sentenced to 3 years’ imprisonment with labor 
and irons. N. A. R. voL 6* page 3. 't 

■ 4586. An authorized pleader of tbe civil court* though acquitted from want of positive 

t**rged a °ridence of the charge of forging a document and presenting it to the court, knowing 

u v u ^, 11 of forged, was dismissed from office in consequence of suspicion arising from his * 

mg presented a forged deed and bringing forward false witnesses in support of it, N. A. 
R. vol. l, page 293. 

NOTE. 

Iu law the offence of forgery is defined bv Blackstonetobe i: the fraudulent making or alteration of a writ¬ 

ing vo the prejudge r*i another man ^ right j' uud by East to be “a ialso making, a making ntalo animo , of a 
niton instrument i or the purpose of fraud and deceit. But it is not nece^uiy to tlie sustaining an indictment of 


Attempting 
give effect to 
forged note. 


to 


Procuring forged 
tigimfoire. 
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, . th „, anv prejudice should in fact have happened by reason of the fraud ; it is sufficient if it 

orgery at common . , . . '„ ro La, rv that there should bo any publication of the forged instrument. Ihe mos 

might have ^ ^ ass ‘ nmos name and character of a person actually in existence, and by 

usual kind ol = y 1 carrics his fraud into effect: but the adoption of a false description and addttxon, 

means of tho credit attacnea „ n8 wering the description, has been held not to be for- 

where a false name ./^‘fraudulent making of ah instrument, though in- his own name ; as if 

gerv. A man may ■' ~ , » f„ f ,ff l£ ,cnt of the same lands to J. D. of a date 

he makes a feoffment of lands to J. S., an a tcin au s a <t , A B or order, come to the hands of 

..I.. feoffinont to J. S. So, it. M ofe»b»«o, W** “£ , ob 

another person o«n«l A. B„ oot Ihop.jee, »to fr.udutaly »*"*“ , * ^ 

this is a forgery. Making an instrument m a fictitious name, or e a * ^ rcn dcr tbc act forgery, that the 

as making it in the name of an existing person : and it is not ncct a ), making the forged in¬ 
party should gain any additional credit by the fictitious i before the mak- 

LuLn. to —1, ..a b«« taoto by .ho fictitious »« «' ’’ “°”‘t ' "“on .. .bo I-s» ot .ho 
i„g, oil. ... prove., to being . ft«*7 . “l *»*«““" «»»»"• » » 

prisoner, or the nmoc assumed by him ; but .hero must o . lau, " on i , woaU be of validitj, or not i 

material .hotho. .h. forged hton—* to — - * "* “ ^ nttrf . 11( J, o.d 

hoi ih.» ,ho rf. "i" »C£. ^-gh «to mmc, » «»- 

not be illegal in.. J f ’ ’ ^ unsta mped instrument, though such iustrumeut can hare no operation 

fco a man may ^ * d iMtrum cnt should in all respects bear an exact resemblance to the real m- 

law. It is no to be . . t . g sufficie nt if it bear a substantial resemblance, such as is calculated to deceive 

strument whic i 1 P ■ ’ . . . but lt U necessary that the forged instrument should in all essential 

when ordinary and usual observatic • g ^ ()nt . so that it bo not radically defective and illegal in tho very 

parts bear upon the face ol itt ^ ^ evidence can bo givcrl of the act of forgery. In the cr-e of 

frame of it. As regar s r • ppHe d t0 the uttering rather than to IhefoiBing. although both arc usually 

negotiable securities, the ctndenM is uwftljy®ppl*ed to 6^ tbe case of a bond or will, after proof that it 

charged. Where the instrument arises against the party iu whose favor the forgery 

has been forged by some one, a s ro 0 r- . -. from, it Evidence that tbe forged instrument is 

' is made, or who has the possession of it, and seeks to .1 guilU An intent to 

in the hand-writing of offence of forgery. The intent is mostly evidenced by the act 

defraud is L ^ in general n0 room for doubt upon the point. The inference is frequently con- 

itsetf, which, from . nnd be haviour of the guilty party in the artifices and falsehoods which he employs for tho 
firmed by t ic coin uc avoiding detection * The subsequent uttering or publication of the forge 1 inslrn- 

ment is adm . - . instrument be done with an intent to injure a particular person us alkgod, nia ur 

making or uttonng _ « coml)ine to forRe an instrument, and each exec Ate by himself a distinct part ot it., 

of evidence for a jury. I ■ inslrmn ent is completed, they are nevertheless all guilty e pr.oo.pals, : 

forgery, and they are plate, and 1) rill up the instrument, each without knowing that the others are 

to.;— . r « * ~~ - - ‘ - 

stmment, knowing its nature, they are all guilty of the forgery. Bosco* s D,y«st. 


11 B 



BOOK VIII 


Amenability. 

Descent. 

Illegitimate 
children are class¬ 
ed with their mo¬ 
ther. 


How far the pri¬ 
vileges extend in 
the direct descent 
of legitimate chil¬ 
dren. 


Example hi n *n 0 . 
cial tu»e. 
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OF PERSONS. 


CHAPTER I. 

) 

OF EUROPEAN BRITISH SUBJECTS . 

4587. The parents of an individual being Europeans, lie must be considered to be an 
European, without reference to the place of his birth. Const. No. 397. 

4588. Illegitimate children should be classed with their mothers; and must be consi¬ 
dered British subjects, European foreigners, or Americans, according as their mothers may 
respectively be British, foreign European, or American. Thus, the illegitimate son of an 
European British subject by a native mother can be tried by the local criminal courts on a 
charge of adultery: but a married woman, the legitimate child of a British father, is not 
amenable to the local courts on a similar charge preferred against her by her husband. Const. 
Nos. 806 and 978. 

4589. B, as the son born in wedlock of A, who was the son born in wedlock in British 
India of a European British subject, is clearly a British subject within the meaning of 
the charter of, and Acts relating to, the supreme court; and is not amenable to the jurisdic¬ 
tion of the mofussil criminal court. The circumstance that A’s mother was an Armenian, 
and that Bs mother was not a European British subject, makes no difference in this respect. 
These privileges certainly attach to the sons and grandsons: whether they extend farther is an 
open question ; but it seems that in respect of all persons descended legitimately from a male 
European British subject, and born in British India subsequently to the vesting of the sove¬ 
reignty in the crown (i. e . from the beginning of the century) there is no limit, in point of de¬ 
gree of descent, to the rights of such persons to claim the privileges of British subjects. 
Opinion of Advocate General in C. O. No. 2, March 17, 1859. 

4590. In tiie cuse of a prisoner who alleged that his father was a German, and his 
mother a Scotchwoman, and that he was born at Madras, the advocate general gave it as his 
opinion that he must be considered a British subject amenable to the jurisdiction of the supreme 
C0uifc * ^ ut this opinion seems to require modification, especially as regards the mixed 
piogeny of Europeans and natives; and cannot be considered as an established rule, since 

ni/.amut udawlut objected to the doctrine, and held the prisoner amenable to the local 
C)Lrtj ° u a - roun ^ which left the question still open. N. A. R. vol. 2, page 111. 
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4591. The criminal courts are not to proceed to try and sentence a person, whom they 
may themselves have fair reason from any cause to regard as probably not subject to their ju¬ 
risdiction, without making all practicable inquiry to satisfy themselves on the point. C. 0, No. 
33 of vol. 4.(a) If the magistrate know that the prisoner is a European British subject, it is 
his duty, whether the prisoner claims exemption or not, to abstain from further proceedings 
against him as a magistrate. If, without any actual knowledge on the subject, the magistrate 
have reason to suppose that the prisoner is such a British subject, it is the magistrate s duty to 
ascertain from him, whether he alleges or denies that he is one ; and, if he alleges that he is, to 
give him every facility, by allowing time and otherwise, for proving that he is, the burden of 
such proof being on him. A magistrate will not be justified, if he has reason to suppose that 
the prisoner is a European British subject, in proceeding against him as if ho " ueie not one, 
without first giving him a distinct opportunity of pleading that he is one. It he do not so plea 
or be not able, upon time being allowed him for that purpose, to adduce any satisfactory proof 
of his being a European British subject, the magistrate will be quite warranted in proceeding 
against him. If he do so plead, and give proof or produce documents, which, although not 
amounting to full legal proof of his status, satisfy the court that he is really a European 
British subject, the magistrate should, without putting the prisoner fully to complete his proof 
by strict legal evidence, take up the case as a justice of the peace, and send it up to the 
supreme court, taking care to record distinctly the statement made by the prisoner that he is 
a British subject of lawful European descent. Opinion of Advocate General in C. O. No. 2, 
March 17, 1859. 

4592. In the event of its being found necessary to commit an European British subject 
for trial before the supreme court, it is necessary for the convicton of such person that there 
be direct proof of his amenability to that court. The mode of proof consists in the evidence 
of a credible person, who knows the accused, and his place of birth, or who has heard him 
declare of what country he is. C. O. 197 of vol. 3. 

4593. The servants of the government, as all other of her majesty’s subjects resident in 
India, are amenable to the courts of oyer and terminer and jail delivery and courts of general 
or quarter sessions of the peace in any of the British settlements in India, for all murders, 
felonies, homicides, manslaughters, burglaries, rapes of women, perjuries, confederacies, riots, 
routs, retainings, oppressions, trespasses, wrongs, and other misdemeanors, offences, and in¬ 
juries whatsoever by them done, committed, or perpetrated, in any of the countries or parts 
of Asia, Africa, or America, beyond the Cape of Good Hope to the Straits of Magellan, within 
the limits of the exclusive trade of the East India company, whether the same be done, com¬ 
mitted, or perpetrated against any of her majesty’s subjects, or against any other person or 
persons whatever. 26 Geo. III. cap. 57, sect. 29. 

(a) This circular is founded on the judgment of the supreme court in the t.ase of V. Foy, which is gi\eu at 
length ; but it soenas unnecessary to quote it here, since the rule laid down by the Advocate General, «a givon iu the 
text, is more dear and useful. 

r ) ' 
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not penally liable 
to the local courts. 


4594. All Europeans, not British subjects, are amenable to the authority of the magis¬ 
trates and sessions courts within whose jurisdictions they are apprehended and brought to trial, 
in common with the natives of the country. But European British subjects, for all acts of a 
criminal nature, are amenable only to the supreme court of judicature at Fort William; and 
in the event of any charges being preferred against them, which may render them liable to a 
criminal prosecution in that court, the process detailed below is to be observed for their appre¬ 
hension and trial. Bene/, and Ben. Keg. II. 1796, sect. 2, cl. 1. Ced. Prov. Reg. VI. 1803, 
sect 19, cl. 1. 

4595. European British subjects have not by any Act of the legislature been made 
amenable to the local authorities in the administration of the penal enactments of the govern¬ 
ment of India. Const. No. 1296. Except in certain special cases; see infra ; and several of 
the later Acts have been made applicable to them, as e. g. paras . 306, 3302, 3339, &c. 


O'iVnoos com- 4596. All her maiesty’a subiects, as well servants of the government as others, are amena- 

territories arc pun- ble to all courts of justice, both in India and Great Britain, of competent jurisdiction to try 
isbable by all courts . , . . , 

ot compeh.-nr juris- offences committed in India, for all acts, injuries, wrongs, oppressions, trespasses, misdemean¬ 
ors, offences, and crimes whatever, by them or any of them done or committed in any of the 
lands or territories of any native prince or state, or against their persons or properties, or the 
persons or properties of any of their subjects or people, in the same manner as it the same had 
been done or committed within the territories directly subject to and under the British go¬ 
vernment in India. 33 Geo. III. cap. 52, sect. 67. 


No person ex- 4597. No person whatever, being the owner, holder, or farmer of any property in land, 
or in any emoluments issuing out of land, in any part of the territories under the British go- 
• or ' t w i ie ther in perpetuity or for a term, or being a local agent or manager of any such 

menu, by reason of > cimuci.iv, 11 * p a. lP 

birth or descent; property, is, by reason of hi 3 place of birth, or by reason of his descent, exempt from any 
public charge or assessment, or from any duty connected with the police, or with the salt or 
opium revenue, or from any duty whatsoever of a public nature, to which he would otherwise 
be subject, as the owner or holder of such property, or as a local agent or manager thereof. 
Act II. 1853, sect. 1. 

hut ct in 4598. For the non-payment of any such public charge or assessment, or for the breach 
'■•vm. rc iuw‘, s L°/ a of any such duty as aforesaid, or for any neglect or misconduct in the discharge tlieieof, e\ery 
person, whatever may have been his place of birth, or his descent, shall be subject to the same 
law's, regulations, and procedure, and to the same jurisdictions, as if he were a native of the 
said territories. Act II. 1853, sect. 2. 

m:> y 4599. A British subject resident in the mofussil is not exempted from appearing as a 
of European Bn, -h 'vitne-is in a criminal case pending in the local courts; and the magistrate has full power 
tvV.uce. L ° K>,c summon such British subject, who ought to obey such summons and attend. It 
follows thm the magistrate may enforce the attendance of such British subjects, as ne would 
enforce the attendance of any other witness. In summoning a British subject and in enforc¬ 
ing obedience to such summons the magistrate should be guided by the law of procedure 
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in his own court, which is equally applicable to all persons summoned by him as witnesses; 
and he may therefore, if he thinks fit, and the evidence of the witness is material, proceed 
under sect.*6, Reg. IV. 1973 [acii sect 2, Reg. L. 1803, see para. 439] and seize the witness 
and bring him before his court. But a mofussil magistrate has no power to punish such 
witness if lie refuses to give evidence when brought before him; for, although the British 
subject has no privilege exempting him from appearing as a witness in the local courts, 
yet he has a privilege exempting him from punishment by a mofussil court except in certain 
cases, and this is not one of such cases. If such a case should arise, he might be indicted 
in the supreme court for an obstruction of justice. It seems that an indictment will 
lie, when the court, whose process is disobeyed, has no power to attach* ; and the supreme 
court is bound to take judicial cognizance of the existence of the mofussil criminal courts, 
and is therefore bound to punish an offence committed by a British subject which is 
an obstruction of justice in such courts. As regards the expenses of witnesses, mofussil 
magistrates should be guided by the rules and procedure of their own courts; but, if the 
witness be poor and refuse to attend, the tender of his expenses would probably be necessary 
to secure his conviction in the supreme court. The attendance of witnesses resident in 
Calcutta should be compelled by warrant regularly endorsed by one of the judges of the 
supreme court under Act XXIII. 1840. Opinion of Advocate General in C. O. Iso. 100 ot 

vol. 4. 

4600. If any offence, which by any Act of the governor general in council heretofore 
passed is declared to be punishable upon conviction by a magistrate, shall be committed by 
a European British subject beyond the local limits of the jurisdiction of her majesty’s 
supreme courts of judicature, the offender, if not otherwise punishable, shall be liable, upon 
conviction before one of the said supreme courts of judicature, to the punishment to which 
by such Act the offender is declared to be liable upon conviction before a magistrate. Act 
XVIII. 1859, sect. 1. 

4601. If any offence, which by any Act of the governor general in council hereto¬ 
fore passed is declared to be punishable upon conviction by a magistrate, shall bo committed 
by any person within the local limits of the jurisdiction of any court of judicature esta¬ 
blished by royal charter, the offender, if not otherwise punishable, shall be liable upon 
conviction before such court to the punishment to which by such Act the offender is declared 
to be liable upon conviction before a magistrate. Act XVIII. 1869, sect. 2. 

4602. Nothing in this Act shall extend to any case in which jurisdiction is expressly 
given to a justice of the peace to convict the offender. Act Xyill. 1359* sect. 3. 

4603. Whenever in any Act heretofore passed by the governor general in council the 
word “ magistrate 5 ’ is declared to include a justice of the peace, such justice of the peace shall 
not by virtue of such Act be deemed to have jurisdiction to punish any offence unless the 
same shall be committed within the local limits of the jurisdiction of any of the courts of 
judicature established by royal charter. Act XVIII. 1859, sect. 4. 
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adopted 50 whenever 4604. TIig nizamut adawlut are to bring under the special notice of government every 

a European BrU case in which, from the proceedings or information before them, they are satisfied that a 
inor in the in- European i3ritisn subject, residing in the interior of the country, has been guilty of any act 

tenor of the coun- n :ii Pfyn i • i . ... n & J J 

try, i^cuiity of any ui violence, oppression, or injustice towards the natives in the prosecution of indigo 

lencc, injustice, or 01 commercial transactions. And whenever such British subject appears to a magistrate, 

the natives, in^ the on satisfactory evidence, to have been guilty of any illegal act of the above description, and 
diaro. or other com- the proceedings held in the case are not referrible in regular course to the nizamut adawlut, 
tions! ^ ^ transmit a specific report of the facts of the cose, with a copy of his proceedings, to 

that court; who, if they consider the alleged act of illegal violence or oppression to be proved, 
and to be of a nature demanding the notice of government, are to report their sentiments 
accordingly.(a) C. O. No. 289 of vol. 1. 


muW the*com. 4605, Ma S ist ™tes are to submit to the commissioners of circuit, for their examination, 

ctr'i * of 0 "" -M-a voted CaSS of violent affra J> attended with aggravating circumstances, in which the servants 

affray, inf which o( an indigo factory are engaged, whether the European at the head of the establishment has 
iniii;o factory are 1 included in the charge or not: and the commissioner of circuit is to furnish with his 
annual report, in his capacity of superintendent of police, a specific statement of such cases. 
C. O No. 22 of vol. 2. 

to ^proceed* JhZ 4606, Ma S !strates are to refrain from trying themselves, or committing for trial before 

vtive* arc charged the sessions court, natives charged with or suspected of being concerned with Euronean Bri 
eor.cert with Eu- t,sil subjects in the commission of ofiences, until they have made a reference to the nizamut 
’--uWts: Br:U adawlut, and have been furnished with instructions for their guidance in the case. But the 
trial of a native is not vitiated under this order, if the name of an European is only indirectly 
introduced in the transaction for which the commitment is made: the European must be 
charged with the offence, or so far implicated as to warrant his commitment C. O No 79 
of vol. 1. N. A. R. vol. 2, page 73. 


4607 - The above order does not re q«ke the magistrate to apply for instructions in 
,, rminary en- regard to the preliminary enquiry; it is only when the result of that enquiry leads to the 
commitment of the European, that the application becomes necessary. Letter of Nizamut 
Adawlut, August 12, 1836, in Mr. Cheap’s edition of the Circular Orders. 


oceti 
i* pr«| 
him 
Europ 
auojcc 
fence i 

CO Dipt 

jnngi-i 

jnifiM 


4608. If the magistrate before whom a charge is preferred against any European 
British subject, has taken the oaths of qualification as a justice of the peace, and thereby has 
become vested with the full power and authority of a justice of the peace, under the 
provision made for that purpose by the Act of 21 George III. cap. 65; the magistrate, upon 
Ihv; charge or information being lodged before him upon oath, is to proceed to the- 
apprehension of the party accused ; and, provided the evidence against him be sufficient to 
warrant the same, to his commitment for trial [or admission to bail], as he is authorized and 
n-quucd to do by virtue of his commission as justice of the peace; and if there appear to 


u . iharil X) 7, ? * ** was a timo when European British subjects could not hold land in the 

Ul were liable to bo deported by order of government. 
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him sufficient grounds for committing such British subject for trial, he is to issue a warrant 
under his signature and official seal, directed to the sheriff of Calcutta, and commanding him 
to receive the prisoner into his custody for trial at the ensuing sessions; he is likewise to bind 
over the prosecutor to repair to Calcutta before the session next ensuing, and is to take re¬ 
cognizances from the witnesses for their appearance at the trial. Beng. and Ben. Reg. II. 
1796, sect. 2, cl. 2. Ced. Prov. Reg. VI. 1803, sect. 19, cl. 2. 

4609. Whenever a magistrate who has taken the oaths of qualification as a justice of 
the peace, holds any European British subject to bail, or deems it necessary to commit any 
such person to the jail of Calcutta, to take his trial before the supreme court ot judica are or 
any offence of a criminal nature; the magistrate is to transmit the original depositions a en 
on the occasion (together with translations of any papers not being m the Engh» l anguag 
to the clerk of the crown. Reg. XV. 1806, sect. 2, as amended by Act XXII. 1854.. 

4610. When depositions are taken in the mofussil before one of her majesty’s justices 
of the peace, the correct as well as the convenient course is for the justice of the peace to 
send them in the native character and also in the English language, the language of the court, 
and to sian both with a statement in English to the effect that they are taken before him as a 
justice of the peace.(a) Letter from the Clerk of the Crown to Magistrate of 24 Pergun- 

nabs, December 2nd, 1852. 

4611. Whenever a European British subject is charged on oath before a magistrate, 
vrho has not taken the oaths of qualification as a justice of the peace, with a criminal 
offence which according to the law of England is not bailable, the magistrate is to make a 
summary inquiry into the circumstances of the charge without delay; and if, after making 
such inquiry, he is of opinion, that there are grounds for bringing the person accused to 
trial before the supreme court of judicature, he is to send the person accused under sato 
custody to her majesty’s justices of the peace at the police office in Calcutta, accompanied 
by the witnesses against the prisoner, with a letter, stating the nature of the case, request¬ 
ing that the justices at Calcutta will take the necessary measures for bringing the person 
accused to trial before the supreme court of judicature. The magistrate, by whom the 
prisoner is sent to Calcutta, is at the same time to transmit a copy of all the proceedings 
held on the occasion (together with translations of any papers not being in the Kng is 1 


fa) was written by desire of the chief justice in reply to the following remark* oflirod t ® 

in regard to certain translations of depositions mado by the interpreters of the supremo co 
mistake runs through the wh ile, ami renders the depositions nearly unintelligible. There 1“'- ll - no m - 1 J 
tnation in Hindostanee or Beugah o, it is usual at the closo of a sentence to insert m * 0r ' 1Kl anguagetho 

word “ fukut,” and in the latte*' 44 h e,” to show that the sentence is finished. The words arc most correctly re¬ 
presented in an English translation by a fall stop ; hut your interpreter has thought proper m every sentence to trans¬ 
late them respectively into the English words 44 only” and •« thus far.” It is hardly worth while perhaps noticing 
his translation of the word “ huxoor" as it ha* always boon a favorite ■ -io with Iho interpreters of the supreme 
court. I may remark however that it is just as correct to translate 41 husoor” “the presence,” a j it would h. n 
interpreting from English into Hiudostanee to translate < 4 your worship’* “ tiunbara pooja,” or 44 vonr honey” » tum- 
hara izziu.” The equivalent in English for the term of respect 41 hiuoor’ is « his worship” or 44 hU honor/’ 
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language) to the secretary to government, to enable the government to determine whether the 
prosecution should be undertaken by the law officers of government, and at the public expense, 
or otherwise. Beng. and Ben. Reg. II. 1796, sect. 2, cl. 3. Ced. Prov. Reg. YI. 1803, 
sect. 19, cl. 3. Reg. XV. 1806. sect. 3. 

and Low to pro- 4612. Whenever any person charges a European British subject before a magistrate, 

,i ifth« oftVnce J r \ . - 

charged tbimiiubie. who has not taken the oaths of qualification as a justice of the peace, with a bailable ofienco, 
it is the duty of the magistrate to explain to the complainant the course which ho should 
pursue for the purpose of obtaining redress, that is, by application to the justices of peace at 
Calcutta or to the grand jury. It is likewise the duty of the magistrate, after calling upon 
the person accused for his reply to the complaint, to report the case to government; at 
the same time stating, on a consideration of the distance at which the parties reside from 
the presidency, of the poverty of the complainant, or of other circumstances, whether it 
would in the opinion of the magistrate be proper, that the expense of the prosecution should 
be defrayed by government. The government, on receipt of such report, will pass such 
orders on the subject as appear advisable ; and will at the same time direct, in cases which 
appear to require it, that the prosecution shall be conducted by the law officers of the govern¬ 
ment. Reg. XY. 1806, sect. 5. 

Diet money may 4613. In all cases of inability of the prosecutor or witnesses to defray the charge of 
prosecutor and mS- the journey to Calcutta, the magistrate is authorized to make them the same allowance 

i -enf th<?y Me 33 by scct * Reg* IX. 1793,* he is authorized to make to prosecutors and witnesses in 

* r - P° ra * 474 * need of such assistance during their attendance on the sessions courts, viz., a daily allow¬ 
ance of two anas each during their attendance on the supreme court, including the actual 

period of their journey to and from Calcutta; or sufficient time for their return after 
their discharge from the court, in cases wherein it appears that they have voluntarily 
protracted their return beyond what was necessary. Beng. and Ben. Reg. II. 1796, sect. 3. 
Ced. Prov . Reg. VI. 1803, sect. 19, cl. 4. 

These provisions 4614. Complaints of petty criminal offences against British subjects, such as do not 

do not refer to pot- 4 . ° J 

t; cases not war- warrant commitment for trial before the supreme court, were not meant to be included in 

routing commit* 

the above provisions, when the magistrate is not qualified to act as a justice of the peace. 
Const. No. 20. 

iSpol 4615. In all cases where Europeans in the districts are charged with offences, for 
forv^nVd '^11 which they will be tried in the supreme court, the magistrate is, if time will admit of it, to 
* fn£r ‘“ forward the depositions to the solicitor to government in order that he may receive the advice 
and suggestions of that officer on the evidence which is to be adduced at the trial. C. O 
No. 34 of vol. 3, 

461G. The forms of warrants, recognizances, &c. in use by her majesty's justices 
<>t the given in appendix A, Nos. 60 to 68, were prepared by the solicitor 

to government. C. O. Sup. Pol L. P. No. 27 of 1844. Other useful forms have been 
supplied. 


Forms. 
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4617. European British subjects brought before the magisterial authorities for any 

alleged offence, should not be interrogated upon the matters charged against them, but 
should merely be asked if they wish to make a statement in regard to the charge, and at the 
same time warned that whatever they may say will be made use of against them. After 
such question and warning, the statements made by the accused are to be taken down; and 
the following form of examination is to bo mado uso of: — “ The examination of A. B., 
of — indigo-planter, taken by mo, J. P. Esquire, magistrate of-and one of her majes¬ 
ty’s justices of the peace, the-day of—185—: the said examinant being charged on the 

solemn affirmation of 0. D. of-, with having (here state the charge) and being duly 

cautioned, saith---. Taken before me the day and year first above mentioned, 

J. P.” (a) C. O. No. 199 of vol. 3. 

4618. A European defendant filing his pleadings and petitions in the vernacular 
language on the prescribed stamp, may be permitted to add translations thereof in English 
on unstampt paper; and all processes issued to him should be written in the ordinary 
language of the court and in English. It is not the duty of the court to furnish the 
defendant with translations; he must procure a person duly qualified to interpret for him. 
The deposition of a European witness must be recorded in English [or, semhle , in the 
language in which it is delivered: see para. 515]. Const. No. 1035. 

4619. The following observations in regard to the duties of a justice of peace in this 
country were recorded by the advocate general in 1809 :—“ Whether persons holding the 
office of justice of peace are, or are not, authorized to exercise any specific power, or (which 
is the same thing) bound to discharge any specific duty, in this country, which belongs to 

(a) The following rules, by which a justice of tho peace should investigate a charge made before him, arc 
extracted from Chitty’s Burn’s Justice, vol. 2, pages 464 et seq .—The first step in the investigation as to the 
offence is to call for and examine the witnesses for the accusers. The whole proceedings of the examination 
should be in the presence and hearing of the accused. The witness should be informed as to the purpose fur 
which he is required to give evidence ; or, in other words, that there is a person under charge aguinst whom he is 
required to give evidence; otherwise the witness could not be puoished for refusing to give e\idence. Before 
administering the oath to the witness, tho magistrate had better enquire who and what tho witness is ; and in 
some cases it would be as well shortly to ascertain what he intends to prove : it seems also that no witness ought 
to bo examined who is not competent, according to the general rules of evidence, to givu evidence. [Tor the rules 
regarding the incompetency of witnesses, see paras, 544 e< seq.~\ After the competency of the witness is ascer¬ 
tained, he should be sworn ; the following is the usual form of oath prescribed to be taken by a Christian : lf Yoh 
shall true answer make to all such questions as shall be demanded of you ; so help you God.'' The examination ot 
the witness must be upon oath administered previous to tho examination, or such examination will amount to no - 
thing. If a magistrate conumtied a party without an oath mado before him, he would be liable to an actiou if the 
prisoner were acquitted. Leading questions should not be proposed to a witness ; nor irrelevant questions ; nor 
questions which need not be answered. The witnesses should be examined before the accused, aud he may cross- 
examine them. They should, especially if they appear unwilling, be examined separately ; and ho one who has 
already been completely examined should be permitted, if it be possible to avoid it, to inform any other who bns 
yet to bo examined to what particulars his evidence has extended : indeed, in most cases, it would ho best and 
fairest to keep all the witnesses away but the one under examination. Tho answers to the examination, as they a™ 
given, should be immediately put into writing in a plain and intelligible manner, and as near as jn ^ sib in tho wry 
words used by the witness. The examination, when put into writing, is usually read ovor, and tendered to tha 
1‘ 11 a 
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the office of justice of the peace in England, must in every instance depend upon the 
question, whether that part of the English law, on which the given power or duty depends. 

Examination of the witness for signature ; and he should sign it ; though he is not actually obliged to do so, as such signature is not 

absolutely necessary, but is only taken for precaution and facility of future proof. It the slightest case even of 
suspicion be made out against the accused, he should be asked by the justice if be has anything to say against the 
charge : he should not be put on his oath. A prisoner, when taken on suspicion before a magistrate, is to be 
allowed to speak voluntarily, and to give his account freely ; and he ought not to be pressed to answer, examined^ 
or questioned by the magistrate like a common witness ; where a person had been so examined, his account 
h_U signature ; was rejected as inadmissible, though nothing like a threat or promise had been used. The examination of the 
prisoner, when reduced into' writing, ought to be read over to him, and tendered to him for his signature : it ought 
to be subscribed also by the magistrate ; the signature however of the prisoner is not essentially necessary, but 
only for precaution and for the facility of future proof. It has been held that a written examination containing 
the prisoners confession, taken by a committing magistrate, and read over to the prisoner, who admitted it to be 
true, but refused to sign it, would have been evidence at common law : in this case the examination \va3 rendered 
admissible by the prisoner acknowledging the truth of its contents ; but if the prisoner had not made such admis¬ 
sion and had refused to sigti it after it had been read over to him, it could not have been received in evidence* 
Whether he be silent or not, it is best that the justice should put down in writing the facts exactly as they take 
place before him ; and if he be silent, or declines saying anything in his behalf, the examination, after stating the 
offence with which the party is charged, as in the form [given in the text], should proceed thus : “ And the wit¬ 
nesses against the said A. B, being examined in his presence , the said A. B. is now asked by me if he wish to say any¬ 
thing in his own behalf; whereupon the said A. B. answercth nothing, or saitli” —stating what the accused may say 
as nearly os possible in the very words he uses. The accused may, if he choo>e, call witnesses, and they may be 
examined on oath, like the witnesses against him ; and their examination should be put into writing, like the rest. 
If more than one person be accused, each of them should be examined apart from the rest, in order that an oppor¬ 
tunity may be afforded of detecting any variations in their story. The depositions should be taken down in 
writing in the very words used by the witness, or us nearly as possible in those words, and not in any law 
technicalities, or words not made use of by him. In almost all cases it would be infinitely better if the depositions 
were taken in the first person, and if, after the introductory part, which generally concludes with the words “who 
saith as follows,” the deposition proceeded to state M I saw, &c. at such a time and place,” instead of saying “ he, 
this examinant ” or “he, this deponent”—terms which many wituesses do not understand, and perhaps may 
conceive to mean some other person. Only so much as is material need be taken down. If the original infor¬ 
mation and evidence taken before the warrant was issued contain accompleto case, it is the practice after re-swear¬ 
ing the accuser and witnesses, to read over their former depositions in their presence and that of the prisoner, 
aud then to state to the latter that he is at liberty to a6k the prosecutor and witnesses any questions respecting the 
charge against him ; aud, if he declines so doing, the examinations are not again gone over, but a fresh jurat is 
made to them ; and this even before a fresh magistrate. The papers are then to be signed by the parties 

deposing, and also by the justice before whom they are taken ; but these formalities are not absolutely requisite. 

When the justice lias decided upon bailing or committing the accused, he should take the recognizance of the 
prosecutor to prosecute, as also the recognizance of the material witnesses to appear against the party accused. 
If more than one are to be bound to prosecute, the recognizances should not be taken separately, ^kere 
goods have been obtained by false pretences, the recognizance to prosecute should be in double the value of the 
good*. Infants and murried women, who cannot legally bind themselves, rnu. t procure others* to be b und lor 
thorn; infancy however is no ground for discharging a forfeited recognizance to appear *nd a fcb.ny. 

If the pr .vecutor or witness refuse to give such recognizance the magistrate has power to cu ** Im * a 

justice of t‘ie peace is not authorized by law to commit a witness willing to enter ll,t} a ° 1 ^i- 

appear an i :o m jiw- evidence against an offender, merely because such wituess is unuM* t) fi • UL ) to j'in 
him in such re•• jmizauce •, nor ought the justice to require such surety j the part} r -to^nizauc*. (at- the 

peril oi eonmiAkwent) u, all 0U ght to be required. 
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is or is not applicable in this country. There are some broad lines which might be laid 
down for determining this question in certain cases; but in many cases it is and must be 
matter of nice judicial discretion. As I see no practical use, but on the contrary a great 
deal of inconvenience, in attempting to describe generally .what matters are and wjiat are 
not cognizable by justices of the peace here, I beg to 'decline it. I lie cases oi the most 
common occurrence are attended with no difficulty; and the course which the magistrate 8 
.have to take in them is, or easily may be', well known. If any should occur, v, Inch are out 
of the ordinary routine, the easiest and safest way 'for -the magistrate is to apply to the 
government for instructions, which may be always obtained without any great delay. 
And if the case should be such as not to admit of that delay (though' I can hardly imagine 

such a case) the magistrate may, I am sure, confidently act for the best, refusing or gi ant¬ 
ing his interference as he thinks most expedient for the purposes of justice and public con¬ 
venience. If his intentions are upright, the law will hold him harmless of any personal 
consequences; and, speaking from my own experience, I have no doubt that the govern¬ 
ment would always think itself bound to defend him if attacked .where liis motives were 
unquestionable.” (a) C. O. No. 59ofvol. 1. 

4620. When it appears necessary to a magistrate, in his capacity of justice of the peace, 
to take penal recognizances, he should consult the advocate general if in doubt as to the 
legality of the proceeding. And if lie desires to enforce the forfeiture of such recogni¬ 
zances, he must transmit them to the clerk of the crown before the next ensuing sessions 
of the supreme court, as the only proceeding for the forfeiture is in that court, llio 
recognizance should always distinctly specify the time for which it is to continue m force: 
but the amount of the penalty of such recognizances is not limited by the amount of penalty 
which a magistrate is authorized to levy from a European British subject under statute 
53, George III. cap. 155, sect. 105. Govt, order, June 9, 1830. Const. Nos. 446 and S2G. 

- 4621. Whereas bis majesty’s British subjects resident ill the British tcnitoiks in 
India, without the town of Calcutta, are now by law subject only to the jurisdiction of 
liis majesty’s court at Calcutta, and are exempted from the jurisdiction of the courts esta¬ 
blished by the Company within the said territories, to which all other persons w ic ici 
natives or others, inhabitants in the said territories Without the limits of Calcutta, are 
amenable: and whereas it is expedient to provide more effectual rediess io r the nut 
bitants of the said territories, as well in the case of assault, forcible enti\, cu in J U8 .l 

accompanied with force, which is committed by British subjects at a distance from the 
place where his majesty’s court is established, as in case of civil controversies with such 
British subjects;—it is therefore enacted, that it is lawful tor any native of India, resident 
in the East Indies, or parts aforesaid, and without the town of Calcutta, in case of any 

(a) The remainder of the opinion of the advocate general given in the above circular order refers to eases of 
forcible entry, which have since then been made cokable by magistrates by the 53 rd George III; and ills' 
therefore useless now to quote it. It has boon ruled that no English statute of a later period than 13th Gcorgo V 
is applicable to India, unless its extension is expressly declared therein See sect. 19, chan.. 3, book 1, of the fuu 
tions of a j UBtiec of the peace, pdfee 17 B. 
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assault* forcible entry* or other injury accompanied with force, alleged to have been done 
against his person or property by a British subject* to complain cf such assault, forcible 
entry, or other injury accompanied with force* not being felony* to the magistrate of thezillah 
Magistrate how or district where tho alleged offender is resident, or in which such offence has been commit* 

to proceed in wen s . / , , . 

case a«»A Kco- ted; and such magistrate has power and authority* at the instance ot the person so com- 

tencc ho may pass. , ° 1 J . .. . 

pluming* to take cognizance of such complaint, to hear parties* to examine witnesses, and 
having taken in writing the substance of the complaint* defence* and evidence* to acquit or 
convict the person accused; and* in case of conviction* to inflict upon such person a suitable 
punishment by fine* not exceeding 500 rupees* to be levied in case of non-payment by war¬ 
rant under the hand of the said magistrate* and upon any property of the party so convicted 
which may be found within the said district; and if no such property is found within the 
The* fine may be sa id district, then it is lawful for the said magistrate* by warrant also under his hand* to 
grieved party! * B commit such offender to some place of confinement within the. said zillah or district, which, 
in the judgment of the said magistrate, is fit for receiving such offender; or, if there is no 
fit place of confinement, then to the jail of the presidency, to remain there for a period not 
exceeding two months, unless such fine is sooner paid; and it is lawful for the said magis¬ 
trate to award the whole or any portion of such fine to the party aggrieved, by way of 
such convictions satisfaction for such injury* Provided always, that all such convictions are removable by 
writ of ctrihmn writ of certiorari into the said court of oyer and terminer and jail delivery, in the sameman- 
l c ourt! he Uprtm ° ner, and upon the same terms and conditions, and are to be proceeded upon in the same 
manner in every respect as is directed in the Act of the thirty-third year of his majesty’s 
r. par us. 4G68 reign, with regard to other convictions before justices of peace* in the British settlements or 
territories in India: provided also, that nothing herein contained is to extend, or to be 
But this provv* construed to extend, to prevent such magistrate from committing or holding to bail any 
prevent tbemagis- British subject, charged with any such offence before him, in the same manner as such 

ring%'u!“cS ''io British subject might have been committed or holden to bail if this Act had not been 

if tbe offence ebarg* passed, where the oftence charged appears to such magistrate to be of so aggravated a 
nature as to be a fit subject for prosecution in any of his majesty’s courts to which such 

British subjects are amenable. 53 Geo. III. cap. 155, sect. 105, as amended by Act XXII. 

1854. 


and 4669. 


ed is of an aggra¬ 
vated nature. 


pr^binn/ex^uded 4622 - The Agoing provisions, so far as they extend to cases of assault, forcible entries, 
or ot * ier * n j ur * es accompanied by force, not being felonies, against the person or property 
Of any native of India, are hereby extended to the case of any assault, forcible entry, or 
other injury accompanied with force, not being felony, which may at any time hereafter 
be committed in any part of the territories under the British government, not being within 
•be towns of Calcutta* or Madras, or the Islands of Bombay and Colaba* or the settlement 
of Prince of Wales’ Island, Singapore, and Malacca, by any British subject or other person, 
against the person or property or any person whatever. Act VII. 1853, sect. 1. 

may bo <?x«rci:-. »i _ fhc powers in sucli cases given to the magistrate may be lawfully exercised 

with the Umi!! “ a!i ^ Ilaa K^ tr ate or other person lawfully exercising the powers of a magistrate. 
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in the case of <any such offence as aforesaid, which may hereafter be committed within 
tlie district over which his authority extends. Act VII. 1853, sect. 2. 

4624. In the case of an assault by one* British subject upon another British subject, Power of mads- 
' a mofussil magistrate [lias jurisdiction amdor Act VII. 1853, and also] may take penal 

recognizance, and proceed under the.provisions of Act V. 1848. As a justice of the peace, 
acting in that office only, he has no judicial power in such case, and can only commit the 
party, if he think fit so to do, for trial to .the supreme court. C. O. Nos. 44 and 66 of 
vol. 4. * 

4625. It is further enacted that in’all cases of debt not exceeding the sdm of 50 Mmri . trat ^ has 
runees- alleged to be duo from any British subject to any native of India resident in the juri««ctio» 

t ^ ® ^ i # . p i i debt, not 

East Indies or parts aforesaid, and without the jurisdiction of the coutt ot requests es„a- 
blished at Calcutta, it.is lawful for the magistrate of the zillah or district \yhere such native* from Euro- 
Britisli subject is resident, or in which such debt has been contracted, to take cognizance 
of all such debts, and to examine witnesses upon oath, and in a summary way to decide 
between the parties, which decision is to be final and conclusive to all intents and 
purposes; and in all cases where any such debt is found to be due from any British subject 
to any such native of India, the amount thereof is to be levied in the same manner, and 
subject to the same regulations and provisions iu respect to the commitment of the debtor, h0 ‘* * vded! Cd 

as are hereinbefore made and provided in respect to the levying of fines in case of the con¬ 
viction of a British subject before such magistrate.(a) 53 Geo. Ill, cap. 155, sect. 106. 

4626. A magistrate, or other officer exercising the full powers of a magistrate, who Magistrate has 

has not taken the oaths of qualification as a justice of the peace, may take cognizance of cases, though he is_ 
complaints against European British subjects to the extent specified in the provisions of j Ust ‘ c " 

sects. 105 and 106 of the 53rd George III, cap. 155. C. O. No. 57 of vol. 2. N. A. R. 


vol. 4, page 41. Const. No. 900, 

4627. But an assistant to a magistrate, not vested with full powers, is not competent 
to take cognizance of such cases. Const, No. 595. 

4628. As regards the amenability of British officers and soldiers to niagistrates, under 
the 53rd George III, chapter 155, with reference to the provisions of the 4th George IV, 
chapter 81, and Reg. XX. 1825, the following opinion was given by the advocate general. 
« The statute 4th George IV, chapter 81, although jt repealed the next or 100th section of 
the statute 53 George III, chapter 15$, leaves the 105th section unrepealed; and Keg. XX. 
1825, which was enacted by a subordinate legislative, and in my opinion solely with a view 


But officers i 
exercising the f 
powers of a mac 
tra te are not coi 
petont. 

Opinion of Adv 
cat© General ] 
carding amenabiJ 
of British offic 
and soldiers to a 
fussil magistrates 
petty cases of i 
saolt, &c. 


(a) This provision is repealed as to debts duo from officers and soldiers being European British subject: by 
4 Geo. IV. cap. SI, sect. 57 . And, as it was enacted to provide more effectual redress in such civil controversies 
at a time when European British subjects wero not amenable to iho provincial civil courts, it might now be pre¬ 
sumed that if* is rendered invalid with regard to all such persons by Act XI. 1836, which declares that no one is 
to bo excepted from the jurisdiction of such local courts by reason of place of birth or descent: but the nizomut 
adawlut has ruled that it must be considered in full force until expressly repealed. That court has also rutpd that 
wages must be held to be a jdelffc within the mtmning of the term as used above. 
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of carrying put the provision of statute 4th George IV, chapter 81, cannot in any way effect 
the operation of the statute 53 George III, chapter 155. The statute 4 George IV, chapter 
81, has been amended and re-enacted by successive enactments, 3 and 4 Viet, chapter 37, 

» and since then and 12 and 13 Viet, chapter 43.* Under the latter Acts, thesame powers as were formerly 
cap 20 m d 21 conferred upon courts martial, distant more than 120 miles from the presidency, have been 
continued; but they both contain an express provision that nothing in those Acts contained 
shall be construed to exempt any officer or soldier from being proceeded against by the 
ordinary course of law, a provision which leaves the jurisdiction of the magistrates under 
statute 53 George III, chapter 155, and Act V. 1848, and of the supreme courts, wholly 
untouched. With respect to offences committed by British officers and soldiers, and not 
falling within the terms of statute 53 George HI, or Act V. 1848, I am of opinion that they 
are only cognizable by the supreme court or courts martial, both of which courts appear to 
me to have concurrent jurisdiction over British officers resident beyond 120 miles from the 
presidency. C. O. No. 91 of vol. 4. 

If several charg- 4629. Where an indigo planter, an European British subject, was accused of using 
w P .m.ly Pr a^t violence to four individuals, and the magistrate applied to the nizamut adawlut for infor- 
“^■c I t, P ° i tbc Br ie^ mation a 3 to his competency to award a separate punishment for each offence, it was held 
-;?rm»y“briik£ that, if the offences were charged separately, there was no reason why the sentences on 
wise separate. conviction should not be likewise separate. The court observed at the same time, that in 
such cases confinement is authorized only in default of payment of fine; and that if, on 
investigation, the magistrate should be of opinion that the offender ought to be brought to 
trial before the supreme court, he should proceed in the usual manner, reporting the case 
for the information and orders of government. Const. No. 632. 

s.-.ch persons may 4630. There appears no reason why Europeans, charged with offences under the 
appear by attorney. a k ove provisions, should not be allowed the privilege of appearing by attorney, which is 
enjoyed by natives.^ Const. No. 570. 

Fae bow to be 4631. Under these provisions, the power to imprison is only given in default of proper¬ 
ty within the district ” in which the fine could be levied ; so that, unless it be at the time of con¬ 
viction proved before the magistrate, or confessed by the party fined, that he has no property 
within the district, an attempt to levy by warrant must bo made before the magistrate can 
commit the offender. After conviction and demand of the fine the magistrate may, in de¬ 
fault of payment, immediately issue his warrant to levy the fine; and default would be incurred, 
if the offender, after demand made of payment, were to quit the court without making payment. 
But the magistrate has no authority, after conviction passed, to detain the defendant, or 

(<*) While recording the above opinion, the court observed “ that they were not the authority to construe Acts 
oi pu l ament.” Now, by sect. 1, Act XXIL 1839, persons tried for any offence* in any of her majesty’s courts 
of justice are admitted, after the close of the case for tlio prosotmtion, to make full answer and defence thereto by 
counsel luariiMt m the hr.v, or by attorney in courts where attornies may practice ns counsel : and by sect. 2. in 
ca *‘‘° nummary conviction by a magistrate or justice of peace, exercising jurisdiction within the limits of any 
of her tnujr.iiy h supreme courU, persons accused arc admitted to make their full answer and defence and to have 
all witnesses examined and crosa-examined by counsel or attorney. See also para. 1094. 
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require bail for his appearance, till it be ascertained whether there be property v within the dis¬ 
trict on which the fine can be levied. He can only take bail under sect. 105 in such v cases 
as are therein specified. If, however, it be at the time of conviction proved before the ma¬ 
gistrate, or confessed by the offender, that he has no property within the district, the magis¬ 
trate (after recording the proof or confession last mentioned) may at once commit for the 


fine. The offender is not bound upon conviction to disclose his property, or to declare whe¬ 
ther he has property or not. If he be known to have property, or if it be doubtful whether 
lie have any within the district, the magistrate should issue his warrant to levy, and deliver 
it to his officers for execution in the usual manner. The offender may rebut the proof ten¬ 
dered of his having no property, and give evidence of his having property, to prevent imme¬ 
diate commitment as above, and the magistrate is bound to receive such evidence if tender¬ 
ed; and he should call upon the offender to say whether he has any thing to offer in contra¬ 
diction of the evidence of no property. If a warrant to levy the fine be issued, it is indis¬ 
pensable that notice of the seizure and intended sale be given by public advertisement; and, 
if practicable, by service on the offender himself; and the shortest notice that should be given 
is such as is requisite in cases of distress for rent* or the like. As to the meaning of the 
term property, it seems that the warrant of the magistrate to levy may, in default of suffici¬ 
ent ‘personal property, be executed on the real property if any of the offender. But it should 
be in all cases executed in the first instance on the personalty, because, as the statute makes 
no provision for the transfer of realty to the purchaser, difficulties might arise as to his 
title, especially if he sue for possession in her majesty’s court Only the right, title, and 
interest (or property) of the offender can be sold. The magistrate, or his officer, may deliver 
over personal property seized and sold under the warrant to the purchaser; but has no 
authority to dispossess the party in possession of realty, or to deliver possession of it to the 
purchaser. He must leave him to recover possession by process of law. It may be that the 
offender has not the right of possession, but only the right of property. The magistrate 
should deliver to the purchaser the certificate or other document usually delivered- in the 
mofussil to purchasers under judicial execution, and there ends his duty. If the executing 
officer has sold (as he ought) merely the right, title, and interest of the offender, the pur¬ 
chaser has no remedy against the magistrate, should that right, &c., prove to be moonshine. 
The risk of wffiat property may be in the offender, lies with the purchaser. Of course no 
assurance of title or interest should be held out to the purchaser at the time.of* sale; and in 
such case the magistrate can have no right to retain the purchase money until the title be 
ascertained. Opinion of Advocate General in G. O. No. 79 of vol. 4. 



* i. £. fira days. 


4632. Where a x European British subject had been guilty of the t>ffen<;e described "Procedure i> a 
in sect. 7;, Acf IV". I$40, by Staining possession of a house awarded to another party, and 
refusing to admit the constable who first served him with a summons, and then held a war- 
rant for his-apprehension,—the ad vocate general was of opinion that in all cases of war- to aaoliier * 
rants for the .arrest af a party convicted by a magistrate or justice of the peace of an v offence 
itiAler the Act in question (or indeed under any Act giving similar power) the. warrant niav 
he executed (if necessary) by the breaking of a door or of the house in which the offender 
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may be, after demand of admittance accompained by 'production of the warrant and refusal 
to admit or open. The remedy is two fold, for the officer may not only break the door in 
execution as aforesaid of the warrant for the arrest of the convicted offender ; but, if he 
hold also the magistrate’s order to put the ousted party again into possession, he may, after 
demand and refusal of admittance, with production of his order as above, break open the 
door in execution of that order ; and, once within the house, may arrest the offender under 
the other warrant. Opinion of Advocate General, May 31, 1853.—From this it would ap¬ 
pear that the case must be tried exparte , if the defendant fails to appear on summons, and that 
the warrant must issue after conviction ; and that in such case it is necessary to prove the 
due service of the summons and the failure to appear on the date specified therein, by the 
deposition of the officer employed to serve it. 


Powers of 4633. Where any person is taken on a charge of felony or suspicion of felony before 
JU w^om»ybe ad a justice of the peace, at anyplace beyond the local limits of the jurisdiction of any of her 
fitted to bail on a majesty’s courts of justice erected or to be erected within the British territories, and the 

charge of felony, ° . 

and who may not*, charge is supported by positive and credible evidence of the fact, or by such evidence 

and role for taking . ...... 

evidence on behalf as it not explained or contradicted raises m the opinion of the justice a strong presumption 
of the person charg 0 f the guilt of the person charged, such person is to be committed to prison by such 
justice in the manner hereinafter mentioned ; but if the evidence given in support of the 
charge is not in the opinion of the justice such as to raise a strong presumption of the 
guilt of the person charged and to require lib or her committal, or such evidence is 
adduced on behalf of the person charged a3 in his opinion weakens the presumption of his or 
her guilt, but there notwithstanding appears to him, in either of such cases, to bo sufficient 
ground for judicial inquiry into his or her guilt, the person charged is to be admitted to 
bail by such justice in the manner hereinafter mentioned : provided always that nothing 
herein contained is to be construed to require any such justice to hear evidence on behalf 


of any person so charged as aforesaid, unless it appears to him to be meet and conducive 
to the ends of justice to hear the same. 9 George IV. cap. 74, sect 2. 
ikfore any per- 4634. The justice of peace, before he admits to bail or commits to prison any person 
felony 1 ^ 1 balled l or arrested for felony or on suspicion of felony, is to take the examination of such person, and 
wuke down the information upon oath of those who know the facts and circumstances of the case, and 
is to put the same or as much thereof as is material into writing, and the justice is to 
certify such bailment in writing; and every such justice has authority to bind by recog¬ 
nizance all such persons, as know or declare any thing material touching any such felony 
or suspicion of felony, to appear at the next court of oyer and terminer or jail delivery, or 
superior criminal court or sessions of the peace, at which the trial thereof is intended to 
be, then and thereto prosecute or give evidence against the party accused; and such justice 
&c E *tobe* s t0 all such examinations, informations, bailments, and recognizances, and to deliver 

com 110 Mlprciur 01 the same to be delivered to the proper officer of the court in which the trial is to be, 
be**.rrj “ r ru the opening of the court. 9 George IV. cap. 74. sect. 3* 

46ti5, Every justice of the peace, before whom any person is taken on a charge of 
misdemeanor vr suspicion thereof, is to take the examination of the person charged and the 
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information upon oath of those who know the facts and circumstances of the case, and is to 
put the same, or as much thereof as is material, into writing, before he commits to prison 
or requires bail from the person so charged; and in every case of bailment is to certify 
the bailment in writing, and has authority to bind all persons by recognizance to appear 
to prosecute or give evidence against the party accused, in like manner as in cases of 
felony; and is to subscribe all examinations, informations, bailments, and recogni ances, 
and to deliver or cause the same to be delivered to the proper officer of the court in which 
the trial is to be, before or at the opening of the court, in like manner as in cases 01 felony. 
9 George IV. cap. 74, sect. 4. 

4636. If any justice offends in any thing contrary to the true intent and meaning 
of these provisions, the court to whose officer any such examination, information, evidence, 

bailment, recognizance, or inquisition, ought to have been delivered, is upon examination 

and proof of the offence in a summary manner to set such fine upon every such justice 
as the court thinks meet. 9 George IV. cap. 74, sect. 6. 

4637. For the more effectual prosecution of accessaries before the fact to felony, 
it is enacted, that if any person counsels, procures, or commands any other person to com¬ 
mit any felony, whether the same be a felony at common law or by virtue of any statute oi 
statutes made or to be made, the person so counselling, procuring, or commanding is to 
be deemed guilty of felony, and may bo indicted and convicted either as an accessary 
before the fact to the principal felony, together with the principal felon, or after the 
conviction of the principal felon; or may be indicted and convicted of a substantive felony, 
whether the principal felon has or has not been previously convicted, or is or is not 

amenable to justice; and may be punished in the same manner as any accessary before the 

fact to the same felony if convicted as an accessary may be punished; and the offence of ic 

person so counselling, procuring, or commanding, howsoever indicted, may be inquired of, 
tried, determined, and punished by any court which has jurisdiction to try the P™ c ‘£ 
felon, in the same manner asif such offence had been committed at the same place . s . 

principal felony, although such offence may have been committed cither op the lug - . 

or at any place on land, whether within her majesty’s dominions or without: and .» cm 
the principal felony, and the offence of counselling, procuring, or commanc mg, ^ ’ 

committed in different places, the last-mentioned offence may be inquire o , uq , l u- 
mined, and punished in any of her majesty’s courts of justice within the British territories 
in India, having jurisdiction to try either of the said offences; awa\&, t iatno 

person who has once been duly tried for any such offence, whether an .acebsai j 1 -° le 
the fact or as for a substantive felony, is to be liable to be' again indicted or tried tor ihe 
same offence. 9 George IV. cap. 74, sect 7. 

4638. If any person becomes an necessary after the tact to any felony, whether the 
same be a felony at common law, or by virtue of any statute or statutes mado or to be 

made, the offence of such person may be inquired of, tried, determined, and punished by 
any court which has jurisdiction to try die principal felon, in die same^uanner as u the 
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aet, by reason whereof such person has become an accessary, were committed at the same 
place as the principal felony, although such act has been committed either on the high 
if the offence ^be seas or at any place on land, whether within her majesty’s dominions or without; and in 
fe^nt places, tbo case the principal felony, and the act by reason whereof any person has become acces- 
trieVilTany court sar y> h ave been committed in different places, the offence of such accessary may be inquir- 
havui£jurisdiction. Cl i 0 f^ tried, determined, and punished in any of her majesty’s courts of justice within the 
British territories in India, having jurisdiction to try either of the said offences ; provided 
always that no person who has once been duly tried for any offence of being an accessary 
is to be liable to be again indicted or tried for the same offence. 9 George IV. cap. 74, 
sect. 8. 

4639. If any principal offender is in any wise convicted of any felony, it is lawful to 
1 w U though P r °ceed against any accessary, either before or after the fact, in the same manner as if 
v'Jiao’ paJ u not such principal felon had been attainted thereof, notwithstanding such principal felon should 
(lie or be pardoned, or otherwise delivered before attainder; and every such accessary is 
to suffer the same punishment, if be or she be in any wise convicted, as he should have 
suffered if the principal had been attainted. 9 George IV. cap. 74, sect. 9. 
in indictments for 4640. In any indictment or information for any felony or misdemeanor wherein it is 

offoutU3i committed J . . 

pr pi .-tv of requisite to state the ownership of any property whatsoever, whether real or personal, 
partners, it may bo " 1 . t i i i 

laid in any one which belongs to or is in the possession of more than one person, whether such persons be 

' > ‘ amc ’ partners in trade, joint tenants, parceners, or tenants in common, it is sufficient to name 

one of such persons, and to state such property to belong to the person so named, and 

another or others a 3 the case may be; and whenever in any indictment or information for 

any felony or misdemeanor it is necessary to mention, for any purpose whatsoever, any 

partners, joint tenants, parceners, or tenants in common, it is sufficient to describe them in 

the manner aforesaid: and this provision is to be construed to extend to all joint-stock 

companies and trustees. 9 George IV. cap. 74, sect. 10. 

4641. If any person aids, abets, counsels, or procures the commission of any offence 
which is by this Act punishable on summary conviction, either for every time of its com¬ 
mission, or for the first and second time only, or for the first time only, every such person 
is, on conviction before a justice of the peace, to be liable for every first, second, or sub¬ 
sequent offence of aiding, abetting, counselling, or procuring, to the same forfeiture and 
punishment* to which a person guilty of a first, second, or subsequent offence as a princi¬ 
pal offender is by this Act made liable. 9 George IV. cap. 74, sect. 39. 

4C12. Any perBon found committing any offence punishable either upon indictment 
or up-jj, summary conviction by virtue of this Act, may be immediately apprehended with¬ 
out warrant by any peace-officer, or by the party aggrieved, or by bis servant, or any- 
pei. on authorial] f, v him, and forth with taken before some neighbouring justice of the 
pt.uA- to ho dealt vitli according to law: and if any credible witness proves upon oath 
f)U ‘ a ,5 the peace a reasonable cause to suspect that any person lias 
poncho) ».i oi on bis premises unv property whatsoever, on or with 
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such offence lias been committed, the justice may grant a warrant to search for such pro¬ 
perty, as in the case of stolen goods : and any person to whom any property is offered to a person to 
be sold, pawned, or delivered, if he has reasonable cause to suspect that any such offence ^t^\o be stolen, 
has been committed on or with respect to such property, is hereby authorized, and if in ^i ze l \hf party^of- 
his power is required, to apprehend and forthwith to carry before a justice of the peace the feria S- 
party offering the same, together with such property, to be dealt with according to law. 

9 George IV. cap. 74, sect. 40. 


4643, The prosecution for every offence punishable on summary conviction under this 
Act is to be commenced within three calendar months after the commission of the offence, 
and not otherwise; and the evidence of the party aggrieved is to be admitted in proot of 
the offence, 9 George IV. cap. 74, sect. 41. 


Summary pro¬ 
ceedings must be 
commenced within 
three months. 


4644. Where any person is charged on the oath of a credible witness, before any Mode of compel- 
justice of the peace, with any such offence, the justice may summon the person charged to of persons punish- 
appear at a time and place to be named in such summons, and if he does not appear ^ 
accordingly, then (upon proof of the due service of the summons upon such person, by 
delivering the same to him personally, or by leaving the same at his usual place of abode) 
the justice may cither proceed to hear and determine the case exparte, or issue his warrant 
for apprehending such person, and bringing him before himself or some other ju, ire of 
the peace: or the justice before whom the charge is made may (if he so think fit) without 
any previous summons (unless where otherwise specially directed) issue such warrant; and 
the justice before whom the person charged appears or is brought is to proceed to hear and 
determine the case. 9 George IV. cap. 74, sect. 42. 


4645. Every sum of money which is forfeited for the value of any property stolen or 
taken, or for the amount of any injury done, (such value or amount to be assessed in "Ucli 
case by the convicting justice) is to be paid to the party aggrieved, if known, except 
where such party has been examined in proof of the offence; or when the party aggrieved 
is unknown, such sum is to be applied in the same manner as the penalty: provided 
always, that where several persons join in the commission of the same offence, and are, 
upon conviction thereof, each adjudged to forfeit a sum equivalent to the value oi the pro¬ 
perty or to the amount of the injury, in every such case no further sum is to be paid to 
the party aggrieved than that which is forfeited by one of such offenders only, and the 
corresponding sum or sums forfeited by the other offender or offenders arc to be applied m 
the same manner as any penalty imposed by a justice of the peace is herein directed to be 
applied. 9 George IV. cap. 74, sect 43. 

4646- In every case of a summary conviction under this Act, where the sum 
which is forfeited for the valu of the property stolen or taken, or tor the amount ot the 
injury done, or which is imposed as a penalty by the justice, is not paid cither immediately 
after the conviction or within such period as the justice at the time ot the conviction 
appoints, it is lawful for the convicting justice (unless where otherwise specially directed) 
to commit the offender to, the common jail or house ot correction, thereto be iuipxi soiled 
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Scale of impri¬ 
sonment. 
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discharge the party 
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in certain cases. 


A summary con¬ 
viction is a bar to 
any other proceeil- 
inir for the same 
cause. 
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tion. 


only, or to be imprisoned and kept to hard labour, according to the discretion of the justice, 
for any term not exceeding twa calendar months, where the amount of the sum forfeited or 
of the penalty imposed, or of botli (as the case may be), together with the costs, does not 
exceed fifty sicca rupees; and for any term not exceeding four, calendar months, where the 
amount with costs does not exceed one hundred sicca rupees ; and for'any term not exceeding 
six calendar months in any other case; the commitment to be determinable in each of the 
cases aforesaid upon payment of the amount, with costs. 9 George IV. cap. 74, sect. 44. 

4647. Provided always that where any person is summarily convicted before a justice 
of the peace of any offence against this Act, and it is a first conviction, it is lawful for the 
justice, if he so think fit, to discharge the offender from his conviction, upon his making 
such satisfaction to the party aggrieved, for damages and costs, or either of them, as is 
ascertained by the justice. 9 George IV. cap. /4, sect. 45. 

4648. In case any person convicted of any offence punishable upon summary con¬ 
viction by virtue of this Act lias paid the sum adjudged to be paid, together with costs 
under such conviction, or has suffered the imprisonment awarded for non-payment thereof, 
or the imprisonment adjudged in the first instance, or has been discharged from his 
conviction in the manner aforesaid, in every such case he is to be released from all further 
or other proceedings for the same cause. 9 Geerge IV. cap. 74, sect. 46. 

4649. The justice before whom any person is convicted of any offence against this 
Act may cause the conviction to be drawn up in the following form of words, or in any* 
other form of words to the same effect, as the case may require; videlicet , 

“ Be it remembered, that on the day of m the year of 

<fi QUr Lor( j it [as the case mat/ he] A. O. is convicted 

« ^£ 0 ^ me l R, magistrate of , and one of her majesty’s justices of the peace, for 

« t ) iat i ic the said A. O. did [specify the offence , and the time and place when and ivhere the 
a same xcas committed, as the case may he, and on a second conviction state the first conviction,'] 
“ and I the said L & adjudge the said A . O. for the said offence to be imprisoned in the 
(t [or to be imprisoned in the and there kept to hard 

“ labour] for the space of ; or, I adjudge the said A. O. for his said offence 

tt tQ f or f e it and pay [here state the penalty actually imposed, or 

« state the penalty, and also the value of the articles stolen, pr the amount of the injury, and 
« as the case may be j, and also to pay the sum of for costs; and in 

“ default of immediate payment of the said sums to be imprisoned in the 

€t [or to be imprisoned in the an( l theta 

“ kept to hurd labour] for the space of unless the said sums shall 

" be sooner paid; [or, and I order that the said sums shall be paid by the said A. O . 
u on or before the day of ; ] and I direct that the said 

“ sum of [i, e. the penalty only] shall be paid to 

st of aforesaid, in which tlio said offence was committed, 

c ‘ to be by him applied according to the directions of the statute in that case made and 


misr^ 



<SL 


BOOK. VIII.—CHAPTER I.—OF EUROPEAN BRITISH SUBJECTS. 


989 


« provided 3 {or that the said sum of ’• the penalty, shall be paid to, 

« & c . as before,] and that the said sum of C 1 ' e " ihe vaJue °f tJle CU U ° CS 

-stolen, or the amount of the injury done-] shall be paid to C. D. {the party aggneved, 

- unless he has been examined in proof of the offence, in which case state that fact, and w- 
“ pose of the xchole like the penalty, as before]. Given under my hand and seal, the day an 

<e year first above-mentioned/’ 

9 George IV. cap. 74, sect. 47. 

4650. Every justice of the peace before whom any person is convicted of any offence 
arrainst this Act is to transmit the conviction to the next court of general or quarter 
sessions, there to be kept by the proper officer among the records of the court; and upon any 
indictment or information against any person for a subsequent offence, a copy ot sucn 
conviction, certified by the proper officer of the court, or proved to be a true copy, is to e 
sufficient evidence to prove conviction for the former offence, and the conviction is to ‘e 
presumed to have been unappealcd against until the contrary be shown. 9 Geoigo 

cap. 74, sect. 50. 

4651. If any person basin his custody, without lawful excuse, the proof whereof 
should lie on the party accused, any greater number of pieces than five pieces of any false 
or counterfeit gold or silver coin of any of the territories under the British government m 
India or usually current and received as money in payment in any part of the British 
territories in India, every such person, being thereof convicted upon the oath of one or more 
credible witness or witnesses before one of her majesty’s justices of the peace, is to forfeit and 
lose all such false and counterfeit coin ; which are to bo cut m pieces and destroyed by order 
of such justice: and is for every offence to forfeit and pay any sum of money not exceeding m 

value forty sicca rupees, or less than twenty sicca rupees, in the currency of the place in 

which such offence is committed, for every such piece of false or counterfeit com which is 
found in the custody of such person, one moiety to the informer or informers, and the other 
moiety to the poor of the presidency, settlement, or place in which such offence is committed ; 
and in case any such penalty is not forthwith paid, it is lawful for such justice to commit 

the person or persons who are adjudged to pay the same to the common jail or house of 

correction, there to be kept to hard labour for the spice of three calendar months, or until 
such penalty shall be paid. 9 George IV. cap. 74, sect. 75. 

4652. If any goods, merchandize, or articles of any kind, belonging to any ship or 
vessel in distress, or wrecked, stranded, or cast on shore, are viitue oi a suiu-h .<11 , 
to be granted as hereinafter mentioned, found in the possession of any pet son, oi on tie 
premises of any person with his knowledge, and such person, being cauied bi.loio a justice 
of the peace, does not satisfy the justice that ho came lawfully by the same, then the same 
is by order of the justice to be forthwith delivered over to or for the use of thh rightful 
owner thereof; and the offender, on the conviction of such offence before the justice, is to 
forfeit and pay, over and above the value of the goods, merchandize, or articles, such sum 
of money, not exceeding,^ hundred sicca rupees, as to the justice seems meet. 9 Geoi go 

I V. cap. V 4, sect. 91. 


Convictions to be 
returned to the ses¬ 
sions. 

How far they 
arc to be evidence 
in future cases. 


Having in pos¬ 
session more than 
five pieces of coun¬ 
terfeit coin, with¬ 
out lawful excuse, 
punishoblo with 

fine or three 
months* imprison¬ 
ment. 


Persons in pos¬ 
session of ship¬ 
wrecked goods uot 
giving n satisfac¬ 
tory account, pun¬ 
ishable by ino. 
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£oo-is P offered for 4G->3. If any person offers or exposes for sale any goods, merchandize, or articles 
sole may be seized, whatsoever, which have been unlawfully taken, or reasonably suspected so to have been 
taken, ii om any ship or vessel in distress, or wrecked, stranded, or cast on shore, in every such 
ca^e any person to whom the same is offered for sale, or any officer of the customs or 
excise, or peace officer, may lawfully seize the same, and is with all convenient speed to 
carry the same, or to give notice of such seizure, to some justice of the peace; and if the 
person who has offered or exposed the same for sale, being duly summoned by such justice, 
doe* not appear and satisfy the justice that he came lawfully by such goods, merchandize, 
oi articles, then the same are by order of the justice to be forthwith delivered over to or for 
the use of the rightful owner thereof, upon payment of a reasonable reward (to be ascer¬ 
tained by the justice) to the person who seized the same; and the offender, on conviction 
of such offence by the justice is to forfeit and pay, over and above the value of the goods 
merchandize, or articles, such sum of money, not exceeding two hundred sicca rupees, as 
to the justice seems meet. 9 George IV. cap. 74, sect 92. 


^ does ,or 4654. If any person steals any dog, or steals any beast or bird ordinarily kept in a 

k. pt in c state of confinement, not being the subject of larceny at common law, every such offender, 
being convicted thereof before a justice of the peace, is for the first offence to forfeit and 
pay, over and above the value of the dog, beast, or bird, such sum of money, not exceeding 
two hundred sicca rupees, as to the justice seems meet; and if any person so convicted is 
afterwards guilty of any of the said offences, and is convicted thereof in like manner, every 
such offender is to be committed to the common jail or house of correction, there to be 
kent to hard labour for such term, not exceeding twelve calendar months, as the convicting 
justice thinks fit; and on such subsequent conviction the justice may further order the 
offender, if a male, to be once or twice publicly or privately whipped, after the expiration 
of four days from the time of such conviction. 9 George IV. cap. 74, sect. 97. 

Bcceivers of pro- 4655. Where the stealing or taking of any property whatsoever is by this Act 

jwrtv wbcro the . . * i rp 

orist.uui off* nt-e in punishable on summary conviction, either tor every offence, or for the first and second 

punishable *umma- „ , . 

nu , are punishable offence only, or for the first offence only, any person who receives any such property, 
ritual offend k now ^ n g ^] ie same t 0 be unlawfully come by, is on conviction thereof before a justice of the 
peace to be liable, for every first, second, or subsequent offence of receiving, to the same 
forfeiture and punishment to which a person guilty of a first, second, or subsequent offence 
of stealing or taking such property is by this Act made liable. 9 George IV. cap. 74, 
■>ect- 113. 


the r oam P of a 2 ™ 4656. If any person unlawfully and maliciously breaks down or otherwise destroys 

the (lam of any fish-pond, or of any water which is private property, or in which there is 
any private right of fishery, with intent thereby to take or destroy any of the fish in such 
pond or water, nr so as thereby to cause the loss or destruction of any of the fish ; or unlaw- 
lully and maliciously puts any lime or other noxious material in any such pond or water, 
v.itn intent thereby to destroy any of the fish therein; every such offender, being convicted 
thereof before a justice of the peace, ia to forfeit and pay, over aud above the amount of 



tlie injury done, such sura of money, not exceeding fifty sicca rupees, as to the justice seems 
meet. 9 George IV. cap. 74, sect 121. 

4657. Every punishment and forfeiture by this Act imposed on any person malici- ttc M ®“ c n e er 8 0 f ^ 
ously committing any offence, whether the same be punishable upon indictment or upon 

summary conviction, is equally to apply and to be enforced, whether toe offence is 
committed from malice conceived against the owner of the property in respect of which 
it is committed, or otherwise. 9 George IV. cap. 74, sect. 124. 

4658. If any person steals the whole or any part of any growing tree, sapling or par g e f 

shrub, or any underwood, or of any pale, post, or stile, or any growing cultivated plant, 

root, fruit, or vegetable production, or unlawfully and maliciously commits any damage, 

injury, or spoil to or upon any real or personal property whatsoever, either of a public or ; 

nrivate nature, every such offender being convicted before a magistrate or justice of the juring any rJ>ai or 

peace is for the first offence to forfeit and pay, over and above the amount or the injury 
done, such sum of money not exceeding fifty rupees as to the magistrate or justice of the 
peace seems meet; and if any person so convicted is afterwards guilty of any of the said 
offences, and is convicted thereof in like manner, every such offender is, for such second 
offence, to be imprisoned with or without hard labour, for such term not exceeding 
six calendar months as the convicting magistrate or justice of the peace thinks fit. 

Act XXXI. 1838, sect. 29. 

4659. Every sum of money which is forfeited for the amount of any injury done (such ^Application ^of 
amount in each case to be assessed by the convicting magistrate or justice of the peace) offoncc.' 

is to be paid to the party aggrieved, if known, except when such party has been examined 

in proof of the offence; aud in every case of a summary conviction under this Act when lo *“ m c °l r JJj® 

the sum which is forfeited for the amount of the injury done, or which is imposed as a forfciu.ro <»rpenally 

penalty by the magistrate or justice of the peace, is not paid, either immediately after the 

conviction or within such period as the magistrate or justice of the peace at the time of term of imprison. 

conviction appoints, it is lawful for the convicting magistrate or justice of the peace to 

commit the offender to the common jail or house of correction to be imprisoned only, 

or to be imprisoned with bard labor according to the discretion of the magistrate or justice 

of the peace, for any term not exceeding two calendar months, where the amount of the 

sum forfeited, or of the penalty imposed, or of both (as the case may be), together with the 

costs does not exceed fifty rupees ; and for any term not exceeding four calendar months, 

when the amount with costs does not exceed one hundred rupees ; and for any term not 

exceeding six calendar months in any other case ; the commitment to be determinable in 

each of the cases aforesaid upon payment of the amount and costs. Act XXXJ 18d8, 

sect 30. 

4660 Provided always that where several persons join in the commission oi the same u thr forfeit<uv 
offence, and are, upon conviction thereof, each adjudged to forfeit a sum equivalent to the * gnu. 
amount of the injury done, in every such case no further stun is to be paid to the party is to be jmia to (he 
aggrieved than that which is forfeited by one oi such offenders only. Act XXXI. IS38, 
aect. 31. 
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992 


OF SPECIAL RULES REGARDING PARTICULAR CLASSES OF PERSONS. 


. . 46 ( G1 - _ In c “e any person convicted of any offence punishable upon summary con- 
™V" thisAct has paid the sum adjudged to be paid together with costs 
1 the same cause, under such conviction, or has suffered the imprisonment awarded for non-payment thereof, 
every such person is to be released from all further or other proceedings for the same 
cause. Act XXXI. 1838, sect. 32. 

Malice against ‘P 

property ^ot os sell- , ^ P umshment and forfeiture by this Act imposed on any person malici- 

tiai to the offence. 0US, J committing any offence is equally to apply and to be enforced whether the offence 
has been committed from malice conceived against the owner of the property in respect of 
which it 13 committed or otherwise. Act XXXI. 1838, sect. 33. 

rack ^property, ”f 4663 - ^ * 3 not necessary in any proceeding either for theft or for malicious injury, 

public? ° se of lhe s P°‘h or damage, to or upon any property dedicated to public use or ornament, to allege 
the same to be the property of any person. Act XXXI. 1838, sect. 34. 

rfom Pe ^? t<mc „ 4664> An a PP eal lies from a11 sentences passed by any justice of the peace acting 
without the local limits of any of her majesty’s supreme courts upon convictions had 
if 1 ral t ' jjj® before him for any offence, and from all sentences passed by any magistrate upon convictions 
ordi " !ja4 before him exercising jurisdiction under the provisions of statute 53 George III. cap. 
155, or Act VII. 1853, to the same authority and subject to the same rules as are provided 
by the Regulations and Acts of the government in the case of sentences passed by magistrates 
in the exercise of their ordinary jurisdiction. And caso 3 so made the subject of appeal are 
not afterwards liable to revision by means of a writ of certiorari. Act IV. 1843 , sect 1 
Act VII. 1853, sect. 1. 

4665 - An appeal lies to the session judge from the order of a magistrate under sect 

105 of Btatute 53 G )r "° IIL ca P- 155 > though the line does not exceed 50 rupees. The 
words “ subject to the same rules” refer to the rules regarding the ground upon which a. 
are admissible, not to the limitation of appeals. Resolution of Nizamut Adawlut No* 1388 
December 8, 1853. ° ’ 

from‘« n Q 0 S' 466G ‘ No a PP eal lies from t,ie order of a magistrate under sect. 106 of the statute, as it 

uctscc*. 106 . is expressly stated therein that the magistrate’s decision is to be final and conclusive to all 
intents and purposes. Letter of Nizamut Adawlut to Judge of Tirhoot No. 1331 Novem 
ber 30, 1849. 5 

Tte! n 4667 ‘ NotLin S in this Act contained is to be held to take away the power of quashing 
an y conviclion b ? means o f a writ of certiorari, in' any other case than where there hal 
been such appeal a3 aforesaid. Act IV. 1843, sect. 2. 

^ 4(,G8 ’ A11 convictiona > judgments, orders, and other proceedings, which nre had, made, 

IH-tV 01 rr ° nOUnoe ‘ 1 l>y or * >efore m y i ustico of the peace within “any of the British settlements 

certiorari. 01 *‘ 8 hi India, out of the court of oyer and terminer within and for the same, are 

am may be it movable by writ of certiorari into the court of oyer aid terminer and jail 
ei\er) .| and for the same presidency, at the instance of any of the parties thereby 
inic-te* or a^rgi ie\ed, at any ume within tho space ot aix calendar months next after the 
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making or pronouncing thereof respectively; and for that purpose it is and may be lawful 
to and for any one or more of the justices of the said court of oyer and terminer and jail 
delivery, and such justice or justices is and are hereby required, at the instance of such 
party or parties, to grant his fiat or warrant to the keeper of the rolls of the peace, or 
other proper officer, to award a writ of certiorari under the seal of the supreme court of 
judicature for the removal and bringing of such conviction, judgment, order, or other 
proceeding into the said court of oyer and terminer and jail delivery ; and the said court 
of oyer and terminer and jail delivery lias full power and authority to hear and determine 
the matter of such conviction, judgment, order, and other proceeding so removed, and to 
quash or affirm the same, so that the same be not quashed for want of form, but oil the 
merits only, and to pronounce judgment thereon, in the like manner as the court of Queens 
Bench at Westminster can or may do upon convictions, judgments, orders, or other pro¬ 
ceedings had or made by or before any justices of the peace, or court of quarter-sessions 
in England, removed or brought into the said court of Queen’s Bench by writ of certiorari. 
33 George Ill. cap. 52, sect. 153. 


4G69. Before the granting of any such writ the like recognizances are to be entered On \rbat cooUi 

... . . 1 tions wnr )f cer- 

mto, anu the party or parties applying for such writ are to be put under the same terms tiora i aro to be 

and conditions, in all respects, as are by law directed and provided in the cases of writs of &tanU 

certiorari awarded or granted for the removal of any conviction, judgment, order, or other 

proceeding, had or made by or before any justice or justices of the peace in England 

into the said court of Queen’s Bench, or as by the usage and practice of the same court 

hath been accustomed. 33 George III. cap. 52, sect. 154. 


CHAPTER II. 


OF FOREIGNERS. 


4fi70. Every foreigner shall, on his arrival in any part of the territories in the 
possession of and under the British government in India from any port or place not wirhin 
die sai t territories, or iron 1 any port or place not subject to tho provisions of tin • Act, 
forthwith report himself to tho commissioner of police, if ho shall arrive at any of the 
presidency towns; or, it he shall arrive at air other place, to tho roftidstnito or to such 
oilier olheer as shall be appointed to receive suoh repents b the trove nun* general in 
council, or (in places within ti.. ir respective jurisdictions) by the iweeufivo />vormnjn.t 
of any presidency or place, ui by tho chief commissioner of tho Punjab, tho chief conunia- 
bioneT ofOude, or the commissioners of Mysore, (Wg. NagjHirt*, Seoul , IV ami .In* 
ionussurim and Martrd un ] *ovinee- ie"peetivrly Provid-i that nothing* c • oLcne.in 'hi 
eeedou aball extend to inny foreigner being the mostor or commander of a slop or vossol, 
or employed therein. Act XXXIII. 1857, sect. 1. 


Rvorv forv»>n*»r 
to report hts arrival 
io India ; 


except a foreign* r 

ll( ill) i hr UiAMO'r > f 

n vendor etepk>)««l 
ikoruun 
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OF SPECIAL RULES REGARDING PARTICULAR CLASSES OF PERSONS. 


What to he stated 
in the repo.-:. 


Fomsncrs being 
masters of voxels or 
empl >; cd therein, 
to report themselves 
when they cease to 
be ho employed. 

Foreigners De¬ 
fecting to roport 
themselves to bo 
dealt with in Jikc 
n anntr B' foreiem- 
e. -i ira/elJing with- 
otit a licea&o. 

No foreigner to 
travel in India 
without a license. 


License by whom 
to ho granted. 


A hai to b: :<tat**d 

in license. 


l«tuMtse mar be 
prtuiUHl to 

votnUln.ti u-jtl rnay 
b« rr>\f k >\, 


F -*or ire.. I 

! .ng Without oftoi, 
tmi j ih»- conill 

non** of been i tan 
atf i»ppreluindv.<t 


467 L The report shall be in writing; and shall he signed by the person reporting 
nimself; and shall specify his name or names, the nation to which lie belongs, the place 
from which he shall have come, the place or places of his destination, the object of his 
pursuit, and the date of his arrival in the said territories: and the report shall bo recorded 
by the officer to whom it is made* Act XXXIII. 1857, sect. 2. 

4672. If any person included in the proviso to section 1 shall remain in any part of 
the said territories after he shall have ceased to be employed in a ship or vessel, he sliall 
forthwith report himself in manner aforesaid. Act XXXIII. 1857/sect. 3. 

4673. If any foreigner shall neglect to report himself as required by this Act, he may 
be dealt with in the manner hereinafter provided in respect of foreigners travelling without 
a license. Act XXXIII. 185 , sect. 4. 

4674. No foreigner shall travel in or pass through any part of the territories in the 
possession of aud under the British government in India without a license. Act XXXIII. 
18 37, sect. 5. 


4675. Licenses under this Act may be granted by the secretary to the government 
of India in the foreign department; or by the chief secretary to the governments of Fort 
Saint George and Bombay respectively ; or by the chief commissioner of the Punjab, the 
cliir' commissioner ot Oude, or the commissioners of Mysore, Coorg, Nagpore, Scinde, Pegu, 
and tho Tenasserim and Martaban provinces respectively ; or by such other officers as shall 
be specially authorized so to do by the governor general of India in council, or by the 
executive government of any pi or place, or by any of the chi coi imissionen 

commissioners aforesaid. Act XXXIII. 1857, sect. 6. 

467 6. Cvery such license shall state the name or names of the person to whom the 
license is granted, the nation to which he belongs, the district or districts through which he 
is authorized to pass, or the limits within which ho is authorized to travel, and thu period 
(if any) during which the license is intended to have effect. Act XXXIII. 1857, sect. 7. 


4577. The license may be granted subject to such conditions (if any) as the governor 
general in council, or the executive government of any presidency or place, or (as regards 
tucir several juris lid ions) any of the sail chiof commissioners or commissioners, may bv 
any general order direct; or as the officer granting tho license may deem necessary : and 
Lhc license may be revoked at anytime by the governor general in council, or by the 
executive government oi any presidency or place, or by the officer granting the same. Art 
XXXIII. 1857, sect. 8. 

*it> 8. 11 any foreigner travel in or attempt to pass through any part of the said terri- 

; U,r ^f w ' l hout such licensees loresaih, or boyornl tho districts or limit -mentioned therein, 
01 ^ ' r ' lf ‘h i’ .i. sliall have been revoked, or shall violate any of the conditions therein 
^ M U ma ’ ,T 1 apprcuouded without warrant by a mugidt-rnte, deputy magistrate, or 

Aiki j a tmqt.atiuTQj or by any Lurepcan oommisaio od oifi. a i•' the service of her 
uiaj.lv, ji , a member nl a volunteer corps cm rolled by authority of government whilst 
on duty, or i*y any police officer. Act XXXUI. 1857, scot. 9. 
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apprehension. 
Magistrate to re- 


Removal of p<>r- 
#»ons appreheo^eJ. 


4679. If any person be apprehended by a person not being a magistrate or a police Procedure upon 

officer, he shall be delivered over as soon as possible to a police officer, and carried before a 
magistrate; and whenever any person shall be apprehended by or taken before a magistrate, 
such magistrate shall forthwith report the case to the government to which he is subject, to : ' tr ‘“ 
and shall cause the.person brought before him to be discharged, or to be conveyed to one of 

the presidency towns, or to be detained pending the orders of such government. Act 
XXXI II. 1857, sect. 10. 

4680. All persons apprehended or detained under the above-mentioned provisions of i\ ?ri . 
this Act, may be admitted to bail by a magistrate or by any of the officers authorized to rnitted to b<iil 
grant licenses, and shall be put to as little inconvenience as possible during their detention 

in custody. Act XXXIII. 185« , sect. 11. 

4681. The governor general in council, or the executive government of any presidency 
or office, may order any such person to remove himself from the said territories by sea or 
by such other route as the government may direct; or the government may cause him to 
be removed from the said territories by such route and in such manner as to the government 
shall seem fit. Act XXXIII. 1857, sect. 12. 

4682. The governor general in council, or the executive government of anv presidency 

or place, or any of the chief commissioners or commissions mentioned in section 6 of oyo rear-..-km.- 
this Act, may by writing order any foreigner within his jurisdiction to remove himself from 
the territories in the possession of and under the British government in India or to 
remove himself therefrom by a particular route to be specified in the order. Act XXXIII. 

1857, sect 13. 

4683. If any foreigner ordered to remove himself from the said territories, or ordered I )?I n ; , „ 
to remove himself therefrom by any particular route, shall neglect or refuse so to do ; or if 

any foreigner, having removed himself from the said territories in consequence of an order d v ; n ; ■ • — 
issued under any of the provisions of this Act, or having been removed from the said tom- ^ u 4i ^ 1 u "* 
tories under an v of the said provisions ; shall wilfully return to the said territories without 
a license in writing granted by the governor general of India in councilor by the government 
or officer ittidor whose order he shall have removed himself or been removed ;—such foreigner 
may be apprehended and.detained in safe custody, until ho shall bo discharged therefrom 
by order of the governor general in council, or of the executive govern, .cut, or of one oi the 
said chief commissioners or commissioners mentioned in section 6 of this Act, ad thin 
whose jurisdiction lie shall be so apprehended or detained, upon such terms ana conditions 
as the said governor yneral izicouuc.il, executive government,chiul'commissioner, or commis¬ 
sioner shall deem sufficient fur tho peace cud security of the British territories, and uf the 
allies of her majesty and oi the neighbouring princes and states. Act XXXIII. 185 7, 
sect. 14. 

4684. The governor general council, or the executive government c! any pro-i- ' l ' 

dnnev or place, nr auv of the chief ceramic toilers or commissioners mentioned in socti-mVi y t.c. 

of tins Act, may by order prohibit any perdnn or persons, or any cIwm or classes of porfeouf. t.aw ... >■*•»•• 
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OF SPECIAL RULE 3 REGARDING PARTICULAR CLASSES OF PERSONS. 




:n f. l . h 7^' not being a natural-born subject or subjects of her majesty within tlie meaning of section 

out a licence. 81, 3 and 4 William IV, cap. 85, from travelling in or passing through any part of the said 

territories, or from passing from any part of India to another, without a license to 
be granted by such officer or officers as shall be specified in the order ; and if such 
person shall wilfully disobey such order, he may be apprehended without warrant by any 
of the officers specified in section 9 of this Act, and carried before a magistrate and dealt 
with under the provisions of section 10 in the same manner as if he were a foreigner; 
and the government may order such person to be detained in safe custody, or under the 
surveillance of the police, so long as it may be deemed necessary tor the peace and security 
of the British territories. Act XXXIII. 1857, sect. 15. 

PolifV ' office 4685. It shall be lawful for the commissioner of police, or for a magistrate, or his 

n»ay board ve.vsd la . . 

; * ;>•’ whet vr assistant, or for anv officer appointed to receive reports as mentioned in the first section of 
this Act, or for any police officer under the authority of such commissioner or magistrate, to 
enter any ship or vessel in any port or place within the territories in the possession of and un¬ 
der the control of the British government in India in order to ascertain whether any foreign¬ 
er bound to report ilia arrival under section I of this Act, is on board of such ship or vessel; 
and it shall be lawful for such commissioner of police, or other officer as aforesaid, to adopt 
Matte* if vessel such means a 3 may be reasonably necessary for that purpose ; and the master or commander 
u- r*. and to of such ship or vessel shall also, before any of the passengers are allowed to disembark, if he 
respecting tL;m. shall be required so *o do by such commissioner of police, or other officer as aforesaid, deliver 
to him a list, in writing, of the passengers on board, specifying the ports or places at which they 
embarked, and the ports or places of their disembarkation or intended disembarkation, and 
answer, to the best of his knowledge, all such questions touching the passengers on board 
the said ship or vessel, or touching those who may have disembarked in any part of India, 
as shall be put to him by the commissioner of police, or other officer as aforesaid. If any 
: x ru?r rrfus- forei ner on board such ship or vessel in any part of* India shall refuse to give an account 

•njr to .ive account ° . * * 1 i i , 

oTh. Ui ,-f n-. ui;: ofhis objects of pursuit in India, or if his account thereof shall not be satisfactory, the 

»Uov cd to . ... , 

officer may refuse to allow him to disembark, or he may be dealt with in tne same manner 
as a foreigner travelling in India without a license. Act XX XIII. 1857, soot 16. 

uffi - 4686. Whoever intentionally obstructs any officer in tho exorcise of any of tho powers 
vested in him by this Act, shall, upon conviction before a magistrate, bo liable to a fine not 
exceeding one thousand rupees, or t imprisonment for any term not exceeding six months, 
oi to both. Act XXXIII. 1857, sect. 17. 

4687. If tho master or commander of any ship or vessel shall wilfully neglect or 
uhc vo <i>rnply with the requisitions of this Act, he shall, on conviction btforo a magis- 
1 ; he liable irj a fine not exceeding two thov and rupees. Act XXXIII. 1^57, sect, 18. 

40Hfl. Wh over r.lutll wilfully give a false answer to uny quo6ti«>n which by this 
naw*»r, or shall make any fnlse report, shall upon conviction beiore a 
to imprisonment for a period not exceeding r iJ y^ar*, and shall be 
f, - ( bug hue thousand rupee a. Act \aXJ.II. 1 SO 7, sect. 19. 
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4G89. The word “ foreigner’ in this Act shall be deemed to mean a person no* being 
either a natural-born subject of her majesty within the meaning of section 81, 3 and 
4 William IV, cap. 85, or a native of a place in the possession and under the government 
of the British government in India. The word magistrate” shall include every person ex¬ 
ercising the full powers of a magistrate, and a justice of the peace. Act XXXIII. 1857, 
sect. 20. 

4690. If a question shall arise whether any person alleged to be a foreigner and to be 
subject to the provisions of this Act is a foreigner or not, cr is or is not subject to the 
provisions of this Act, the onus'of proving that such person is not a foreigner or is not 
subject to the provisions of this Act, shall lie upon such person. Act XXXIII. 1857, sect. 21. 

4691. This Act shall continue in force for two years :* and it shall not extend to the 
settlement of-Prince of Wales’ Island, Singapore, and Malacca, or to the territory of 
Aden, unless the same shall be specially declared applicable to such settlement or territory 
by the governor ’general oflndia in council. Act XXXIII. 1857, sect. 22. 

4692. ^ The foregoing provisions of this Act shall not extend to any foreign minister 
duly accredited by his government, nor to any consul or vice-consul, nor to any person 
under tho age of fourteen years, nor to any person in the service of the British government. 
The governor general in council, or (us regards their respective jurisdictions) the execu¬ 
tive governmen t of any presidency or place, or any of the chief commissioners or commission' 
ers mentioned in section 6 of this Act, may exempt any person, or any class of persons, 
either wholly or partially, or temporarily or otherwise, from all or any of the provisions of 
this Act; and may at any time revoke any exemption. Act XXXIII. 1857, sect. S3. 

4G93. Any officer of government or other person who, prior to the passing of this 
Act, may have done any tiling which would have been justified by this Act if it had 
in force at the time, is hereby indemnified for so doing : and no action or other proceeding 
§hall be commenced or prosecuted in respect of any tiling so done. Act XXXIII. 1S57, 
sect 24. 


CHAPTER III. 

OF HUSBAND, WIFE, AND CHILDREN. 

4694. Any person amenable to the jurisdiction of tl^e zillah and city courts, who 
possesses the means of supporting his wife and children, aud notwithstanding deserts lima 
and wilfully neglects to provide for their support, on proof thereof to tka satisfaction of 
the magistrate, or joint magistrate, of the zillah in . inch the party so deserting and 
neglecting his family resides, is to bo required to provide for the maintenance 4 ids family 
in a suitable manner, according to bis situation and circumstances in life ■ arm on Lis 
failing so to do, is to be'considered guilty of a misdemeanor, uud is liable to imprisonment 

11 M 
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for a period not exceeding one month. He is also liable to a repetition of the sentence 
upon am subsequent conviction of a similar misdemeanor, after having been required to 
provide fer the support of his family. Provided, however, that nothing in this section is 
pi/ to tile ca-.e of a to ren l, i a husband liable to punishment for not maintaining his wife, if it be clearly shown 
w lln^° n ^olc- ^ iat ^ 10 * atter has forfeited all just claim to support from her husband, by living in 
adultery with another person, or by other acts implying wilful abandonment of his protec¬ 
tion.^) Reg. VII. 1819, sect. 3. 

piia^to 1 Xgu e iai£ 4(5 The above section is to be held applicable to illegitimate as well as to legiti- 
’ r r i ( t;' Hd ° lna * e children; an ^ may also be applied, at the discretion of the magistrate, to secure a 
proper maintenance for the mothers of illegitimate offspring, whilst in a state of pregnancy, 


or having the care of an infant child. Reg. VII. 1819, sect. 4. 


' i rirointc 469G. The evidence of the mother of an illegitimate child, against the alleged father. 

* • (•' ill ..CO of liio 4 ° # o’ 

• t-- mil!-;- is pi in id facie good as far as it goes; but should be sifted and weighed as any other 

chiU \ J ® r ... . . . . ® / 

The aiicfred iv.bcr. testimony, and tested, as far as is practicable, by any circumstantial evidence that may 
offer. The result must then depend on the belief or otherwise reposed in it by the 
magistrate. Const. No. 1163. 

Thohu'Vuiri4697. Where the wife alleged that her husband was about to leave the country it 
o i i.!*:h -ccurity. was held that the magistrate could not require security from him to maintain her. He 

should require the husband to enter into an engagement in writing to provide for his wife ; 
ar l should punish any, and every, subsequent breach of such engagement distinctly com¬ 
plained of and proved, a3 a misdemeanor by imprisonment. Const No. 992. 


Pov7cr f aa: - 4698. Cases under the above provisions may bo referred to principal sudder amcens 

tan.- io such , ... _ 1 1 

[ami, semb;c t to other officers exercising the primary powers of an assistant] for investiga¬ 
tion and report. If such officers are vested with special powers they are competent to 
dispose of such cases. Const. No. 1265. C. 0. No. 7 of vol. 4. 


Kon^H-a^'uriti^b 4699. The provisions of sect. 4, Reg. VII. 1819 [and therefore of sect. 3 also] are 
ui - not applicable to European British subjects as defendants. Const. No. 1141. 


'JV roftfritrato 
-ranuot iuvoider© to 
i -totv * wriiVi to her 

Itiir'i.uud : or u hn- 
i - otlivil 'toti.un. 


4700. The magistrates are invested with no authority to interfere with a view to restore 
a wde to her husband ; applications of such a nature should be preferred in the civil court 
in the form of a regular suit. So, l magistrate was considered to have acted properly in 
refusing to interpose his authority to compel the delivery of a betrothed woman to a peti¬ 
tioner. And in a case of this nature, in which a magistrate had interfered, his order was 
res-;mood, and the liizamut ad. > lot held, as a general rule, that all suits, or complaints, 
r< lauvo to marriage should bo heard in the civil courts. C. 0. No. 19 of vol. 3. 7- P. 
Coo-.t. Nua. MB and 725. 


Mn-Utr’V mT\ 

rcic«.( u h if© eon* 
uutii !•> U«r Iwtf- 
' ttud i ml iu 
ot lur life. 


COi. Where a magistrate found a. lady forcibly detained hi a room in the zenana, 
on. 1 i dr on i of lie i life, and released her from confinement, allowing Mr to remove to an- 

1 * 1 ‘ ln,! 6j hi norotitriTicr \Milt Mnliomi-vitul Jaw : at*co'-rlinp- i which ua* .mount of nubisi.itunco ig to 
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other place, the court held that lie was justified in exercising such interference. Resolution 
N. A. No. 242, March 24, 1856. L. I\ 

4702. Where a man of the Christian religion refused to resign the guardianship of a 
female child, aged two. years, to its Hindu mother, with whom he had cohabited, but 
whoiA he had since dismissed with a maintenance of four rupees a month and a house for 
life; and she applied to the magistrate to obtain possession of the child for her: the of chiMron. 
nizamut adawlut held that ho had no authority to interfere, and that the petitioner should 
be referred to the civil court. But more lately, where a magistrate referred the following 
questions for decision; viz.—1. Is any power vested in a magistrate under the regulations 
to compel a wife who has abandoned the society of her husband, or who has been abun- 
' doned by her husband, to restore to the husband the children begotten during the com e 
of the marriage?—2. Is any power vested in a magistrate to compel a party, who, in the 
assumed character of guardian, next of kiq, and the like, may have enticed away or carried 
off any infants from another party (under whose charge or in whose possession they were), 
to restore the infants to the prosecutor or into the court of the magistrate, that the magis¬ 
trate may decide to whom the charge of the infants legally belongs? and the stickier 
courts differed in opinion ; the government on a reference did not concur in the opinion 
that a magistrate is not competent to exercise any interference; btit, considering that in the 
decision of every case regard should bo had to its particular circumstances, held that, until 
some definite rules should be prescribed for the guidance of the magistrate in those cases, 
the safest course would be to refrain from attempting to issue any general instructions, 
and to leave the several magistrates to exercise a sound discretion in exerting then- official 
authority or not, according as the propriety of one or the other course might bo indicated 
bv tbe circumstances of each case. Const. No. 1060. C. O. No. 239 of vol. -. 

4703. If a Mahomedan woman is charged with bigamy, tlio magistrate should enquire B;>amv. 
whether the marriages have been performed in a strictly legal manner under the Mahomedan 
law. It is within his option to punish the accused himself, or to commit the case to the 
sessions court, if he considers that the offence proved is deserving ot a punishment Kp<n l 
that which he is competent to inflict. Letter of N. A. to Judge of 2-i4Vrguunahs, No. 512, 


May 16, 1853. v 

1704. Where a person clandestinely married a female ward (also a nr nor) placed 
under a guardian appointed by the sudder dewanny adawlut under Leg. I. 1800, without 
the consent of such guardian, and in opposition to the express orders of the civil com t. it 
was held that no offence had been committed under the Mahomedan law, 4 id consequently 
that the charge was not cognizable in the criminal court. Const. No. 63/. 


I'ltmlcstioo 'nnr- 
rtA£o oi* a Jemal# 
ward. 


4705 . Magistrates and session judges are to take every proper occasion, especially 
when the case of a child bein;: murdered to obtain its jewels oc onmmentji conu i olhcm.iv 
before them, to impress upon the minds of parents, and other per ons present in court, tuo 
danger to which children are exposed by the practice of allowing thorn to go abroad wnh 


jewels and ornaments,! unless attended y persons al 


to protect them, and the consequent 
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imprudence und impropriety or their perseverance in a practice so often attended with 

efi *cts as lamentable to themselves as fatal to the lives of their children.(o) C. O. No. 195 
of vol. 1. 

CHAPTER IV. 

OF MASTERS AND SERVANTS , WORKMEN\ AND CONTRACTS OF 

LABOR. 

4706. All persons who voluntarily engage to serve as workmen of any description 
for a stipulated term, or who voluntarily contract for the performance of any specific work, 
and who, without good and sufficient cause, wilfully cpiit .the service so engaged for 
before the expiration of the term agreed uport, or wilfully neglect to perform the work 
so contracted for, are to bo deemed guilty of a misdemeanor ; and on conviction before a 
magistrate, or joint magistrate, are liable to a sentence of imprisonment not exceeding one 

(a) The following proclamation was ordered to be published at all the public cutcherws , I hd \ dice thanas : 
iLc necessity for such a proclamation will be evident on a reference to the nature and number of eases quoted in 
para. — f - It having come to the knowledge of government through various channels of information and parti¬ 
cularly from the reports of the zilluh and city mnpirates, tho courts of circuit, and superintendents of police, that 
frequent instances still occur in many parts of th territory subject to this presidency, especially in tho Western 
provinces, of tho murder of children for the purpose of obtaining their gold and silver ornaments ; and the Honor, 
aid o tho Vice-President ia Council, being desirous of preventing us far as pos dble this atrocious and lamentable 
crime, po ful to the parent 0 and other relatives of the numerous children thus murdered from year to year, 

widto.it her. ire ret ur - lo measures of t prohibitory and penal nature, which might interfere with established 
u , and occasion loss of property or personal inconvenience ; it is hereby notified by the court of niznmut ad aw. 
lut, with the sanction of government, to all parents, guardians, and others, having the charge of young children 
whether of the Hindu or Mussulman religion, that w hereas experience has shewn the groat danger of robbery 
olid m.trder to which children are exposed by being allowed to go abroad from tho house of their parents or other 
pontons basin ' the cure of them, with gold or silver ornaments, especially when not attended by trustworthy 
persons cupabie of protecting them, it in the obvious duty of all parents and others intrusted with the care of 
children, to guaid against such d inger by removing ilio cuu.se of temptation, and by not permbling any child 
umh r tl.v \v charge to go from home with any gild or silver ornament, except in company v ,h themselves, or with 
other ) v.?oii£ On wlioiu they can depend to guard agJnst th : pr>>: Ability -.?f any c iamitous consequence which, 
they man bo well aware, has too . i(cn ensued from u ncglw t of such precaution. Tho judg s of circuit and tho 
^ilhib and city magistrate* lmvo boon further instructed to take every proper occasion of impressing upon tho 
tnimiii of [j .ran*- and othor persons, who may be present at criminal trfulfl in oases of child-mnrdet, the danger to 
*hk*h i luidrtm are fcxpu«ul by the imprudent practice of allowing them to go abroad with iev !s and ornaments j 
and it ir. h.»p. d. i.Uat the rrvprctabU inhabitant* of thu country, veil from fci i of natural alb ns from 

u •* of i ,ml daty, will be induced lo show a iitrict and ready attention to such coinmunirution*, m« well a« 

Jb<> utitii. jiiii' i. j , Miituim 1 in il « not id cation, which >an hovr no othor objci t than to preserve il • li'c* of many 
*’ v ‘l » '‘bwdrci. i»nl \u mt ip..;- distress of their jr< lution* from the of them. All parent* and Other* 

iu.i .i : tin* <..>? <j\ . t ihl. u accordingly hereby expected und enjoined to maintain l de.-lr cxamplu and 

ltsrt ' 1 » u v *!» '-1 the pri * aution rocoiumon<ied to thf-u* in th.. piuv.hu* m, which it may be 

confidenth < • ! will nil.-‘‘lually chick lilt prevalent crime ttdrurtod to, und thereby preclude tho necessity of 

adopting any other ruined) *’ 
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month. The magistrate or joint magistrate may likewise require the persons so convicted 
to complete their stipulated term of seevice, or to perform the work contracted tor, il it 
appears just and proper to require the same; and any subsequent conviction of wilful 
neglect to comply with such requisition, is punishable by a further sentence of imprison¬ 
ment not exceeding two months, Keg. \ II. li>19, sect. 5. 

470/. The provisions of the foregoing section are also declared applicable to domestic ^ ^ 
servants who encraoo to serve for any fixed term; or during the performance of any f-rafixee ti-rm.w 

ovi nine, »o o a specific service, rr 

specific service , or, though no such engagement lias been entered into, aro employed from < ..tpioy.- i .mi¬ 
llionth to month: and without good and sufficient cause wilfully quit the service of their mtJl 
employers before the expiration of the fixed term; or before the completion of the\ stipu¬ 
lated service; or, with respect to monthly servants, before giving previous notice for a 
period not les3 than fifteen days. Reg. VII. 1819, sect. 6, cl. 1. 

4708. The scntenco of two months’ imprisonment prescribed above, in cases of work- _“ d \ 
men neglecting -to finish their work, is intended as a punishment for wilful neghvt to "jg. 
perform work undertaken, and not as a means of compelling the performance of It; and 
consequently tho magistrate is not competent to repeat the punishment of two months’ u. rk co ? n -j for. 
imprisonment, or to take any further measure towards compelling an actual performance 
of the work engaged for. Const. No. 384. 


4709. There must be a stipulated term of service, or a contract for the performance 
of a specific work; to render the above provision applicable- to of mistris, moebis 

or other artizaus, who have taken advances from their employers and agreed to work for 
the same. Such cases may be prosecuted cither in tho district in which the agreement Vonuo. 
was executed, or in that iu which the defendant resides. Const. No. 1329. 

1710. The above provisions were never intended to have, nor have, any reference tv ■ .ic- . 

1 . , apply tu ftinokh a. : 

to tho wages of u mokhtar j they ^Pl^y to workmen mid domestic sort ants o.J\. 

Const. No. 770. 


4711. The gomashtah of an indigo planted, superintending an ottt-factory, cannot be 
considered as a domestic servant, or as a workman. The above provisions therefore aru jut-uctory; 
not applicable to such a case, (a) Const. No. 924. 

4712. These provisions do not apply to village chokeodars ; and tho realization of their 
wages under them is illegal. Reports L. P. 1854, part 1, pngo 260. 

4713. The above provisions aro not applicable to tlio enforcement of contracts for 
furnishing hakoris and bullocks under engagements to indigo planters; but they may the. 
be applied ill the case of the driver of a bakeri and -.'attie, his own property, who engages 
therewith to perform certain work, and wilfully n vgloots or refuse; to fulfil his engage¬ 
ment. C. O. Nos. 186 and 197 of vol. 2. 


(a) It* wng held at tho game tirr. that liu prothinos of fin' 1 1»<%% VTT. 1709 (wc.' it o h*r to native 
employed hv landh dders snul f'urnv'ri In the iiiannet u.ont i l.uir ; ca-v, ot eoli i .•ju ot their 

r •••'. ) arc equally h.. ppl.Mvllv to tln» soma htalvj u.vl niehuil ’0 of iudlge j'iunters. 
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™°- 4714, The com P ,aints of beparis for the adjustment of their claims for the hire of 

^ tlleir llakeris an4 bullocks, while in the service of government, are not cognizable by 

1 referred to civil the magistrate, but should be preferred in the civil court. Const. No. 560. 

Ct/irt. 

,v contract -voL 4715. Where A entered into a contract with B, on the security of C and D, for 
p i- wnrtroia lurmslnng a boat to convey certain goods of A to a fixed place, and afterwards B unload- 
enforce >i «'>i- r eu l ue goc! 1 5 , ana refused to carry them on according to his agreement, it was held, that. 

tuesj provision;. , ' . ’ 

as the contract wa3 of a purely civil nature, and as security was taken for the performance 
of it, the above provisions did not apply; and that the person aggrieved must seek his 
remedy in the civil court. Const. No. 1085. 

471G. In like manner no master, or other person, employing a servant for a fixed 
•errant*in certain term, or for a specific service, or from month to month, is at liberty, without crood and 
sufficient cause, to discharge such servant, against his will, before the expiration of the 
fixed term; or the completion of the specified service; or, with respect to servants 
employed from month to month, without giving previous warning of the* intended dis¬ 
charge for a period of at least fifteen days, or paying his wages for that period. Reg* VII. 
1810, sect. G, cL 2. 

4717. It is the duty of the magistrates and joint magistrates, on applications made to 
them upon the prescribed stampt paper, to enforce the provisions of the above clause by 
causing payment to be made to any servant, who is discharged in opposition thereto, of a 
sum equal to half a month’s wages, in addition to any arrear of wages which i 3 due to him 
at the time of his discharge ; or if the servant has been engaged for a fixed term, or for a 
specific service, by causing payment to he made to him of such sum as appears fully ade¬ 
quate to any Joss sustained by him from being discharged before the time agreed upon. 
Reg. VII. 1810, sect 6, cl, 3. 

4718. Provided however, that no servant is to bo entitled to recover more than his 


Whrvt award the 
mu;'i Hr rt to i* to 
Jaui,tf in -.ucii caaea. 


Proviso in case of 
miftcouduct.of ser- 

vint ; uud vru-ro arreat* of wages, when he is discharged for any misconduct- prove 1 to the satisfaction of 

. :int or work- ... . , . 

the magistrate or joint magistrate, and appearing sufficient to warrant his discharge. Nor 


CiVJUt- 

ill-treated, 
came far 


. . . is any workman or servant tp be liable to punishment under tho provi. ions of this regu- 
lafton, when it is proved to the satisfaction of the tg or joint ma ■ ■ that iiis 

quitting the service of hi; employer, without previous notice, or before the expiration of a 
stipulated term, or without having completed the performance of any work contracted for, 
waft occasioned by gross mahtreatment, or by non-payment of wages due, or by any other 
cause which appears to the magistrate or joint magistrate sufficient to justify or excuse the 
aci coni plained of. K g. VII. 1819, sect, 0, cl. 4. 

471!). The intention of the above provisions evidently is, that tho complaint for 
uu recovery of wages should he made immediately on the occurrence of ihe cause 
complaint; i. c . within the period of one year; a case therefore in which nearly 


r mi plain for 
&rn*ia - of is , 

•j";T 0 c. to Imi ji.'ido 
wit bin n y« ar i ana 
jrcfi uod k i oalb. 


Jo h 


tl 


»c ina-. - 


tv " v ur, ‘l :1 f df had elapsed, was considered not properft eagn 
g fi'U 1 . buch cuiuplainH, lik i all other complaints in a < i nuinal tourt, must be pr^ 
aurc 1 on ouih. Const. No. 5b2, The sum which inny be recovered in the criminal court 
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as wages, is not limited by the above provisions: and, under the last quoted construction, the 
servant may sue in the criminal court to recover wages for any period not exceeding one year. 
Const. No. 913. Comparing the two foregoing constructions, it appears that claims for wages 
under Reg. VII. 1S19 should ordinarily be brought within a year from the time the wages 
become due. No period being, however, fixed by law, the court cannot lay down a 
positive rule of limitation in the matter. It rests with the deciding authorities to dispose of 
each case on Its merits, according to the special circumstances of it, advertence being had 
to any excessive delay in preferring the claim, as to other points involved in it. Letter of 
N. A. to Judge of Tirlioot, No. 1331, Nov. 30, 1849. 

4720. In the event of parties, against whom an award for arrears of wages t> 
domestics passed under the above provisions is given, not immediately paying the same, 
the magistrate should proceed to levy the amount by the distress and sale of the defend¬ 
ant’s personal property. Const. No. 1053. 

4721. Assistants vested with special powers aro competent to dispose of cases under 
the above provisions: and such cases may be referred to principal sudder ameens [and, 
scmlle , to other officers exercising the primary powers of an assistant] for investigation 
and report. C. O. No. 7 of vol. 4. Const. No 1205. 

4722. In all cases in which it has been the intention of tlio legislature to render a 
summary decision subsidiary to a suit in the civil court, the regulations contain specilie 
provision to that c. * at for instance in cases coming under the. QttS of Hog. XV. 
1824/ No such provision is however made as regards cases of the nature of those spe- 
cified in sect. G, Reg. VII. 1819; and therefore cases decide l by the criminal authorities 
under the rules laid down in that section are not open to a civil action. The civil court 
of course can have no power to issue an injunction to a magistrate for tho purpose of 
stopping execution of his order. Const. No. 1158. 

4723. The rule contained in cl. 3, sect 0, Reg. VII. 1819, cannot bo considered 

applicable to European British subjects ; and consequently a magistrate, even though a 
justice of tho peace, rnpfci such person to pay the w ages of a servant, (a) Yet the 

magistrate may, at the suit of a European British subject, proceed against native servants 
or workmen quitting their employment, &c. Const. Nos. 340 and 345. 

(a) But the magistrate, whether.hi* is fit jnstic" of the p^aeo or not, innv take cogni/iuicc of <neh <• •mplniiitfl 
agaiastEuropv.au JtkuiMi s«u»jeei*:. in ier-ike provision*} of kJ George III. tap. 150, ca, Su p<”j. 


Any amount of 
wages not exceed¬ 
ing arrears for oqo 
year may be reco¬ 
vered. 

But the period 13 
now fixed by law, 
and is therefore left 
to discretion. 


Award how to he 
enforced. 


Power- of - 
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C.'»°ps decided f»y 
tho criminal autho¬ 
rities nndor these 
provisions are not 
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trute's order. 
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CHAPTER V. 


Wandering aDd 
dangerous lunatics 
to be sent to the 
magistrate. 

Certificate ajd 
order for reception 
io asylum. 


In ccrliuu ca-cs, 
n l e untie mr.y be 
commit ted T* the 

care rii hi. friends 
Oc relatives : 

or wnt to a 11- 
Cvuscd asylum. 


b '■or cl uoi ti Full ■ 
iAAstit of a lunette 


OF INSANE PE JR SONS. 

Rote. Ior r. A* regard-rig crimes committed by insane persons, am! the custody of persons acquitted on the ground 
of insanitj, seepage 31 ct sef. 

4724. It shall be the uaty of every darogali or district police officer to apprehend 
and send to the magistrate all persons found wandering at large within his district who arc 
deemed to be lunatics, and all persons believed to be dangerous by reason of lunacy. When¬ 
ever any such person as aforesaid is brought before a magistrate, the magistrate, with the 
assistance of a medical officer, shall examine such person, and if the medical officer shall sign 
a certificate in the form A in the schedule to this Act(a), and the magistrate shall be satisfied on 
personal examination or other proof that such person is a lunatic and a proper person to be 
detained under care and treatment, be shall make an order for such lunatic to bo 
received into the asylum established for the division in which the magistrate’s jurisdiction is 
- ituate; or, if such lunatic is not a native of the country and the circumstances of the case so 
require, into a lunatic asylum at the presidency; and shall send the lunatic in suitable cus- 
todv to the asylum mentioned in such order. Provided that, if any friend or relative of any 
lunatic, who is believed to be dangerous, shall undertake in writing to the satisfaction of 
the magistrate thu. such lunatic shall bo properly taken care of, and shall be prevented from 
doing injury to him.; elf or others, the magistrate, instead of sending him to an asylum, j iy 
make bin) over to the care of such friend or relative. Provided abo that, if anj snob friend 
or relative shall desire that the lunatic may be sent to a licensed asylum instead of the public 
asylum of tho division, and shall engage in writing to the suti faction of the magistrate to 
pay the expenses which may be incurred for the lodging, maintenance, medicine, clothing, 
aud care of the lunatic in such asylum, the magistrate may semi the lunatic to the licensed 
asylum mentioned in the engagement. Act XXXVI. IS oS 3 sect. 4. 

47‘a~. If i shall appear to the magistrate, on the report of a police officer or the 
information of any other peir.m, that any person within the limits of Lis jurisdiction 


(<•) roiui a. 

CwiriricATL or Medical Orrictut, 

1, the Qudortigned, {hur enter name nt\d effii iul designation,) hereby certify that I, on the day of 

. |K.r; fuiiiy examined (here cuUr name and residence <f tuna ), and that Urn wftid i* 

'* ,ur> 1 r nn "hot or t pirtun of unsound mind) uml a proper person to bo taken charge of. and detained uuder 
cu;. • ad treatui* nr, ami thut t bare formed tin* opinion on tho ft.dloitiuj' grounds nan- ly.— 
t 1 - jutlif, uij; ic._,nity obsetcud In my self (//m state the /«< ). 

2 . Other luci- u, t . hid mating imunity counmuiicatod to mu by mher *(for*s(«t the information and from 
t/ h< m). 


(Signed) 


MINlSr^ 
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deemed to be a lunatic is not under proper care and control* or is cruelly treated or 
neglected by any relative or other person having the charge of him, the magistrate may 
send for the supposed lunatic* and summon such relative or other person as has or ought 
to have the charge of him ; and if such relative or other person be legally bound to main¬ 
tain the supposed lunatic, the magistrate may make an order for such lunatic being 
properly cared for and treated; and, if such relative or other person shall wilfully neglect to 
comply with the said order, may commit him to jail for a period not exceeding one month. 
If there bo no person legally bound to maintain the supposed lunatic, or if the magistrate 
think fit. so to do, lie may proceed as prescribed in the last preceding section, and, upon 
being satisfied in manner aforesaid that the person deemed to be a lunatic is a lunatic anil u 
proper person to be detained under care and treatment, may make an order for his reception 
into such asylum as aforesaid. It shall be the duty of every darogah or district police 
officer to report to the magistrate every such case of neglect or cruel treatment as aforesaid 
which may coino to his knowledge. Act XXXVI. 1858, sect. 5. 

4726. All acts which the magistrate is authorized or required to do by the two last 
preceding sections, may be done in the presidency towns and the stations of the Straits sen 
tlement by the commissioner of police ; and all duties which a darogah or district po!iee 
officer is authorized or required to perform may be performed in any of the said towns and 
stations by an officer of the police force not below the rank of inspector. Act XXX Vi, 
1858, sect. 6. 

4727. Except us otherwise hereinbefore provided, no person shall be received into 
a lunatic asylum in any presidency town or iu any station of the Straits settlement without 
an order under the hand of some person in the Form B in the schedule to this Aet v A, to- 


magistrate may 
order relative. c;* 
person bound to 
maintain him, to 
provide for the pro¬ 
per treatment of 
such lunatic. 


If no person 
bound to maintain 
Lion, magistrate 
may make an order 
for his reception in. 
asylum. 

Darogah to re¬ 
port every such rug o 
of neytoct. 


Commissioner of 
police, Ac., to act 
in the presidency 
tO'vus and btraits 
settlement. 


Order and certi 
licato for reception 
into on aayluut in 
presidency t owns 
ami Strait* settle¬ 
ment. 


(&) FORM B. 

Qudkr fou tub Reception ojt v Private Patient. 

I, tlie under signed, hereby request you to r-eoivo A. B., a lunatic [or era idiot, or a peftvn oj unsound 
mind], as a patient iuto your asylum. Subjoined m a statement respecting the oaid A, D. 

(Signed) Name. 

Occupation (if any). 

Plueu of abode. 

Degree of relationship (if any), or other circumstance of connection with he patient. 

Dated tins day of one thousand eight hundred and 

To Superintendent of th« asylum at M»y the a st/lum J. 

Statement. 

( If any of ih.: particular* in thus Statement be not hnoicn, the jw l to be *o minted.] 

Name of patient, wiih Christian name at length 
Sex and age. 

Married, single-, or widowed. 

Condition of lifp, and previous occupation (If any). 

The religious persuasion, as Itu as known, 

Previous placr of abode. 

Wkoibor hist attack. 

i 11 O 

A 

1 
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la dhcr places 
no person io oc* re¬ 
ceived into asylum 
without order of 
cirH court. 

Application for 
order to be made by 
a guardian, if a 
{mar tian has tiecn 
appointed. 


Application 
where oo guardian 
ho.- boon appcriotod. 




gether with such statement of particulars as is contained in tne said Form B; nor, unless 
such person has been found lunatic by inquisition or under an enquiry directed by an order 
of one of the courts of judicature established by royal charter, without the medical certifi¬ 
cate, containing the particulars in Form A in the schedule to this Act, of two persons each 
of whom shall be a physician or surgeon and one of whom shall be a presidency surgeon 
or a surgeon in the employment of the government. When such order is presented, the 
visitors or manager of the asylum, before admitting the lunatic into the asylum, may require 
th 3 friends of the said lunatic to engage to pay the expenses which may be incurred f°> 
the lodging, maintenance, clothing, medicine, and care of the lunatic, unless it shall appeal 
to the said visitors that they have not sufficient means of doing so. Act XXXVI. 1858, 
sect. 7. 

4728. In places other than those specified in the last preceding section no person 
shall be received into a lunatic asylum, except as otherwise hereinbefore provided, without 
an order of the civil court. Act XXXVI. 1858, sect. 8, cl. 1. 

4729. When any person has been adjudged to be a lunatic, and a guardian for such 
mnatic has been appointed by the court of wards or the collector or by the civil court, 
if such guardian shall desire that the lunatic be admitted into a lunatic asylum, he shall 
make application to the civil court, and the judge, with the assistance of a medical officer, shall 
examine such lunatic, and if the medical officer shall sign a certificate in the Form A in 
the schedule to this Act, and the judge shall be satisfied that the lunatic i3 a proper person 
to be detained under care and treatment in a lunatic asylum, he Bhall make an order 
foi such person to be receive 1 into the asylum established for the division m which his 
jurisdiction is situate, or, if he think fit, into any licensed asylum mentioned in the 
application. Act XXXVI. 1858, sect. 8, cL 2. 

4730. If any relative or friend of any person for whom a guardian has not 
fcnen appointed by the court of wards or the collector or by the civil court, desires that such 

Age (if known) on first attack. 

When and when previously under care and treatment. 

Duration of existing attack. 

Supposed cauBo. 

Whether subject to epilepsy. 

Whether suicidal. 

Whether dangerous to other. 

Whether found lunatic by inquisition or enquiry under Older of court, and drde of commission or order for 
"iquibUion or enquiry. 

WboUrer any nu-mber of patient’s family hue been or is Affected with insanity. 

(rhjiiiwl) Nam* . 

U / n ut h , r:ljn (h c rtat* r n«ht is not the person to I to signs the order, the f Honing p * olars com ernvig 

'/ic tu i von ajniihj (he xtaUment m e to he ti<> kd ■, namely,] 

Occupy* J ririy 

riser .if Hhofic 

Ike:*- >1 relationdnp (if ut other cireucQij'anioa of connection with tlu* pyti* ut. 
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person may be admitted into a lunatic asylum, he may make application to the civil court ; 
and the judge, if he see sufficient reason for so doing, shall enquire into the fact of lunacy 
in the same manner as if an application had been made to the civil court under the provi¬ 
sions of section 3, Act XXXV. 1858 ; and if the lunacy be established, the judge may 
then proceed in the manner prescribed in the second clause of this section. Act XXX \ I 
1858, sect. S, cl. 3. 

4731. Whenever the judge shall make an order for the reception of any per¬ 
son into a lunatic asylum, lie shall, at the same time, make an order for the payment of the 
expenses to be incurred for the lodging, maintenance, clothing, medicine, and care of such 
person; and buch expenses shall be recovered by the judge on the application of the visi¬ 
tors or manager of such asylum. Provided however that, if it shall appear to the satisfac¬ 
tion of the judge that the lunatic has not suffieiet property and that no person legally 
bound to maintain the said lunatic has sufficient means for the payment of such expenses, 
lie shall certify the same in the order for the reception of the lunatic into the asylum, 
instead of making such order for the payment of expenses as aforesaid. Act XXX\ L 1858, 
sect. 8, cl. 4. 

4732. It shall be lawful for three of the visitors of any asylum, of whom one shall 
be a medical officer, by writing under their liands, to order the discharge of any person 
detained in such asylum. When such order is given, if the person is detained under the 
order of any public officer, notice of the order of discharge shall be immediately communi¬ 
cated to such officer. Act XXXVI. 1858, sect. 9, 

4733. When any relative or friend of a lunatic detained in any asylum Under lue 
provisions of section 4, section 5, or section G of this Act, is desirous that such lunatic 
shall be delivered over to his care and custody, he ehall make application to the magistrate 
or commissioner of police under whose order the lunatic is detained; and tho magistrate or 

* commi donor of police, if he think fit, after communication with the visitors or with 
one of them being a medical officer, and upon the undertaking in writing of such relative 
or friend to the satisfaction of the said magistrate or commissioner that eh lu.mtic shall 
be properly taken care of and shall bo prevented from doing injury to himself or others, 
shall make an order for the discharge of such lunatic, and such lunatic shall thereupon be 
discharged. Act XXXVI. 1858, sect 10. 

4734. The inspector of jails may direct the removal of any lunatic from anv public 
asylum to any other public asylum within the circle of his inspection, and sucu order slial 1 
bo sufficient authority for the removal of sucli lunatic, and alio for his recopti m i.nto the 
asylum to which he is ordered to be removed. Ae<, XXXVI. 1858, sect 11. 

4735. If, after the reception of any lunatic iuto uny asylum, it appear that the order 
or the medical certificate <»r certificates upon which he was received is or aro defective or 
incorrect, tho same may at any timo afterward* bo amended by the pors m or p r ms sign¬ 
ing Llie same with the sancti i of two or more of iho visitors of the nid asylum, ono of 
whom shall be a medical officer. Act XXXV I. 1858, sect 12. 


Order for pay 
meat of expenses. 


Tf the lunatic and 
person booml to 
ma'.j.ain him have 
not sufficicutmoans. 


Order of dis¬ 
charge from asy¬ 
lum. 


Order of dis¬ 
charge O: under¬ 
taking of relative 
for duo treatment 
of the lunatic. 


Iftspceta* of jail 
may iauko or or of 
removal from 0"C 
public asylum to 
uuocher. 


Airietidnion' <* 
order oi ecrtlAral* 


i»wi$r #Jr 
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In what 

KOVcmTnent lo pay 
lor r h«; uiauitcnauee 
o.' luuaiic. 


'ont ? C [ r .' iusti^^de.' 4736, Every person received into a lunatic asylum under any such order as is rc- 
oscape P ’ r l u * re ^ ^y ‘^ s ^ ct accompanied by the requisite medical certificate, may be detained therein 
until he be removed or discharged as authorized by this Act, and in case of escape may, 
by virtue of such order, be re-taken by the manager of such asylum, or any officer or ser¬ 
vant belonging thereto, or any other person authorized in that behalf by the said manager, 
or any police officer, and conveyed to and received and detained in such asylum. Act 
XXXVI. 1858, sect. 13. 

4737. When any lunatic is sent to a licensed asylum by order of a magistrate or com¬ 
missioner of police under section 4, section 5, or section G of this Act, and when a luna¬ 
tic is admitted into such asylum under section 7, or an order for the reception of a lunatic 
is mado under section 8, and no engagement has been taken from the friends of the lunatic 
or order made by the judge for the payment of expenses under the said section 7 or section 
8 respectively, the expense of the lodging, maintenance, clothing, medicine, and care of such 
lunatic shall be paid by the government to the manager of such asylum. Act XXXVI. 
1858, sect. 14. 

c ’ sl1 r01jrf o* 1 473b. The magistrate or commissioner of police by whom any lunatic has been sent 

E] |tficatiou of ur,- # J J 

ic^rnti. may u.r.ke to a lunatic asylum, if it appear to such magistrate or commissioner that such lunatic has 

• dpi fur i'iO pny # 

"•«> f 1 • -t of an estate applicable to his maintenance and ’more than sufficient to maintain his family, or 

• UK U Out of *1111 1 . 11, . . 

tue lunatic's e«- that any person is legally bound to maintain and has the means of maintaining such lunatic, 

• mid'to Laiuti.m may apply to the chief civil court of original jurisdiction within the iocai jurisdiction of 

which, he estate of the lunatic may be situate or the person legally bound to maintain him 
may reside, and such court shall enquire into the matter in a summary way, and on being 
satisfied that such lunatic has an estate applicable to his maintenance, or that any person is 
J' gaily humid to maintain and has the means of maintaining such lunatic, shall make an order 
fur the recovery of the charges of the lodging, maintenance, clothing, medicine, and care of 
i r . &c. lunatic out of nich estate' or from such person. Such order shall bo enforced in the same 

of order. 1 

manner end shall bo of the same force and effect and subject to the same appeal as any judg¬ 
ment or order made by the said court in a regular suit in respect of the property or person 
ner* in mentioned. Any personal property which may be in tho possession n lunatic found 
P \ ‘ 'n.Vu 1 wandering ,r . I. uiny be told by the magistrate and the proceeds thereof (or uch part of 
t 1 , 1 , ' Vt,!5 ' e same u? may be necessary) applied towards the payment of the charges of the lodging 

and maintenance of tho lunatic, and of any other expenses incurred i n his behalf. Act 
XXXVI. 1858, vet. 15. 

, 4739. The liability of any relative or person to maintain any lunatic shall not. betaken 
/ or it Fee led by any provision contain, din* this Act. Act XXX\T. 1858, sect. 16* 

1 740. b otliing eentained In this Act shall be taken to interfere w ith the power of any 
of .iw 1 conn »of ju it uture estahlH! cd. by royal charter ovor any perw jq found to be lunatic 
by -<• ia!Vitkin or tindor tho provision of Act XXXIV. 1858, or with tho rights of any com- 
luiitu-of :.h«: iiernon or c.siato of such lunatic^ or to u If Oct tho provisions of Act IV. 1849. 
Act XXX V J, 1858. sect, 17. 


nut 


K*v?nprof liability 

taio luuailc. 
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474L The word "lunatic,” as used in this Act, shall mean and include every par- 
son of unsound mind, and every person being an idiot. Tiio word "magistrate” shall include “ ;«tr- - 

a person exercising the powers o? a magistrate. Act XXXVT. 1S5S, sect 18. 


CHAPTER VI. 


OF COVENANTED OFFICERS. 


4712. The whole of the officers of government, employed in the judicial department, 
civil or criminal, aro prohibited, under pain of dismissal from office, from employing 
directly or indirectly, their private servants of whatever description, or any other persons 
not being public officers duly appointed or nominated in conformity with the rides in three 
relative to such appointments, in the discharge of qny part of their public duties, or in the 
execution of any public duty, in which the person so employed has not been duly 
authorized to act.* Reg. VIII. 1825, sect. 2, cl. 1. 


Officers are prohi¬ 
bited from cmDloy- 
ing their private 
wryattB in the exe¬ 
cution of any pub* 
Ue duty; 


* This does not 
rpply to cop r mada 
for the of pri¬ 
vate indic.ila :1s. 
Seeparo. lyi4. 


4745. 1 lie whole of the judicial officers are, in like manner and under the same 

i aoa.rora mpi 

penalty, prohibited from employing any of the ptihlic officers on their establishments fnut * ,;r “ 

being peons, or other inferior servants, in personal attendance upon a judge, magistrate, Jnthooxocut a «u 
or other officer of government in the judicial department) in the performance of any part nc' 
of their private business, or in the execution of any private trust relating to their personal 
concerns. Keg. VIII. 1825, sect. 2, cl. 2. 


4744. The session judges, and magistrates, and their assistants, or other officers CoVl ^.. 

being covenanted servants of the government, are prohibited from lending money, directly or 1 

indirectly, lo any proprietor or farmer of land, or dependant zumeendar, or under-farmer, cr? 
or n ot, or their sureties ; and all loans made in opposition to this prohibition are dccl ued 
irrecoverable in any courl, of judicature. Bang. Reg. XXXVtII. 1798, sect. 2. if.,;. 

Reg. XL VIII. 1795, se t ?. Col Prov. Reg. XIX. 1803, sect. 2. 


1745. All covenanted civil servants in whatever department of tho public , W vke orto mo.r o.- „ 
they may be employed, ore prohibited, under pain of dismissal from . ffico, from borrowing -ki.Vi:. . 
money from, or iu tiny way incurring debt to, any native officer under their authority, or m 
under the authority of any of their subordinate functionaries, or from or to the Inown f iu>;b 
surety, agent, relation, connection, or dependant of any such native officer, or from or to 
any person of whom such native officer may be known to bo or to liave be-n tlto aorvaiM , 
agent, surety, or dependant. I log. VII. 1823, sect. 2, cl. 1. 

4746. In Uko manner and under the like penalty, all officers rf govrr..nwnt, L.-ii < • . 
covenanted civil servants, arc prohibit! from bocroiriug from, or in any way incun u.„ uT 
■ieht to, any manager, guar, haa, executor, amecn, aczawnl, gomastal^ limuer. mitta- 
•.valli, or other person who may in any way he officially accountable to thorn, .-r ,lVom 
and to the known surety, agent, relation, connection, or dopendortl of such person. R. 

V II. 1823 t sect. 2, cl. 2. 
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4747. Ail judges, magistrates, and assistants to magistrates, are prohibited, under 
pain of dismissal from office, from borrowing money from, or in any way incurring debt 
to, any zumeendar, talookdar, ryot, or other person possessing real property, or residing 
ni, or having a commercial establishment within the city, district, or division, to which 
their authority extends. Reg. VII. 1823, sect. 3. 

4/48. All persons are prohibited from lending money, or otherwise becoming in any 
-ay creditor to any officer of government, being a covenanted civil servant, in contraven¬ 
tion of the above rules : and any person lending money, or in any way becoming creditor, 
to any such public officer in breach of this prohibition, is to forfeit to government a sum 
equal to the amount for which he lias so illegally become creditor. Reg. VII. 1823, sect. 4. 

1749. If any covenanted servant, who may bo hereafter appointed to any office, shall 
a! the time of buch appointment be indebted to any person with whom it would be illegal 
for him to contract a loan, while holding such office, it shall be incumbent on such servant, 
before entering on the duties of such office, to make known the circumstance to govern¬ 
ment ; and failing to < o so, lie is to be subject to the same penalty, as if the debt had been 
contructet subsequently to his being appointed to the said office. Reg. VII. 1823, sect. 6. 

4750. No person being a creditor of any judge or magistrate is to be appointed to 
any odvial situation on the establishment of the person whose creditor he is. It is con- 

. the duty of the superior authorities, on receiving the prescribed reports, to 
satisfy themselves fully that the natives, recommended to fill any vacancies on the 
establishments of the European officers acting under their control respectively, are not the 
creditors of the latter. V/ith this view it is the duty of such authorities to make full 
inquiries on the subject, not only from the officers from whom such reports are received, but 
iiurongh such other channels as arc necessary to guard against any infringement or 
evasion of these provisions. Reg. XXL 1814, sect. 2. 

4751. The rule", contained in the preceding section, for precluding the creditors of 
the public officers above-mentioned from being employed on their public establishments, 
are to be considered equally applicable to the relatives and dependants of such creditors : 
0. u former as well as the latter are consequently equally precluded from being employed on 
tue (fidablisliim.iito of an}* of the pub he officers above described. Reg. XXL 1814, sect. 3. 

4752. Any native causing himself to be appointed to any office in opposition to the 
, pro*.Won. of Reg. XXL LM4, or in any way knowingly accepting office in contravention 

thereof, is to ihrfcit to gOvcrnmcin u sum equal to ten times the yearly salary or allow¬ 
ances attached to the wtuation/to which he is appointed. Reg. VII. 1823, sect 7. 

4, Vh Suita for the recovery of penalties incurred under this regulation are to be 
i) t.ti nffi under the special instruction:' of government* and are to bo conducted by the 
■twenty nd.mt tpid remembrancer of legal affairs, or by such other office u government 
u i . nominate ihr that purpose ; such auit3 are to be instituted & the provincial court , 

i M ilc ^" n ’ 111 n wi;j<*h the transaction lias taken place, or tho lender resides, or 
, . iocs /u 1 or jpnrsoii.il p* pertAn appent lies from judgmunts pa'? 1 in such cases 

in i f manner . from oil < r jmigjuonta parsed in ori.yud tuns by tlu [ o.’inciu] oouits ■ 
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and the judgments are to be enforced under the provisions of the regulations for the 
execution of other decrees of the civil courts. Reg. VII. 1823, sect 8. 

4754. Where an officer continued for many months to draw a sum of money granted 

for a specific object, when that object had been otherwise provided for, and thus appropri- ficpurree*, 
ated to his own use a sum to which he had no title in as much as it should have been 
immediately saved to the state, the Court of Directors, after severely censuring the con¬ 
duct of the officer in question, intimated that any such delinquencies would in future be 
'punished by dismissal from the service of government. C. O. Sup. Pol. Z. P. No. 4 of 1851. 

C. 0. No. 62 of vol. 4. L. P. 

4755. Officers of government, of whatever rank or class, are absolutely prohibited ^ 
from selling, or being concerned in the sale of, property of any amount or description to fo!,blddon - 
native princes and chiefs, or to their relatives or ministers, or to any native gentleman of 

rank or opulence, residing under the protection of the British government. Any disobe¬ 
dience of these orders will be followed by the displeasure of government, and by such 
other penalty as the circumstances of the case may demaud. Notification of the Govern¬ 
ment of India, No. 3200, July 25, 1854. 

4756. Persons in public authority are not to borrow boats, elephants, <8sc. from the x**™™ 1 *^* 
natives : a commissioner of circuit was considered to have been rightly censured for apply¬ 
ing to a zumeendar for the gratuitous use of his budget’ow. Letter front the Court ot 

Directors, December 23, 1833. 

4757. The custom of natives presenting nazars in money, trays of fruit, and other Na*ars orepm. 

... hibited. 

articles, on tho occasion of their paying official or complimentary visits to put-Iic function¬ 
aries in the service of the government, is strictly prohibited: and such officers are to adopt 
every measure within their power to make this prohibition generally known and obeyed 
by all natives of whatever rank or degree, with whom they have official or private inter¬ 
course. Govt Resolution, June 2, 1829. 


4758. All officers of government are prohibited from receiving complimentary nd- 
dresses from parties with whom they have been officially connected. C. O. Sup. Pol. £. P, 
No. 9 of 1851. C. O. No. 69 of vol. 4. L. P. 


4759. Members of tho civil sorvice may become shareholders in Assurance aud othor r - w u«-^ . 
companies; but, as tiie occupations of a private institution Cannot bo allowed to xnt< nuv 
with the claims of the public service to the undivided attention of tho servants of govern¬ 
ment, they are positively iuterdicted from taking any part in the mar igeuient of Much com¬ 
panies. T his interdict does mfc, however, apply to tho Asiatic, the Agricultural, or other 
such Societies, which cannot in any way bo looked upon as trading ontablishtnenta. See 
Bengal and Agra Guido. 1842, voL part 1, page 304. 


4760, The following is an :xtract from an order of government, d \tod Soptenibor n 
1839 .—“ It remains for the governor general to express his general scntiraoifs a j uim 
which has evidently been instrumental in producing dusenrions between officera, whose 
boundon duty to tho government, which they serve, it was, and always must be, i> merge 
all personal feelings and official pretension a in zeal for tin public Lutorust. The matter to 
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which ilia lordship alludes is that tenaciousness of their own authority and readiness to 
interfere with the authority of other distinct* functionaries, which make those, who are 
most sensitive of any encroachment on their own power and prerogative, the very persons 
likely to infringe the just and proper authority of others. To cavil about trifles in the inter¬ 
course of official life, betrays not more the absence of generous and highminded principles, 
iti ..i a readiness to postpone to selfish considerations the performance of duties owing to 
the state. Every indulgence in harsh and acrimonious language in official correspond¬ 
ence falls under this censure, and no one can in any degree give way to it without 
losing somewhat of the confidence, which government would otherwise have placed in 
hi : judgment and discretion, as detracting from his trustworthiness, and even lessening 
his claims to high and confidential employment. The government has the strongest reason 
to expect that every one of its servants, to whom it confides the discharge of responsible 
duties, will, from the moment of assuming such charge, discard all private feelings of pique 
aud animosity, that may interfere with the impartial and unprejudiced performance of 
pul. iio duty, and will manifest a spirit superior to the influences of party or personal motives. 

Those v ho appear ready to sacrifice their public duty to the indulgence of private resent¬ 
ment, can have little right to look for future patronage or distinction.” 


] r , i. > r _ 4761. All officers ought to cultivate a friendly intercourse with persons of respectabi- 

: ' v'"-VTvXti! lhy and influem i European and native, residing in the district. Without prescribing 

i.iliiw°-’ the precise manner in which such Intercourse may best be carried on, government desires 
to in ; re s the officers of the covenanted service with a sense of the peculiar obligation 
tii'.«y are under to show courtesy aud attention towards all who are brought in connection 
. iLii than, and not only to feci an interest in the improvement and prosperity of the 
district ..uul us inhabitants, but to take tho lead in all measures designed for promoting 
those objects. Order Govt. Bengal, April 21, 18d4. 


Rfpui 

mid con 

tt'lliAni! 


■ Ifl .1 
mut n 
fund* 
It. ’ - 
* 4 tj 

..»!<<• 
nf |hlj 


• on the 4762. The following rules for reporting on the official character and conduct of the * 
: ! r • several pu do functionaries were promulgated for the information and guidance of all 
.. c *" officers. The object • in view ar*a firstly, the carrying into eflb r tho principle of enforcing 
responsibility in all superior functionaries for the incapacity, or neglect, or wrongs com- 
.uitt 1 ■ >v tho civil xrv:» >u under thorn, unless they are, as the oases may admit, either 
: <’dresoed or reported t > government: secondly, tho bringing to tho knowledge of govern¬ 
ment aP instance*, of eminent merits and qualifications amongst it- covenanted officers of all 
ranks* a*»taut tho government may be enabled, generally, to reward merit, to Ktimuhuo 
■»*« nion a.in to hwntre to the j u:*!i service for vacant uifir.es the host qualifications avail- 
« v i. . ahh:.-—in hearing ap]i> : aU and case* sent from the sessions courts, every judge of the 

..v j' to iv/amut ntlnwlut U lu note, os ci c h cade proceeds, any points tint strike ln:u ns o Sooting 

• * 1 i 1 nnuonutly t}i<; ohur’oder of the court Inflow; and whenever, At tiio cot. elusion of a case, 

. ioiy .i i‘J of ion tl. it ih proceedings of such u c urt have ’ »’cu citlmr remarkably 

riM|fLl ..,, ’•'‘ll { o» remai'h.il*ly ill con.ju.;ted, k is his duty to oah<* n notthereon for the conhider- 
’ 1 : n :<>n of - rt ■ :tivo l y at their English silting. 1 <io couit it to determine in r lmt 

imirnwr tic uc •• nmv « ;> S. nude available in the preparation **F fie.’ annual report 
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for the expression of their collective opinion on the quality of the business performed by 

every session judge. The nizamut adawlut is required to make a special report on the 

subiect of anv zillah, in which they are of opinion that the state of business is such as to in -. 1 ... «>• - 

make it desirable, for the sake of the public interests, that measures should bo immediately v > r tof the stator f 

? any zillah is to ’„e 

taken to remedy the evil. In cases of less importance, it is the duty oi the court to g U bmitti»d 10 r v- 
notice in their annual report any serious defect which they believe to exist in the wise, serious tie- 
administration of justice in any district under their jurisdiction.—It is the duty of ' r ', : * a j; rc tu ':‘ 
the several commissioners of circuit to report, in their periodical police returns, their ninl report 
opinions on the general efficiency of the police of each district under their superin- g 

tendence, and on the manner in which the various business in' this department has 
been performed by each of the officers among whom it is distributed. It is also the duty 
of each commissioner to notice prominently in these reports the extent to which the services 
of the assistants to the magistrates and joint magistrates in his division have been employed, 
and the consequences of such employment, in order that the application and abilities of 
tl ie several officers in the junior grades of the service may bo brought distinctly under the 
view of the government—It is the duty of the sadder court, of the commissioners, arid of 
the magistrates and joint-magistrates, to report to their immediate superior every case in ah i > an- 
which they arc of opinion that a covenanted officer, subordinate to them, is decidedly ordhmZ 1 L 'dcvis. 
disqualified to discharge efficiently the duties entrusted to him; and it is hereby notified d 
to all such functionaries that it is considered an essential part of their duty to'mako thorn- t,rt,fr,cntl; if 
selves acquainted with the manner in which their subordinate officers perform their duties, ^ 
and that they themselves will be held responsible for any mischievous consequences that may 
result from any inefficiency, bad habits, or serious errors of conduct of those under them, 
that ought to have been known to them, unless they report the same for the information of 
their superiors. Govt. Notification, December 20 , 1836. C. O. JV. P. No. 222 , /.. P. 

No. 227.. of voi. 2 . 

4703. Officers submitting explanations from their subordinates are invariably to state 
whether they consider the same to be sufficient and satisfactory, or otherwise. C. O. 

No. 219 of vol. 2. 

47(54 Whenever the government shall be of opinion that there are good grounds 
for making a formal and public inquiry into the truth of any imputation of misbehaviour 
by any person in the service of the government not removable from his office without the 
sanction oi the government, it shall cause the substance of the imputations to be drawn into 
distinct articles of charge, aud shall order a formal and public inquiry to be made into the 
truth thereof. Act XXXV II. 1850, sect. 2 . 

4705. The inquiry may bo committed either to the court, board, or other authority 
to win li the pel's*>u accused is subordinate, or to any other person or person, i.n be 
specially' appointed l.y the government commissioners for tho purpose : notice of which 
commission shall he given to tho person accused t,uu days at least before tho bSgiimin • ‘ the 
inquiry. Act XXXVII. 1850,sect, 3. 

4766. When the government d di think fit to conduct iho pros \ it shall nemi- 
n atc* jwmc person to conduct the same on iu behalf. Act XXXVII. 1860, s-.-t 4. 

11 «l 
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47o7. When the charge shall be brought by an accuser* the government shall require 


Accuser to re¬ 
duce accusation to ^ ~~ -o- j — ^w.vwwuvut ouun ic<|uuv 

the accusation t0 be redaced t0 writin ?> and verified by the oath or solemn affirmation 
of the accuser, and every person who shall wilfully and maliciously make any false accusa¬ 
tion under this Act, upon such oath or affirmation, shall be liable to the penalties of per¬ 
jury : but this enactment shall not be construed to prevent the government from institut- 
int, -uiy inquiry, which it shall think fit, without such accusation on bath or solemn affirma¬ 
tion as aforesaid. Act XXXVII. 1850, sect. 5 . • 


<»cnjiu'' 7 ithe mt* 47<58 ‘ Where tl3e imputations shall have been made by an’accusef, and the govern- 
i ht 'uaT mcnt shal1 think t0 leave to him the conduct of the prosecution, the government before 

appointing the commission shall require him to furnish reasonable security that he will 
attend and prosecute the charge thoroughly and effectually, and also will be forthcoming to 
answer any counter-charge or action which may be afterwards brought against him for 
malicious prosecution perjury or subornation of perjury, as the case may be. Act 
XXXVII. 1850, sect. 6 . * 


fJovrromvatiiiajr 
i 1 ‘linden, and accu¬ 
ser •* r intmue prose¬ 
cution At any stot'e. 


4769. At any sub'-quent stage of the.proceedings, the government may, if it think 
fit, abandon the prosecution, and in such case may, if it think fit, on the application of the 
accuser, allow him to continue the prosecution, if lie is desirous of so doing, on his furnish- 
i'|g such s curitv as is hereinbefore mentioned. Act XXXVII. 1850, sect. 7 . 
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4770. The commissioners shall .have the same [lower of punishing contempts and 
obstructions to their proceedings, as is given to civil and criminal courts by Act XXX. 
1841, and shall have the same'powers for the summons of witnesses, and for compelling 
the production of documents, and for the,, discharge of their duty under the'commission” 
a:rJ shall bo entitled to the same protection, as the zillali and city judges; except that all 
process to cause the attendance of witnesses, or other compulsory process, shall be served 
through and executed by the zilluh or'city judge, in whose jurisdiction the witness or other 
person resides, on whom the process 'is to be served ; and if be resides within Calcutta, 
Madras, or Bombay, then through the supremo court of judicature there. When thu 
commission has been issued to a court, or other person or persons having power to issue such 
process in the exercise of their ordinary authority, they tiiay also use ail such power for the 
pui poses of the commission. Act XXXVII. 1850, sect. 8 , 


* pruti i. 
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17 v 1 All persons disobeying any lawful process issued as aforesaid for the purposes 
of the con.mission shall he liable to the same penalties, as if the same had issre.l originally 
nnu the ourt or other authority, through whom it is executed. Act XXXVII. 1850, 
RO<!l. 9. 

-fTT*. A copy of the articles of charge, and list of the documents end witnesses by 
M-h . 1 . 1 . charge is to be sustained, shall be delivered to the poraou accused, at least three 
la ... teioro thu la -inning of the enquiry, exclusive of the day of deliverv, and t.ho first day 
of the inquiry Act XXXVII. 1850, sect. 10. 
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be required to plead c guilty’ or * not guilty’ to each of them* which pleas shall be 
forthwith recorded with the articles of charge. If the person accused refuses, or with¬ 
out reasonable cause neglects to appear, to answer the charge either personally or by his 
counsel or agent, he shall be taken to admit the truth of the articles of charge. Act 
XXXVII. 1850, sect. 11. 

4774. The prosecutor shall then be entitled to address the commissioners in ex¬ 
planation of the articles of charge, and of the evidence by which they are to be proved: 
his address shall not be recorded. Act XXX\ II. 1850, sect. 12. 

4775 . The oral and documentary evidence for the prosecution shall then be exhi¬ 
bited : the witnesses shall be examined by or on behalf of the prosecutor, and may be 
cross-examined by or on behalf of the person accused. The prosecutor shall be entitled 
to re-examine the witnesses on any points on which they have been cross-examined, but 
not on any new matter, without leave of the commissioners, who also may put such 
questions as they think fit Act XXXVII. 1850, sect. 13. 

4776. If it shall appear necessary before the close of the case for the prosecution, 
the commissioners may in their discretion allow the prosecutor to exhibit evidence not in¬ 
cluded in the list given to the person accnsed, or may themselves call for new evidence ; 
and in such case the person accused shall be entitled to have, if he demand it, an adjourn¬ 
ment of the proceedings for three clear days, before the exhibition of such new evidence 
exclusive of the day of adjournment and of the day to which the proceedings are adjourned. 
Act XXXVII. 1850; sect 14. 

4777. When the case for the prosecution is closed, the person accused shall be re¬ 
quired to make his defence, orally or in writing, as lie shall prefer. If made orally, it shall 
not be recorded ; if made in writing, it shall be recorded, after being openly read, and in that 
case a dopy shall be given at the same time to the prosecutor. Act XXXVII. 1850, sect. 1.5. 

4778. The evidence for the defence shall then be exhibited, and the withesjos ex¬ 
amined, who shall be liable to cross-examination and re-examination and to examination by 
the commissioners according to the like rules as the witnesses for the prosecution. Act 
XXXVII. 1850, sect. 16. 

4779. All witnesses, either for the prosecution or defence, snail bo examined on 
oath, or, if exempt from taking an oath in courts of justice, uu S'dotnu affirmation, to bo 
administered in either case by one of the e »mmi9sioners, and every witness so examined 
and wilfully giving false evidence on any material puir.? shall In? deemed guilty of and 
liable to the penalties ol perjury. When the prosecution is not conducted on behalf of 
g (J \oriiinent, tin* pro-eeutor may himself give evidence for the prosecution and may be ex¬ 
amined for the defence. Act XXXVII. 1850, sect. 17. 

4780. The commissioners or some person appointed by them shall dike notes in 
English of all the oral evidence, which shall read u <m>l to each witness b> whom the 
same was given, and if necessary explained to him in thu language in win h k was given, 
and shall be recorded with the proceedings. u*t XXXVII, 1850, hoc t. is. 
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47BI. If tae person accused makes only an oral defence, and exhibits no evidence, 
the inquiry shall end with his defence; if he records a written defence, or exhibits evi¬ 
dence, the prosecutor shall be entitled to a general oral reply on the whole case, and may 
also exhibit evidence to contradict any evidence exhibited for the defence, in which case, the 
person accused shall not be entitled to any adjournment of the proceedings, although such 
new evidence were not included in the list furnished to him. Act XXXVII. 1850, sect. 19. 

4782. When the commissioners shall be of opinion that the articles of charge, or any 

of them, are not drawn with sufficient clearness and precision, the commissioners may, in 
their discretion, require the same to be amended, and may thereupon, on the application of 
the person accused, adjourn the inquiry for a reasonable time. Tiie commissioners may also, 
if they think fit, adjourn the inquiry from time to time, on the application of either the 
prosecutor or the person accused, on the ground of the sickness or unavoidable absence of 
any witness or other reasonable cause. When such application is made and refused, the com¬ 
missioners shall record the application,, and their reasons for refusing to comply with it. 
Act XXXVII. 1850, sect. 20. • 

4783. After the close of the inquiry, the commissioners shall forthwith report to 
government their proceedings under the commission, and shall send with the record thereof 
their opinion upon each of the articles of charge separately, with, such observations as thav 
think fit on the whole case. Act XXXVII. 1850, sect 21. 

4784. The government, on consideration of the report of the commissioners, may 
order them to take further evidence, or give further explanation of their opinions. It mav 
aLo order additional articles of charge to be framed, in which case the inquiry into the 
truth of such additional articles shall bo made hi the same manner as is herein directed 
with respect to the original charges. When special commissioners have been appointed, 
the government may also, if it thinks fit, refer the report of the commissioners to the 
court or other authority to which the person accused insubordinate, for-their opinion on 
the case; and will finally pass such orders thereon as appear just and consistent with its 
powers in such*cases. Act XXXVII. 1850, sect. 22. 


4785. The word ‘ government* as used iu this Act means the governor gene¬ 
ral in council, the governor or deputy governor of the Presidency of Fort William in 
Bengal, and the lieutenant governor of the North-Western Provinces of Bengal, whose 
sanction is necessary for the removal of the person accused. Act XXXVII. 1850, sect. 23. 
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4786. Nothing in this A'*t shalj be construed to repeal any Act or Regulation in 
rce tar tn<- suspension or dismissal of principal and oilier sudder aim mm or ,>f deputy 
rniglatriiieH nr deputy collectors; but a commission may be issued for the trial of any 
charge against any of the said officers, under this Act, jp any case in which the govern¬ 
ment fdiull think it expedient Act XXXVII. 1850, sect. 24, 


4/87. NnUnutr m Utia Act shall bo construed to affect the autf >vity oi 
for suspending or removing any public servant fur any cause without au inqui 
Act. Act XXXVJJ. 1850, sect. 25. 
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